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Soutfurn  District  tf  A'cm-York,  ts. 

BE  IT  REMEMBERED,  That  on  the  twenty  second  day  of  August  in  the 

forty-fifth  year  of  the  Independence  of  the  United  States  of  America, 

L.  8.    Gould  ft  Banks  of  the  said  District,  have  deposited  in  tbis  ojffce  the 

title  of  a  book,  the  right  whereof  they  claim   as   proprietors,   in  the 

words  following,  to  wit : 

44  A  treatise  on  the  Law  of  Evidence,  by  8.  M.  PIiillips,  Esq.  of  the  Inner 
TemplepBarriste/  at  Law.  Second  American,  from  the  third  London  edition,  with 
notes  and  references  to  American  authorities.  By  John  A.  Ddnlap,  counsellor 
at  law.    And  additional  notes  by  a  Gentleman  of  the  New-York  Bar." 

In  conformity  to  the  act  of  the  Congress  of  the  United  States,  entitled  u  An 
act  for  the  encouragement  of  Learning,  oy  securing  the  copies  of  Maps,  Charts 
and  Books  to  the  Authors  and  Proprietors  of  such  copies,  duriog  the  time  therein 
mentioned,*'  and  also  to  an  act,  entitled  "  An  act  supplementary  to  an  act,  enti- 
tled **  An  act  for  the  encouragement  of  learning  by  securing  the  copies  of  Maps, 
Charts  and  Books  to  the  authors  and  proprietors  of  such  copies,  during  the  tiroes 
therein  mentioned  and  extending  the  benefit  thereof  to  the  arts  of  designing,  en- 
graving and  etching  historical  and  other  prints.1' 

G.  L.  THOMPSON, 
CUrk  o/  the  Southern  District  of  Nert.  York. 
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ADVERTISEMENT 

TO  THE  SECOND  AMERICAN  EDITION, 

BY  THE   PVBLlBHEBt. 

I  if  the  present  edition  of  Phillip's  Law  of  Evidence,  the 
decisions  in  American  books  of  reports  published  subse- 
quent to  the  last  edition,  have  been  consulted,  and 
notes  therefrom  inserted  with  the  notes  of  the  former  ed- 
itor without  distinction.  The  present  edition,  likewise 
contains  references  to  decisions  in  the  English  Courts, 
subsequent  to  the  third  London  edition,  and  up  to  the 
time  of  publishing.  The  extended  circulation  of  the 
last  edition  of  this  work  has  induced  the  publishers  to 
spare  no  pains  to  render  the  present  edition  complete. 
And  to  enable  the  profession  without  difficulty  to  refer  to 
the  last  American  edition,  they  have  introduced  the  pa- 
ging of  that  edition  fp  the  present,  notwithstanding  the 
great  extension  of  the  work  by  the  author  in  the  third 

London' edition. 

THE  PUBLISHERS. 
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ADVERTISEMENT 

OF  THE  AMERICAN  EDITOR. 

The  design  of  the  editor  was,  principally,  to  collect 
the  decisions  of  the  different  courts  in  the  United  States, 
connected  with  the  subject  of  the  following  work,  the 
undoubted  merit  of  which,  justly  entitles  it  to  a  prefer- 
ence  to  all  former  treatises  on  the  law  of  evidence.  The 
exuberance  of  the  subject  itself,  and  a  solicitude  to  Insert 
every  thing  which  could  be  deemed  useful,  have  swell- 
ed the  notes  greatly  beyond  what  was  originally  expect- 
ed and  intended ;  and  yet  the  learned  reader  will  per- 
ceive that  they  might  have  been  made  still  more  exten- 
sive ;  that  much  has  been  omitted  by  design,  and  much, 
no  doubt,  through  inadvertence.  All  the  American 
works  of  celebrity  and  merit  have  been  carefully  con- 
sulted, and  though  some  others,  of  a  contrary  descrip- 
tion, have  been  entirely  neglected,  yet  it  may  not  be 
improper  to  apologize  for  a  number  of  references  to 
loose  and  obscure  reporters.  A  few  additional  English 
authorities  have  been  collected,  and  in  two  or  three  in- 
stances it  has  been  attempted  to  supply,  however  imper- 
fectly, some  omissions  of  the  author — omissions  arising 
not  from  ignorance  or  carelessness,  but  from  bis  desire 
to  compress  the  work  ;  and  it  is  nbt  unlikely  that,  upon 
careful  examination,  what  might  at  first  sight  have  ap- 
peared an  omission,  would  be  found  to  be  no  other 
than  a  necessary  deduction  from  some  principle  which 
had  been  before  fully  stated.  The  editor  submits  his  la- 
bours, such  as  they  are,  to  the  candour  of  the  profes- 
sion, and  if  they  should  be  thought  undeserving  of  ap- 
probation, he  has  at  least  this  consolation,  that  they  can- 
not detract  from  the  merit  of  the  original  work. 


ADVERTISEMENT 

TO  THE 

THIkD  EDITION. 

In  the  present  Edition  of  the  Treatise  on  Evidence,  the 
Author  has  introduced  several  additions,  which,  he  hopes, 
will  be  thought  to  render  the  Work  more  complete. — 
The  most  important  of  these  is  a  section,  in  the  eighth 
Chapter  of  the  Second  Part,  on  the  subject  of  Written 
Agreements,  with  reference  to  the  Statute  of  Frauds. — 
This  branch  of  law  has  been  ably  treated  by  other  wri- 
ters ;  but  as  it  falls  within  the  scope  and  design  of  the  fol- 
lowing Treatise,  and  is  of  almost  daily  occurrence  in 
practice,  the  Author  conceived  that  it  would  not  be  su- 
perfluous to  give  a  compendious  view  of  a  subject  'of 
such  general  importance.  It  was  his  intention  also  to 
have  added  a  Chapter  on  the  evidence  requisite  to  sup- 
port particular  Issues,  in  the  several  forms  of  action ; 
but  various  engagements  have  prevented  him  for  the  pre- 
sent from  completing  this  design. 

Many  cases,  reported  since  the  last  Edition,  have  been 
here  inserted ;  and  the  author  is  much  indebted  to  Mr. 
Maule  and  Mr.  Selwyn,  for  their  kindness  in  supplying 
him  with  their  manuscript  notes  of  other  decisions,  which 
have  not  yet  appeared  in  print.  The  same  acknowledg- 
ments aretdue  to  Mr.  Price  for  communicating  his  man- 
uscript note  in  the  case  of  Bui  ten  v.  Michel. 

As  the  present  Edition  was  sent  to  the  press  before  the 
late  trial  at  bar  for  High  Treason,  there  was  no  opportu- 
nity of  adverttog  to  some  discussions  on  points  of  evi- 
dence, which  occyrred  on  that  occasion.    It  may  there* 


vi  ADVERTISEMENT. 

fore  be  proper  to  mention  in  this  place,  that  one  of  the 
rules  stated  in  the  Chapter  on  the  Examination  of  Wit- 
nesses*, was  then  discussed  at  some  length.  The  rule 
referred  to  is,  "  that  if  a  witness,  on  being  questioned 
(for  the  purpose  of  discrediting  him),  whether  he  has  not 
been  guilty  of  felony.  4eny  the  charge,  the  party,  against 
whom  the  witness  has  been  called,  will  not  be  allowed 
to  prove  the  charge."  This  rule  of  evidence  was  con- 
sidered and  settled  on  the  trials  of  Rookwood  and 
Layer,  which  were  also  cases  of  High  Treason ;  and  it 
is  now  completely  established  as  a  principle,  on  the  au- 
thority  of  all  the  Judges,  who  presided  at  the  late  State 
Trial. 

*  P.  229,  230. 

Middle  Temple, 
Aop.  6,  1817. 


,***  .■: 


PREFACE 

TO    THB 

FIRST  EDITION. 

In  offering  to  the  public  the  following  Treatise  on  a 
subject,  which  has  already  been  considered  by  writers 
of  experience  and  ability,  the  author  fears  that  he  may 
be  thought  presumptuous.  He  trusts,  however,  that  be 
will  be  forgiven,  when  it  is  recollected,  that  the  subject, 
although  it  has  excited  so  much  attention,  is  yet  one 
which  is  not  easily  exhausted,  and  with  regard  to  which 
the  practice  of  every  day  must  constantly  supply  fresh 
materials  for  observation. ,  Among  the  works  on  the  law 
of  evidence,  the  one  Ihost  geperally  approved  is  that  of 
Mr.  Peake  ;  and  the  present  writer  feels  himself  grati- 
fied in  this  opportunity  of  acknowledging  its  merits. 

Tfie  author  regrets,  that  he  is  unable  to  add  more  ca- 
ses to  those  already  published.  The  notes  of  the  case 
of  Brown  v.  Fox,  of  the  Berkeley-Peerage  case,  and  of 
AVilteie  v.  Adamson,  have  been  supplied  by  the  kindness 
of  friends  ;  and  for  the  manuscript  notes  of  the  follow- 
ing cases,  R.  v.  Tucker,  R.  v.  Croker,  R.  v.  Cole,  and 
R.  v.  Hodgson,  he  is  indebted  to  an  authority,  on  which 
the  reader  may  entirely  rely.  The  reported  cases, 
which  are  cited,  are  numerous  ;  but  none  are  mention- 
ed, which  have  not  "been  carefully  examined. 

Since  the  former  part  of  this  work  has  been  printed, 
several  cases  cgpnec ted  with  the  subject  have  been  re- 
ported ;  they  did  not,  however,  appear  of  sufficient  im- 
portance to  be  added  in  an  appendix.    With  respect  to 


viii  PREFACE. 

a  passage  in  the  third  chapter,  on  the  incompetency  of 
witnesses  who  have  been  excommunicated,  it  will  be 
proper  to  observe,  that  in  consequence  of  a  late  act  of 
parliament,*  which  abolishes  the  sentence  of  excommu* 
nication  for  contempt,  no  disability  of  this  kind  can  any 
longer  exist. 

The  following  pages  are  submitted  to  the  public,  with 
much  diffidence  and  anxiety.  The  author  feels,  that 
many  imperfections  will  be  observed;  and  eome,  which, 
perhaps,  more  experience  might  have  enabled  him  to 
avoid.  He  is  conscious,  however,  that  he* has  used  ev- 
ery endeavour  to  render  his  work  not  unworthy  of  the 
public  eye,  and  that  he  has  devoted  to  it  his  time  and  ut- 
most attention. 


*SUU3G.&c.lt7 


Middle  Temple, 
June  14,  1814. 
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The  arrangement,  which  has  been  adopted  in  the  fol- 
lowing' Treatise,  is  that  which  appeared  the  most  simple 
And  perspicuous.     The  work  consists  of  twb  parts  ;*  the 
former,  telatting  to  parol  or  unwritten  evidence?  the  lat- 
ter, to  written  evidence.    The  subject  of  the  first  chap- 
ter is  the  method  of  compelling  the  attendance  of  wit- 
nesses for  the  purpose  of  being  examined  ;  and  the  five 
succeeding  chapters  treat  of  the  causes,  which  render 
witnesses  incompetent!    In  these,  the  writer  has  inquir- 
ed into  the  several  objections  to  witnesses,  arising  from 
want  of  reason  or  understanding,  from  defect  of  religious 
principle, 'from  conviction  of  certain  crimes,-  or  from  in? 
ferny  of  character,  from  interest,  and  lastly  that  arising 
from  the  relation  which  subsists  betweeri  a  client  and  his 
counsel  or  his^  solicitor:    After  ascertaining  whether 
the  >vitness  is  competent  to  give  evidence,  the  next  ques- 
tion, that  arises,  is,  what  evidence  ought  to  be  given** 
and  how  the  witness  ought  to  be  examined.    The  sev- 
enth  chapter/ therefore,  treats  of  the  general  nature  of 
proofs ;  and  the  eighth,  of  the  regular  mode  of  examining 
a  witness.   And  the  first*  part  then  concludes  with  an  in- 
quiry into  bills  of  exception  and  demurrers  to  evidence* 


#  a 
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2  <y  the  Attendance  6f  fyitnestes*         (Ch.  1  • 

The  second  parf  if hich  rehttes  to  written  evidence, 
treats  of  records,  of  the  admissibility  of  verdicts,  and 
I- 1  judgments,  and  Other  judicial  pro'ceedings,and  of  the  man* 

ner  in  which  they  tire  to  be  regularly  proved.  Public 
.writings,  not  of  a  judicial  aatiire,  and  the  inspection  of 
such  writings,  are  next  considered;  after  which,  follows 
an  inquiry  into  the  proof  of  private  waitings,  the  requi- 
site of  stamps  on  written  instruments,  and  lastly  into  the 
admissibility  of  parol  evidence  by  which  written  instru- 
ments may  be  explained  or  varied* 


CHAP,  t 


Qf  the  Attendance  of  Witnesses* 

AttsBtace  m  THE  process!  whieh  courts  of  law  have  instituted  for 
clf^9Ma  the  purpose  of  compelling  the  attendance  of  witnesses* 
is  by  the  writ  of  subpoena  ad  testificandum.  («)  This 
writ  commands  the  witness  to  appear  at  the  trial  to  testify 
what  he  knows  in  the  cause,  under  the  penalty  of.  100/. 
to  be  forfeited  to  the  King*  And  the  stM.  5  Bite,  c.  •* 
i.  12.  gives  an  additional  remedy  by  enacting,  that,  « if 
any  person  (upon  whom  any  process  out  of  a  court  of 
record  shall  be  served,  to  testify  concerning  any  cause 
tar  matter  depending  there*  and  having  tendered  to  Jus 
.  Jfcccording  to  Ms  countenance  or  calling,  such  reasonable 
sum  of  money  for  his  costs  and  charges,  as  with  regard 
to  4he  distance  of  the  place  is  necessary  to  be  allowed,) 

a 

(«#  Ji  «ibp«ena  if  not  necessary,  If  the  witneta  will  appear  without  one,  wmi 
in  eat*  of  his  voluntary  attendance  and  examination,  his  expenses  are  tone  al- 
lowed equally  at  jf  be  had  appeared  on  subpoena.  D*  BtnntviUe  v.  De  ifatfte- 
wttt,  1  BhineyfoBac.  AhriEvidmt*.  (n)  By  the  act  of  congress  of  the  20th 
0/  Sent.  1780,  c.  21,  t.  %  revived  and  continued  by  the  act  of  the  26h  Majr« 
1790,  c.  40,  it  U  provided,  "  that  until  further  provision  shall  be  made,  and  ex- 
cept wnere  by  this  act  and  other  statutes  of  the  United  States,  H  It  otherwise  pro- 
vided, the  forms  of  writs  and  executions,  except  their  style,  and  atode*  of  proceai 
and  ratea  of  fees,  except  feet  to  judges  in  the  Circuit  and  District  courts,  in  suits  at 
common  law,  th*U  be  the  tame  In  each  state  respectively  at  nit  bow  used,  or  al- 
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d*  not  apptar  according  to  the  tenor  of  tkc  fcroceas,  not 
tafzqg  &  lawfctl  and  reasonable  cause  tc*  the  contrary; 
htihail  forfeit  for  every  such  offence  10/.  and  yield  finch 
father  recoaipente  to  the  party  grieved,  as  by  the  die* 
cretion  cf  the  judge  of  the  court,  out  of  which  the  pro* 
ceee  issues,  shall  be  awarded*"  (a) 


*  No  witness  is  bound  to  appear  in  civil  cases,  unless 
his  reasonable  expenses,  for  going  to  and  returning 
from  the  trial,  be  tendered  him  at  the  time  of  serving  the 
subpoena  ;(£)  nor,  if  be  appears,  is  he  bound  to  give  evi- 


•  S 


<•)  The  statute  of  the  state  of  If  ew- York,.  00  this  heml,  it  as  follows :— Each 
person  served  with  process  to  testify  in  any  court  of  record  within  thii  state,  shall 
he  entitled  toteceWe  m  a  compensation  for  fab  attendance  ana*  expenses  of  inch 
•sort,  the  dally  allowance  specified  in- the  act  regnlalhig  the  feet  of  the  aevaral 
efifcereand  usittieters  of  jmtice  within  thii  state;  and  if  any  perm  being,  sub- 
poenaed, upon  being  tendered  with  the  amouot  of  (he  said  allowance,  estimating 
each  day's  travelling  to,  attending  at,  and  returning  from  socb  court,  computing 
thirty  mites  to  a  day'*  travelling,  and  ioelujUag  one  day's  atteodanoa  only,  thalt 
got  thereupon"  appear  according  t*  the  tenour  of  the  said  process,  without  a  lawful 
and  reasonable  excuse,  shall  forfeit  to  the  party  grieved  fifty  dollars,  and  shall 
also  yield  farther  recompense  to  the  party  grieved  according  to  the  loss  and  hin- 
drance sustained,  tone  recovered  try  action  of  debt  in  any  court,, with  costs  t)f 
suit  Seas.  38.  t.  56.  s.  20.1  R.  I- 524.  The  fees  here  alluded  to  are,  for  a  wit. 
nest  attending  in  his  county,  twenty-flve  cents  per  day  /  and  attending  from  a  for- 
eign county,  and  coming  and  .returning^  fifty  cents  per  day.  2 IL  L.  20.  No  fete 
towiloesaetcao  be  tued,  without  proof  by  affidavit,  of  their  attendance  nod 
travel.  Jacktend,  Kincatd  v.  Scott,  6  Johns.  Rep.  330.  In  Massachusetts,  the 
certificate  of  the  witness  himself,  as  to  his  travel  and  attendance,  is  conclusive  n*. 
fixing  costs,  unlets  something  suspicions  appear  on  the  face  of  the  certificate. 
CM  v.flWmet,  J  swat*  JlcnVSM.  Io  ConnecMcut..  the  usual  process  it  Vy  sub* 
poena,  signed  by  a  justice  of  the  peace  or  magistrate.  When  a  witness  has  been 
thus  summoned  to  appear,  and  his  fees  for  travel  and  one  day's  attendance  ten> 
teed  to  him,  iffae  neglect  to  appear,  the  court  will,  on  motion,  issue  a  capias:  to 
take  bis  body,  and  bring  him  before  them,  to  testify.    8*tfVsEv.  105. 


(ft)  By  the  act  of  Congress  of  the  29th  Feb.  1799,  c  125,  s.  o\  it  Is  provided, 
14  that  the  compensation  to  Jurors  and  witnesses,  in  the  courts  of  the  United  States, 
small  be  as  follows,  to  wit :  to  each  grand,  and  other  Jurat,  for  each  <&y  he  "hall 
attend  in  court,  one  dollar  and  twenty-five  cents,  and  for  travelling,  at  the  fate  of 
five  cents  per  mite,  from  their  respective  places  of  abode  to  the  place  where  the) 
court  is  boldeo,  and  the  like  allowance  for  returning  $  to  the  witnesses  summon- 
ed in  any  eoort  of  the  United  States,  the  feat  allowance  as  la  abovn  provided  for 
juron." 
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deuce,  till  weh  fcbarges  are  actually  paid  or;t©Bdered{i) 
except  be  reside  within  the  bills  of.  mortality*  ao&<Ni 
summoned  to  give  evidence  wtthiirtbem«(?)  Th*j&- 
cessky  of  this  previous  tender,-  prises  from  the  special 
provision  in  the  act  of  Elizabeth  before  cited. (a) 

.  If  a  necessary  witness  is  brought  over  from  a  foreign 
country  after  the  commencement  of  an  action,  and  gives 
evidence  at  the  trial,  the  reasonable  expenses  of  his  pas- 
sage over,and  of  bis  subsistence  here,  pending  the  action, 
will  be  allowed  on  the  taxation  of  costs.  This  pojnt 
was  determined  by  the  Court  of  Common  Pleas  in  the 
case  of  Cotton  v.  .Witt (3) ;  in  which  case,  it  may  be  pro- 
per to  observe,  an  application  had  been  made  to  the  op- 
posite party  for  his  consent  to  the  examination  of  the 
witness  on  interrogatories,  which  had  be$n  refused.  In 
the  taxation  of  costs  in  that  case,  the  expenses  of  the 
witness's  return  to  iis.own  country  after  the  trial  were 
not  allowed.  <  According  to  the  report,  little  notice  ap» 
pears  to  have  been  taken  of  that  point ;  and  no  reason 
seems  to  bav$  been  stated  for  making  a  distinction  be- 
tween the  expenses  of  the  passage  over  to  this  country 
and  those  incurred  on  the  return.  The  allowance  of 
expenses  in  the  case  of  foreign  witnesses  is  from  analogy 
lo  the  common  case  of  witnesses  resident  in  this  country; 
and  there,  on  the  taxation  of  costs,  the  expenses  are  al* 
lowed  for  the  witness's  return  to  his  place  of  residence, 
as  well  as  for  his  journey  to  the  place  of  trial.  And  it 
appears  jxqW  to  be  the  settled  rule,, both  in  the  Courts  of 
v       .  -  »  .  •  i 

(I)  Chapman    v.   Poynton,   2  Stra.  .15.  Ex  parte  Roscoe,  1  Menvale',  191. 

115Q,  13  East,  16.  n.  a.  S.  C.  more  fully  (2)  3  Blac.  Com.  360.    Tidd.  Prac 

stated.     Bowles  v.  Johnson,    1  Blac.  805. 

Rep.  36.      Fuller  v.   Prentice,    1  H.  (3)  4  Taunt.  55.    Sturdy  V.  Andrewf, 

Blac.  49.    Hallett  v.  Mean,  13  East,  4  Taunt  699. 


(a)  If  the  plaintiff  subpoena  witnesses,  and  remunerate  them  accordingly,  who 
have  been  previously  subpoenaed  by,  add  received  their  expenses  from  the  defen- 
dant,, which  circumstances  they  conceal  from  the  plaintiff1;  the  court  win  allow 
the  latter,  the  expenses  he  has  paid  those  witnesses  for  their  attendance,  altboogb. 
they  were  not  called  for  him  at  the  trial,  on  the  ground  tuat  sack  payment  was  ob- 
tained by  fraud,  Bttum  v.  Schntiderf  I B.  Moan's  R.  76. 


(Cfc  I,        Qftje-Mwdmyi  &  Witnettes.  3 

* 

Silgw  Jtaoh  ttd  the  Court  of  Common  Please  that  when 
a  vjtaeer  is  brought  orer  from  a  foreign  country, 
(vbothex  brought  after  the  commencement  of  an  action, 
or  before  .its  commencement,  provided  he  is  brought 
over  bona  fide  for  the  purposes  of  the  particular  action,) 
the  expenses  both  of  his  *coqaing  to  this  country  and  of  *  A 
his  return,  ought  to  be  allowed  in  the  taxation  of.  costs. 

(1)W 

As  onjy  four  witnesses  can  be  included  in  one  writ  of 
subpcena(2)  several  writs  are  frequently  necessary.  ^  In 
order  to  save  eipense,  it  is  settled  that  leaving  a  ticket, 
containing  the  substance  of  the  writ,  will  be  as  effectual 
as  the  writitself;(6)  but  the  writ  ought  to  be  shown.  (3)  (c) 
The  writ  or  ticket  should  be  served  personally  on  the 
witness  (4),  and  in  reasonable  time  before  the  <iay  of  trial, 
that  he  may  suffer  the  less  inconvenience  from  his  atten- 
dance on  the  court.(S)  Notice  to  a  witness  in  London 
at  two  in  the  afternoon,  requiring  him  to  attend  the  sit- 
tings at  Westminster  in  the  course  of  the  same  evening, 
has  been  held  to  be  too  short.  (6)  If  the  witness,  whose 
attendance  is  required,  be  a  married  woman,  it  will 
be  necessary  to  serve  the  subpoena  upon  her  personally, 

(I)  Tremaio  v.  Faith,  6  Taunt  88.  1  (4)  Smalt  v.  Whitmill,  2  Stra.  1054. 

Mar*hall,-M>3.  S.  C.  Wakefield's  case.  Res.  temp.  Hard.  313. 

V)  Cowp.  846;  8.  P. 

(3)  Goodwin  v.  West, Ci*.  Car.  522.  (5) •  Hammond  t.  Stewart,  1  Stra.  £09< 

540.  Maddiioo  v.  Shore,  5  Mod.  3W.  (Q)  2  Tidd.  Pr.  807. 5th  edit. 
3.  P. 


M 


t- 


(a)  The  Supreme  Court  of  thestate  of  New- Vork  bat  decided,  that  where  wit-  , 

nesse*  are  brought  from  another  state,  the  time  of  their  attendance  can  only  be  * 
sompoted  from  the  place  of  trial,  coming  and  reluming,  to  the  boundary  line  of 

the  state.    HortLand  %  oihers  ▼.  Lenox  if  MaUiand,  4  Jokm.  Rep,  311.  "J 

(*>  A  ffubpoMM  ticket  to  appear  at  a  term  of  the  Supreme  Court,  not  meotioo-  j 

tag  the  place  where  the  coort  was  to  be  held,  was  adjudged  to  be  sufficient    Th*  i 

Pesptev.  Fan  Wy&t  2  Coitus"  Rep.  338.  I 

(c)  The  name  of  a  witness  though  not  in  the  original-subpoena  may  be  inserted 
ibereiu  at  any  time,  if  the  subpoena  have  been  regularly  served  with  a  copy, 
Wakefield  vf*<atailHoH.W..P.ReDi^.  , 

-       '    J 
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and  the  teftder  of  the  eypeaasa,  sboijtd  be  made  69  her 
and  not  to  her  hnsbancL(l)  If  a  cause  appointed  fotf 
one  sitting  be  made  a  riyuuie*,  the  subpeena  must  be  nv 
sealed  and  reserved*  (2) 

If  a  witness,  who  has  been. Ally  served  with  the  writ, 
and  has  had  a  tender  of  the  reasonable  expenses,  omit  *• 

attend  at  the  trial  without  a  sufficient  cause,  he  is  liable 

« 

to  be  proceeded  against  in  one  of  three  ways:    1.  By 

*  5        attachment   *for  a  contempt  of  the   process,  of  th$ 

court(3) ;  2.  By  a  special  action  on  the  case  for  dama* 

ges,  at  common  law  (4) ;   3.  By  an  action  on  the  stai.  $ 

EliZxC.  9.s.  12.  for  the  penalty  of  101,  and  also  for  the  for> 

t  tber  recompense  recove  rable  uqder  that  statute.    Thk 

*  action  for  a  further  recompense  will  not  lie,  unless  the 
amount  has  been  previously  assessed  by  the  court,  oat 
of  which  the  process  issued:  neither  the  jury  nor  the 
judge  at  nisi  prius  being  competent  to  make  the  assess^ 
mem. (5)  When  the  assessment  has  been  made,  an  ae« 
tion  of  debt  will  lie*  But  the  more  usual  way  is  to  pro* 
ceed  by  attachment  And  in  order  to  ground  this  sum- 
mary way  of  proceeding,  it  is  not  only  necessary  to  show 
an  ill  motive  in  the  witness,  or  negligence  and  inatten- 
tion to  the  process  of  the  court,  but  also  to  prove  that  the 
■irttness  was  personally  served  (6),  (a)  abd  that  his  rea- 
sonable expenses  were  paid  or  tendered  at  the  time  of 
the  service  of  the  subpoena* (J)  It  has  been  laid  down, 
that  it  is  not  the  practice. of  the  Court  of  Common  Pleas 
to  grant  an  attachment  against  a  witness  for  non-attend- 
ance, but  that  they  leave  the  party  injured  to  his  remedy 

f  1)  Cro.  EI.  129. 1  Job.  430.  S:  P.  Taunt,  £60.    Horn*  ▼.  Smith,  6  Tauai 

(8)  Sydenham  v.  Rand,  24  O.  3.  K.  8. 
B.  cited  from  MS.  in  2  Tidd  Pr.  806.  (4)  Pearson  v.  Net,  Doug.  561. 

(3)  2  Ld.  Raym.  1538.     I  Stra   510.        (5)  lb.  See  ante,  p.  2. 
2  Stra.  8M.  1054.  1150,  Cowp    846.        (6)  2  Stra.  1054,   * 
Dong  561.    filancUbrd  ▼.  De  Tasjfct,  5       (7)  Ante,  p.  2. 

■~  i~r  -  —      '  _  ----  r-  — — _^g^^-ll — ^ — r^^^  _^  — 1^— — - — r~ — ~- r^* — ""• — " 

(a)  In  the  case  of  State  vt.  Trumbull,  1  Southard,  W.  J^Rcp.  130,  it  was  held 
that  it  most  appear  that  the  process  of  subpoena  mi  strictly  and  legally  served, 
aad  that  the  disobedience  was  sech  as  to  indicate  a  deaign  to  contemn  the  prates* 
and  authority  of  tht  court ;  to  induct  the  court  tp  grant  as  attaehateat. 


at  latr.(l)  However,  several  case$(2),  m  which  tbat 
court  baa  refused  an  attachment  under  special  circum- 
staaces,  show  that  the  general  rule  is  the  same  in  the 
Common  Pleas  as  in  the  Court  of  King's  Bench* 

The  witnesses  as  well  as  the  parties  in  a  suit,  are  pro- 
tected by  courts  of  justice,  and  privileged  from  arre*t,(<z)  > 
ttmdo  morando,  tt  redeundo.  (8)  And  in  ordinary  cases  it 
is  not  necessary  for  the  protection  of  a  witness,  that1  he 
should  have  been  served  with  a  subpoenal)  if  upon  ap- 
plication to  him  he  ^consented  to  attend  without  one. (4)  #  #3 
A  reasonable  time  is  allowed  to  the  witness  for  going  and 
returning ;  and  in  -making  the  allowance,  the  courts  are 
disposed  to.be  liberal. (6)  This  privilege  has  been  ex* 
tended  to  a  party  in  the  suit  attending  an  arbitrator  un- 
der an  order  of  nisi  prius.(6)  So  also  a  bankrupt,  at- 
tending a  meeting  of  commissioners  in  pursuance  of  a 
notice,  »  during  his  attendance  protected  from  arrest  at 
the  suit  of  a  creditor(7),  the  commissioners  being  assem- 
bled under  the  authority  of  an  act  of  parliament,  and 


(1)  By  Wright J.  *M  Ryder  r.  Fletcjh-  (5)  2  Bla&  Sep.  1113.    Hatch  *. 

er,  cited  13  Bast,  16,  Huffc  v.  Fowke,  BUsset,  Gilb.  Cai.  308.  cited  SStra. 

Basnet, ».  986.      13  East,    16.  a.  («)    WUUng- 

(Z)   Brodte  ▼.   TicbeU    Bam.   35.  ham  v.  Matthews,  2  Marshall,  $7. 

Stretch  v.  Wheeler,  do.  497.    Poller  V.  (6)  Spence  v.  Stnart,  3  Rait,  89. 

Prentice,   1  H-  Bl.  49.    Blandford  v.  (7)  Ardieg  v.  Flower,  8T.  R,534. 

Ba  Taetet,  *  Taunt.  260.  2  Blac  Rep.  1 142.   Kinder  r.  Williams, 

(3}  lightfbot  v.  Cameron,  2  Blac  4T.  R  377.    Spenee  v.  Stuart,  3  East, 

fcen.  1113.    Meexini  v.  Smith,  1  U.  Bl.  89.    Ex  parte  Byne,  1  Ves,  4/  Beam. 

UL  3W, 

(4)  Let  Kenyan  C.  J.  in  Arding  r. 
rfBT.R.*3S. 


(a)  a  witness  or  a  party  eoutfag  from  another  place  tbao  tbat  2o  which  the  court 
tits,  n  protected  while  at  his  lodgings,  as  well  at  when  going  to,  or  retorting  from 
eoert.  Hunt's  Case,  4  Pall  387.  The  privilege  of  a  witness,  which  protect* 
him  from  arrest,  does  not  prevent  the  service  of  a  summons  upon  hint,  unlets  he  it 
la  the  actual  pretence  or  the  court;  Blight's  executor  vs.  Fisher  end  'Ashley,  1 
HterH  Rev.  41.    But eootre,  Hebey  wt.  ftHerrerdy  i  Southard,  W.  J.  Rep.  366, 

'  (ft  But  it  has  been  held,  in  Massachusetts,  tbat  a  witness  attending  without 
l»eeemknotnrhilefedCrom  arrest    Aju*ttJtWe»76Afa^Ae*.264. 
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Of  tie  jfcc*2**e  *f  Witmnsts. 


(Ckl, 


sitting  as  a.  coort  for  ih~ 
AM  brthe  irr'/i-ractT, 
arrest  Azt\zjs  th^'r  neee 
tiz!,  in  tbe  *2*re  n^c*»er  as 


idc±35tr 


wits 


of  jnstite«(<r) 
privileged  firom 
In  courts  mar- 


5  a  court  of 


1. 


Co?rr,?M!o:w5  ofbzr/kr^?*,  bvs&i:.  1  J.  i.  c.  15.  s.  Iff. 
are  en:  powered  to  isme  their  wamnt  and  apprehend 
per«oFis,  known  or  suspected  of  haiirg  any  part  of  tbe 
bankrnp'.'s  property  or  of  being  iu^ebt^d  to  the  bank- 
nipt,  who,  after  a«^Ee:ent  traminsr  given  to  them,  re- 
fuse to  come  and  appear  before  tfeeni  to  be  examined, 
not  having  any  lawful  impediment  forsnch  refusal;  and 
by  *ecU  11.  of  the  same  act,  witnesses,  sent  for  by  the 
commissioners  and  attenJinc,  shall  hare  such  costs  and 
charges,  as  the  commissioners  shall  think  fit.     It  has  been 
determined,  that  it  is  not  necessary,  under  this  section, 
to  tender  a  person,  at  the  time  of  summoning  him  to  ap- 
pear before  the  commissioners,  the  expenses  of  his  jour- 
ney ;  although,  if  be  be  in  fact  without  the  means  of 
taking  the  journey,  it  may  be  an  excuse  for  not  obeying 
tbe  summons.  (2)     There  is  a  material  difference  in  this 
respect  between  a  witness  at  law,  and  a  person  attend- 
ing on  the  examination  of  commissioners ;  tbe  necessity 
of  a  previous  tender  of  expenses,  in  the  case  of  a  witness 
who  is  subpoenaed  to  attend  at  a  trial,  arises  from  the 
special  provision  of  the  stat*  5  Eliz.  c.  9.  s.  12.    Another 
difference  is,  that  a  person,  attending  the  commissioners 


<nSt.55G.3.cl08.  f.2S. 

(2)  Battye  jr.  Gresfcy,  S  East,  310. 


Ei  parte  Benson,  2  Rote,  75. 


r 


44 finding  from  another  state,  to  prove  a  will  id  the 
ivYork,  was  held  to  be  privileged.    Abrriev.  Ptmrk,* 


witness  a  Heading  at  the  general  Senioaf  of  tbe 

mrs  v.  Tuddrnun,  7  John.  R<p.  538.    Bat  notice 

of  the  intended  application  to  tbe  court  to  be  disubaiged. 

«♦  Rep.  1 15.  The  privilege  does  not  extend  throughout  the 

8  it  marked  for  trial ;  nor  will  it  protect  tbe  witness  while 

jeting  his  general  prirste  business,  after  he  ii  discharged  fret* 

1  subpoena.    9mfdi  t.  Ba*ki,4  IM.  320* 


~r   • 
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0 

**  witness  under  the  statute  of  James,  is  not  entitled  to 
bare  bis  expenses  paid,  before  the  conclusion  of  his  ex- 
amination, when  the  amount  of  the  compensation  may  be , 
best  ascertained.  (1)     In  case  a  bankrupt  is  In  execution 
or  cannot  be  brought  before  the  commissioners,  the  act- 
ing commissioners  are  required  by  stat.  5  G.  2. 4,  30.  s. 
64  to  attend  the  bankrupt  and  take  his  ^discovery :  but  as 
this  attendance  on  *jhe  bankrupt  in  prison  has  been     #  7 
found  to  be  extremely  inconvenient;  it  is  now  provided  ' 
by  stat.  49  G.  3.  c.  121.  s.  13,  that  bankrupts  charged  in 
execution  are  to  be  brought  before  the  commissioners  to 
be  examined  by.  them,  in  the  same  manner  as  bankrupts  . 
in  custody  pn  mesne  process ;  and  the  warrant  of  -the 
commissioners  is  an  indemnity  to  the  keeper  of  the  • 

prison. 

Magistrates  have  not  in  general  any  authority  to  com- 
pel the  attendance.of  witnesses  for  the  purpose  of  a  sum- 
mary  trial,  except,under  the  special  provision  of  .acts  of 
parliament.  A*4be  statute  of  2  &  3  Ph.  &  Mary  c.  10. 
requires  them  to  take  the  examination  of  persons,  who 
bring,  a  prisoner  before  them  ton  suspicion  of  felony,  it 
incidentally  gives  a. power  to  examine  them  upon  oatb, 
andto  summon  by  their  warrant  any  other  persons,  who 
appear  to  be  material  witnesses  for  the  prosecution,  to 
appear  before  them  and  give  evidence.  And  it  may  be 
laid  down  as  a  general  rule,  that  wherever  magistrates 
are  authorized  by  act  of  parliament  to  .hear  and  deter- 
mine, or  to  examine  witnesses,  they  have  incidentally 
a  power  to  take  the  examination  on  oath.  (2) 

♦ 
The  general  inclosure  act,  stat.  41  G.  3.  c.  109.  s.  33, 

34.  gives  commissioners  a  power  to  Summon  in  writing 

any  person  within  a  certain  distance,  to  appear  before 

them  and  to  be  examined,  and  subjects  them  to  a  penal* 

ty,  in  ease  they  refuse  to  appear.     And  witnesses  neg- 

(1)  Ex  parte  Rotcoe,  1  Mertele,    And  fee  stat  !*G.&«.  39.  which  gives 
188.  *         such  pm?er  for  the  purpose  of  levying 

[2)  See  Dalt.  Just.  c.  0.    i*mb.  517.    penalties  or  makitf  distresses, 


w 
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Z  Qf  the  Attendance. of  Witnesses.  [Ch.  !. 

looting  to  attend  on  courts  martial,  after  being  duly  sum- 
moned, are  liable  to  be  attached  in  the  court  of  King'* 
Bench,  &c.  as  if  they  had  neglected  to  attend  a  trial  in 
dome  criminal  proceeding  in  that  court.  (1) 

The  means  of  compelling  the  attendance  of  witnesses, 
Attendance  in  criminal  cases,  are  of  two  kinds(2)  :  first,  By  process 
ics.  ~  of  subpoena,  for  disobedience  to  which  the  person  served 

with  the  process  is  liable  to  an  attachment^);  or,  se- 
condly, the  justice  or  coroner,  who  takes  the  informa- 
tion of  the  witnesses,  may,  at  the  time  of  taking  it,  or 
at  any  time  before  the  trial,  bind  them  over  to  appear, 
and,  jf  they  refuse  to  come  or  to  be  bound  over,  may 
»  commit  them  for  a  contempt(2) :  and  this  proceeding  by 

recognizance  is  the  ordinary  and  more-effectual  method. 

Jji  prosecutions  for  misdemeanors,  the  defendant  has 
been  from  the  earliest  times,  allowed  the  writ  of  subpoe- 
na ;  but  prisoners  had  no  right,  by  the  common  law,  to 

f$J  this  process  in  capital  cases(4),  withoutxhe  special  order 

of  the  court.  Formerly  a  prisoner  was  put  upon  his 
trial  under -a  two-fold  disadvantage;  he  wasrunable  to 
compel  the  attendance  of  witnesses,  and/ if  they  volun* 
tarily  attended,  their  evidence,  not  being  giyen  on  oath, 
met  with  less  credit  than  the-evidence  on  $e  part  of  the 
prosecution.  But  by  stat.  7  W.  3.  c.  3.  s.  7,  all  persons 
indicted  for  any  high  treason,  whereby  corruption  of 
blood  may  ensue,  shall  have  the  like  process  of  the 
court,  where  they  shall  be  tried,  to  compel  their  wit- 
nesses to  appear  for  them,'  as  is  usually  granted  to  compel 

#  g         witnesses  to  appear  against  them,  (a)     *And  now,  as  the 


'    (2) 


(1)  Stat.  55  G.  3.  c.  108  s.  28.  Crown- office,  requiring  a  witness  to  ap- 

(2)  2  Hale  P.  C.  281.    Beonet  ▼.-  pear  at  the  tinting  anuet  id  the  coun- 
Wataon,  3  Manle  a  Sal.  1.  try ;  end  the  Court  of  K  B  granted  aa 

(3)  R.  t.  Ring ,  8  T.  R.  515.    The  attachment. 

subpoena  in  this  caae  issued  from  the  (4)  2  Hawk.  P.  C.  c.  46. 1. 17. 


(a)  See  the  statutes  of  the  ttate  of  Nej-York,  by  which  process  for  witnesses 
it  allowed  the  prisoner  in  treason ;  sess.  24.  £89,  i.  4.1R.U  149.  and  in  felon  y 
tees.  36.  c  8. 1. 11. 1 R.  I*  496.    And  sea  Laws  U.  S.  net  of  April  30, 1790,  sect 


->  TT» 
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[Ch.  K         Qf  *A*  Attendance  of  Witnesses. 

stat.  i  Add.  st.  i.  c.  9.  s*  3.  enacts,  that  all  witnesses  on  be* 
half  of  a  prisoner  on  a  trial  for  treason  or  felony  shall  be 
sworn  in  the  same  manner  as  witnesses  for  the  crown, 
and  be  liable  to  all  the  penalties  of  perjury;  process  may 
be"  taken  out  against  them  in  any  case  whatever.  (1) 

In  order  to  provide  for  the  appearance  x>f  witnesses, 
to  answer  in  cases  where  warrants  are  not  usually  issu- 
ed, and  to  give  evidence  in  criminal  prosecutions  in  any 
part  of  the  United  Kingdom,  it  is  enacted  by  a  late  act 
of  parliament,  stat.  45  G.  3.  c.  92.  s.  3.  and  s.  4.,  that  the 
service  of  a  writ  of  subpoena  or  other  process  in  any  one 
of  the  parts  of  the  United  Kingdom  shall  be  as  effectual 
to  compel  his  appearance  in  any  other  parts  of  the  same, 
as  if  the  process  had  been  served  in  that  pact  where  the 
person  is  required  to  appear.  And  if  the  person  served  * 
does  not  appear,  the  court,  out  of  which  the  procesajp- 
sued,  may  transmit -a  certificate  of  the  default  in  the  man- 
ner specified  by  the  act,  and  the  court,  to  which  the  cer- 
tificate Is  transmitted,  may  punish  the  person  -for  Ms  de» 
fault,  as  if  he  had  refusal  to  appear  to  process  issuing  out 
of  that  court;  (a)  provided  it  appear  that  a  reasonable 
and  sufficient  sum  of  money,  to  dafray  the  expenses  of 
coming  and  attending  to  give  evidence  and  of  returning, 
was  tendered  to  the  person  making  default,  at  the  tini£ 
when  the  subpoena  or  other  process  w,as  served  tipoa 
him. 

(1)  2  Hawk.  P.  C.  c  46. 1. 17. 


49  to  the  same  effect.  lo  Sooth -Carolina,  it  has  been  held  that  the  defendant  to 
an  indictment  was  entitled  to  subpoenas  to  compel  tRe  attendance  of  witnesses, 
after  the  trial,  to  make  affidavit  of  extenuating  circumstances;  to  be  submitted  to 
the  court  in  order  to  lessen  the  degree  of  punishment,  .  The  SfaU  v.  Smiih  and 
Cameron,  2  Bay,' 62. 


(a)  In  the  state  of  New-York,  the  Court  of  Common  Pleas  and  general  session 
of  the  peace,  may  issue  sobpcenas  intflsjany  part  of  the  state,  under  the  like  penal- 
ties as  if  the  witness  were  within  (hi  jurisdiction  of  the  court  Sen.  36.  c  65.  s. 
10.2B.L.147. 
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Compensation.     jn  c|vii  proceedings,  as  we  have  seen,  *  witness  is  not 
obliged  to  attend  x>r  give  evidence,  unless  bis  expenses 
are  duly  tendered,;  but,  in  criminal  prosecutions,  wit- 
'  ■*  nesses  are  bound  to  appear  unconditionally-    On  the 

otljer  band,  it  is  reasonable  and  highly  expedient,  that, 
when  they  attend  on  behalf  of  the  public,  a/air  compen- 
sation shctald  be  given  them  for  their  trouble  and  neces- 
sary expense.     Formerly,  however,  the  law  provided 
no  means  forfreimbursing  them ;  a  defect  in  our  judicial 
administration,  which  was  at  length  remedied  by  stajt. 
21  G.  2.  c.  3.  s;  3.     This  statute  enacts  that  "when  any 
poor  person  shall  appear  on  recognizance  to  give  evi- 
dence against  another  accused  of  grand  or  petit  larceny 
*  9         or  other  felony,*  the  court  may  on  the  oath  ofsuch  person, 
and  on  consideration  pf  his  circumstances,  in  open  court 
♦order  the  treasurer  of  the  county  or  place,  in  which -the 
o^nce  shall  have  been  committed,  to  pay  such  sum  of 
money,  as  to  the  court  shall  seem  reasonable,  for  his 
tiipe,  trouble,  and  expense."     As  this  statute  extended 
only  to  poor  persons  who  -appeared  on  recognizance, 
and  not  to  such  as  appeared  on.  subpoena  to  .give  evi- 
dence, it  was  afterwards  deemed  reasonable 'by  the  leg- 
islature, that  every  person,  so  appearing  on  recognizance 
qr  subpoena,  should  be  allowed  his  reasonable  expenses, 
and  also,  in  case  of  poverty,  a  satisfaction  fyr  his  trouble 
Wd  loss  of  time. (a)     TJie  stat.  18  G.  3.  c.   19.  g,  8- 
therefore  enacts  that  "  where  any  person  shall  .appear 
on  recognizance  or  subpoena  to  give  evidence  as  to  atxy 
grand  or  petit  larceny  or  other  felony,  whether  any  bill 
or  indictment  be  preferred  or  not  to  the  grand  jury,  it 

(a)  So,  in  the  state  of  New- York,  poor  witoenet  appearing  on  recognizance  to» 
give  evidence  against  another  accused  o  f  any  (arcany  or  other  felony,  may,  by  or- 
der of  the  court  4o  the  treasurer  of  the  city  or  comity  in  which  the  offence  was 
committed,  he  compensated  for  their  time,  trouble,  and  expense;  and  witnesses 
atteoding  at  the  request  of  the  public  prosecutor,  from  a  foreign  slate,  to  give  evi- 
dence in  any  criminal  prosecution,  are  allowed  such  sum  of  money,  as  Jo  the  court 
shall  appear  reasonable,  for  their  time,  trouble,  and  expense,  Bess.  36.  c  8.  i.;l& 
1  R.  L.  498.  The^act  has  been  construed  to  extend  to  poor  persons  appearing  oa 
subpoena.  ThepeopU  v.  i)ontUe  Coleman,  fl.  4  But  it  only  applies  to  such  as  are 
pdbr,  and  not  to  those  who  are  able  to  bear  their  own  expenses.  -•■'-' 


«» 
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shall  be  hi  tbe  power  of  the  court  (provided  the  person 
shall  to  tbe  opinion  of  tbe  court,  have  bona  fide  attended 
id  obedience  to  such  recognizance  or  subpceria,)  to  or- 
der tbe  treasurer  of  tbe  county  or  division,  in  which  the 
offence  shall  have  been  committed,  to  pay  him  such 
sum  as  to  the -court  shall  seem  reasonable,  not  exceeding 
the  expanses,  which 4t  shall  appear  to  tbe  court  the  said' 
person  was  honafide  put  unto  by  reason  of  the  said  re* 
cognizance  and'  subpoena,  making  a  reasonable  allow* 
ance,  in  case  be  shall  appear  to  be  in  poor  circumstan- 
ces, for  trouble  and  loss  of  time."  These  statutes  apply 
only  to  cases  of  felony ;  on  prosecutions  therefore  for 
misdemeanors,  and  in  other  cases  not  especially  provid- 
ed for  by  act  of  parliament,  the  court  is  not  authorized 
to  order  a  compensation  to  witnesses  for  their  attend' 
ance.(l)  • 

It  has  been  doubted, (2)  whether  a  witness  may  not 
lawfully  refuse  to  obfey  a  subpoena  on  a  criminal  prose*  X\®\ 
cution,  as  well  as  in  a  civil  suit,  unless  he  has  a  tender 
of  his  reasonable  expenses ;  and  the  doubt  is  suggested 
in  consequence  of  a  provision  in  the  stat  45  G.  3.  c  92. 
which  (after  enacting,  that  service  of  stibpoena  on  a  wit* 
Bess  in  any  on0  of  the  parts  of  the  United  Kingdom,  for 
his  appearance  on  a  criminal  prosecution  in  any  other  of 
the  parts  of  tbe  same,  shall  be  as  effectual,  as  if  it  had 
been  tn  that  part  where  he  is  required  to  appear,)  pro- 
vides, that  he  shall  not  be  punishable  for  default,  unless 
a  sufficient  sum  of  money  has  been  tendered  to  him,  on 
the  service  of.  the  Subpoena,  for  defraying  his  expenses 
of  coming,  attending,  and  returning.  One  object,  which 
the  legislature  had/ in  view,  was  to  provide  for  the  ap- 
pearance of  witnesses  in  any  of  the  parts  of  the  United 
Kingdom,  and  they  are  therefore  subject  to  punishment 
for  non-attendance ;  on  the  other  hand,  as  the  expenses  » 
of  going  from  one  of  the  parts  of  the  United  Kingdom  to 

t 

(I)  R.  v.  W ;  R.  of  Voukihire,  7.  T.       (2)  SeeTpeaUw  on  Criminal  Law  bj 
ft.  377.  Mr.  Caitty,  1  jroL  612. 
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either  of  the  other  parts  would  Necessarily  be  great, 
they  were  allowed  to  insist  on  the  payment  of  their  rea- 
sonable charges,  ^previous  to  the  journey;  a  provision 
more  especially  necessary  at  the  time  of  passing  this  stat* 
ute,  when  in  sofaie  parts  of  the  kingdom  witnesses  were 
,  not  entitled  to  any  compensation" for  attending yto  give 

evidence  In  criminal  cases!(l)     But  as  then*  is  n6  statute 
respecting  a  tender  of  expenses  in  the  case  of  a  criminal 
prosecution,  except  that  mentioned  above,   (which  is 
confined  to  th6  case,  where  the  processs  isserved  in  one 
df  the  parts  of  the  United  Kingdom  for  the  appearance  of 
the  witnessed  in  another  of  the  parts,)  and  as  the  tender  of 
expenses  in  civil  suits  is  under  the  special  provision  of 
an  act  of  parliament,  the  general  rule  in  ordinary  cases 
(whether  of  felony  of  misdemeanor)  appears  to  be,  that 
Witnesses  making  default  on  the  trial  of  -criminal  prose- 
cutions are  not  exempted  from  attachment,    on  the 
ground  that  their  expenses  were  not  tendered  at  the  time 
of  serving  the  subpoena,  although  the  court  would  have 
good  reason  to' excuse  them  for  not  obeying  the  sum- 
inons;  if  in  fact  they  had  not  thg  means  of  defraying  the 
necessary  expenses  of  the  journey.    Lord  Hale  evident- 
ly so  understood  the  general  rule*  when  he  mention^  H 
as  a  defect  in  the  law  in  his  time,  "  that  there  is  no  pow- 
er to  allow  witnesses  their'  charges,  whereby  many 
times  poor  persons  grow  weary  of  attendance,  or  bear 
their  own  charges  therein  to  their  great  hindrance  and 
loss(2) ;"  and  Mr.  Serjt.  Hawkins  in  his  Pleas  of  the 
Crown,  after  mentioning  the  reimbursement  of  witnesses 
in  civil  proceedings,  adds,  "  But  in  criminal*  proceed- 
ings the  demands  of  public  justice  supersede  every  con- 
sideration of  private  inconvenience ;  and  witnesses  are 
bound  unconditionally  to  attend  the  trial,  upon'  which 
they  may  be  summoned,  and  be  bound  over  to  give  their 
evidence.*' (3)    In  addition  to  these  authorities,  it  may 
be  inferred  from  the  preambles  of  stat.  27  G.  2.  c.  3.  s.-3* 

(1)  In  Ireland  the  expenses  of  wit-        (5)  2.  Hale  P.  C.  283. 
Besses  in  eases  of  felony  were  fint  al-       (3)  4  Hawk,  b,  2. «.  48.  8. 173. 
lowed  by  at.  55  G.  a  c,  91. 
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end  stat  J  8  G.  3*  c.  19. 9*  7->  (which  recite,  that  the  ex- 
pense of  attending  to  give  evidence  Operated  as  a  dis- 
couragement to  the  poorer  .class  of  witnesses,  and  then 
provide  for  the  re-payment  of  the  expenses,  to  which 
they  have  been  put  by  reason  of  the  subpoena,)  that,  be- 
fore th§se  acts  passed**  witnesses  were  not  in  a  situation  , 
to  demand  payment  at  the  time  of  their  being  served 
with  the  process ;  for  if  they  might  -have  refused  to  obey 
the  subpoena,  unless  a  sufficient  tender  bad  been  made 
in  the  first  instance,  they  had  a  full  and  complete  reme- 
dy in  their  own  hands,  and  the  remedy  by  act  of  parlia- 
ment was  unnecessary.  But,  independently  of  this  rea- 
soning, the  extreme  inconvenience,  to  which  the  con- 
trary practice  .would  necessarily  toad — the  unwilling- 
ness,  which  would  often  occur,  to  conduct  a  prosecu- 
tion on  the  terms  of  paying  expenses,  which  might  af- 
terwards be  only  partially  allowed — and  the  failure  of 
prosecutions,  which  must  continually  happen,  if  wit- 
nesses were  suffered  to  insist  on  a  prevfoys  tender  of 
their  expenses— >these,  and  other  considerations  of  the 
same  kind,  are  sufficient  to  warrant  the  general  rule  ai 
above  stated.  Criminal  prosecutions  are  of  public  con- 
cern ;  and  a  withess  summoned  to  appear  on  a  criminal 
trial  has  a  public  .doty  to  perform ;  ^nd  he  ought  pot  to 
be  at  liberty  to  make  a  bargain  for  his  appearance,  as  he 
may  in  the  ease  of  a  civil,  suit,  where  only  private  inte- 
rests are  involved. 

In  some  caqes  a  subpoena  can  have  no  effect,  as  where    tntneit   on 
the  witness  is  in  custody,  or  on  board  a  ship  under  the  J^tody'd  °rm 
command  of  an  officer,  who  refuses  to  allow  bis  attend-        t]2] 
ance.     The  course  then  is  to  sue  out  a  writ  of  habeas* 
corpus  ad  testificandum  mr  for  Vhich  purpose,  application 
ought  to  be  made  to  the  court  or  judge,  upon  affidavit 
of  the  party-  applying,  slating  that  he  is  a  material  wit- 
ness (1) ;  and,  in  ease  of  his  being  on  board  a  ship,  that 

(t)  Layer's  ca*t  Fortetc.  386.  Sir:    J.  Freiod'tcue,  4.  St.  Tr.  G(X). 


> 
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be  is  willing  to  Attend. (a)  (l)r  Upon  this  application  the 
#  10  court  in  its  discretion  *will  make  a  rule,  or  the  judge 
wilt  grant  his  fiat  for  £  writ(2),  which  is  then  sued  out, 
signed,  and  sealed. (3)  The  writ  should  be  left  with  the 
sheriff  or  other  officer,  who  will  then  be  bound  to  bring 
Up  the  body,  on  being  paid  his  tfeasonab|e  charge*. (6) 
If  the  witness  be  a  prisoner  of  war,  he  may  be  examined 
by  consent  or  interrogatories,  but  cannot  be  brought  up 
without  an  order  from  the  secretary  of  state. (4) 


f!3J 


It  has  been  doubted  whether  persona  in  custody  could 
be  brought  up  as  witnesses  by  writ  of  habeas  corpus,  to 
give  evidence  before  any  other  courts  except  those  at 
Westminster;  but  now  by  stat*  43  G.  3.  c.  140.  it  is 
enacted*  that  a  judge  of  either  of  the  courts* may,  at  hit 
discretion,  award  such  writ  for  bringing  a  prisoner,  de- 
tained in  any  gaol  in  England,  before  a  court-martial, 
or  before  commissioners  of  bankrupt,  commissioners  for 
auditing  the  public  accounts,  or  other  commissioners 
aoting  by  virtue  of  any  royal  commission  or  warrant : 
and  the  stat.  44  G.  3*  c.  102.  authorizes  the  judges  of  the 
court  of  King's  Bench,  or  Common  Pleas,  or  Exchequer, 
in  England  or  Ireland,  or  justices  of  oyer  and  terminer 
or  gaol  delivery  (being  such  judge  or  baron),  to  await 
m  rits  of  habeas  corpus  for  bringing  prisoners  detained  in 
gaol  before  any  of  the  courts,  jpr  any  sitting  at  ni$ipriusf 
or  before  any  court  of  record  in  those  parts  of  the  Uni- 
ted Kingdom,  to  be  then  examined  as  witness  in  any 
civil  or  criminal  capse ;  and  by  the  same  act,  justices  of 
great  sessions  in  Wales  and  the  county  palatine  of  Ches- 
ter have  the  same  authority  within  the  limits  of  their  ju- 
risdiction. 


(1)  Roddain's  cares,  Coirp.  G72. 

(2)  Buxbage'a  case,  3  Burr.  1440. 


(3)  Tidd.  Pr.  739. 

(4)  "     ' 


Furl  j  v.  Kewubam,  2  Doug.  419. 


(a)  Whether  the  witness,  should  not  have  bets  previously  served  *ttfc  a  nbpss* 
■a  P  Qtuere,    R.  v.  lUddam,  Coup.  C7Z. 


(*)  Noble  v.  Smith,  et  at.  f  John*.  Rep.  357. 
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Ch.  1.]         Qf  the  Attendance  qf  Witnesses*  W 

When  a  material  Witness  resided  abroad,  or  is  going  witness  abroad* 
abro&d,  and  cannot  attend  at  the  tri^tl,  the  party  requir- 
ing his  testimony  may  move  the  court  in  term  time,  or 
may  apply  to  a  judge  in  vacation,  fora  rule  or  order  to 
have  him  examined  on  interrogatories  de  bene  esse  be- 
fore one  of  the  judgo%  of  the  court*, (a)  if  the  witness  re- 
side in  town,  or,  if  he  reside  in  the  country  or  abroad,  be- 
fore commissioners,  specially  appointed  and  approved 
by  both  parties.(l)  The  rule  or  drder  for  such  exam- 
ination, which  is  only  secondary  evidence,  cannot  be 
obtained  without  the  consent  of  both  parties,  (b)  And, 
though  the  court  cannot  compel  the  other  party  to  con- 
sent, yet^if  necessary,  'it  will  assist  the  party  applying, 
by  putting  off  the  trial,  (that  there  may  he  an  ogpprtu- 
nity  of  filing  a  bill  in  equity,)  until  the  consent  is  ob- 
tained, or  the  witness  returns :  and  if,  after  all,  the  de- 
fendant ^should  refuse,  the  court  will  not  give  him  judg-  *  1 1 
ment  as  in  case  of  a  nonsuit.  (2) 

•  * 

"When  a  party,  after  obtaining  leave  by  consent,  ex- 
amines witnesses  abroad  on  depositions,  he  will  not  be  # 
entitled  to  any  allowance  ip  the  taxation  of  costs  for  the 
expense  of  taking  the  depositions,  although  he  may  pro- 
ofed it*  the  act  ion.  (3)  -  The  same  rule  prevails  in  the 
court  of  Chancery :  if  a  party  applies  to  that  court  for  a 
commission  to  examine  ..witnesses,  he  must  pay  the  ex- 
penses.  (c) 

(1)  2  TkJd.  Pr.  812.  (3)  Stephens  v.  Crichten,  Ifcast.  259, 

(2)  Furly  r.  Newnham,  2  Doug.  419.    Taylor  v.  Roy.  Ex.  Ass.  Comp.  8  East. 
Mastyfl  v.   Fabrlgat,  Cowp.  174.  Oil-    393; 

liard  v.  Vaughan,  1  Bob.  and  full.  £11. 

(a)  Post  se»290,  chap.  4.  Pt  2. 

(b)  In  the  state  of  N«w-York,  the  examination  of  witnesses  before  commission- 
ers out  of  the  state,  is  provided  for  by  statute.  And  the  eonsent  of  both  parties 
is  not  necessary ;  either  party  may  apply  to,  the  court,  and  upoo  shewing  good  came, 
a  comsaissiea  will  be  granted.    1 JV.  R.  L.  $89.  chap.  54*  sec  11. 

(c)  la  the  state  of  New- York,  the  expenses  of  executing  a  commission,  are  not 
taxable,  but  the'  party  will  be  allowed  the  costs  of  jwwmt  it  mtt.  /Twm.v  v.  Van 
fforne,  2  Jofm*.  g*p.  107. 
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Before  the  court  will  consent  to  put  off  the  trial  on 
account  of  the  absence  of  a  material  witness,  it  requires 
to  be  satisfied,  that  injustice  would  be  done  by  refusing 
the  application,  and  that  the  party,  who  makes  the  ap- 
plication, has  not  conducted  himself  unfairly,  nor  been 
the  cause  of  any  improper  delay^l)  The  rule  will  not 
.be  granted  where  the  testimony  of  the  witness  is  intend- 
ed tq  Set  up  an  odious  defence,  (as,  that  the  plaintiff  is 
slave  to  the  defendant,  and  therefore  could  not  recover 
in  the  action,  or  that  he  is  an  alien  enemy  (2),  &c.) ;  nor 

[141  wil1  lt  gfHrt  the  rote  for  the  purpose  of  giving  the  de- 

fendant an  opportunity,  which  he  has  once  lost  by  his 
own  neglect,  of  applying  to  a  court  of  equity  for  a  com- 
mission. (3)  (a) 

Inhere  a  cause  of  action  has  arisen  in  India,  or  any  of- 
fence has  been  committed  there,  which  is  tried  in  this 
country,  the  evidence  of  witnesses  resident  in  India  may 
be  obtained  in  the  manner  prescribed  J>y  stat.  13  G.  3. 
c.  63.  ss.  40.  44. 

54>p«im  duen  if  a  witness  has  in  his  possession  any  deeds  or  writings, 
which  are  thought  necessary  at  the  trial,  a  special  clause 
#  lft  must  be  inserted  in  the  subpoena**  called  a  duces  te$A 
commanding  him  to  bring  them  with  him.  When  the 
writings  are  in  possession  of  the  adverse  part;  or  his  at- 
torney, notice  should  be  gtafti  to  produce  them,  and  if 


(1)  Saunders  v.  Pitman,  1  Bos.  and   PulL  454. 
ull,33.  (3)  Gn 

(2)  Robinaon  v.  Smyth*  1  Bos.  and    Pull,  212- 


Pull,  33.  _  _    _  (?)  Gajlaird  v\  Vaughan,  1  Bos.  and 

v, 

■  ■■■■■■■■  ■    i     i  ■  ^»  ■  1 1     ■  n      ■  ■  ■    !■       ■■  i  ■      -  ■ 

*  \ 

(a)  The  absence  of  a  witness  whom  the  party  might  have  examined  de  bene 
esse,  is  no  cause  for  putting  off  'the  trial.  M'Kky  v  Marine  Ins.  Co.  2  Comet* 
Rep.  &4.  The  King  of  Spain  v.  Olive?!  1  Peters,  217.  As  to  the  practice  relative 
to  putting  off  trials  on  account  of  the  absence  of  a  material  witness,  vide  Rex  v. 
LeChevaUtrDyEon,2  Burr.  1513.  8.  C*  1  W.  Black.  510.  iSeUonU  Practk* 
418,  419,  420.  Schlatter  v  Lether,  I  Doll.  251.  Bmen  v  Dough*,  2  Doll.  44, 
Pennington  v  Scott,  ibid.  94.  White  v  Lynch*  #&•  183.  SytoetU  Lestte  v  Irvine, 
ibid.  381  Davidson  v  Broim,  4  Binney,  243.  €emmnn>eapk  v.  Millard,  1 
Mast.  Rep.  6  SnM  v  Barker,  3  Day,  280.  Anonymous,  ibid.  $&.  The  Uni- 
led  Slabs  vFrfa,*  Day >  471,  * 


Ch.  1.]    Of  incompetency  from  want  of  Understanding* 
t       after  proof  of  a  reasonable  notice  they  are  refused,  se» 

m 

coodary  evidence  of  the  contents  will  be  admitted,  (a) 
It  is  not  necessary  to  give  notice  to  the  defendant  him* 
self:  giving  it  to  his  attorney  will  be  sufficient  even  in 
penal  actioYis.(l)  ^  % 

This  writ  of  subpoena  duces, tf  cunt,  as  well  as  the  other 
writ  of  subpoena  ad  testificandum,  is  otmpulsory  upon  the 
witness.  And  though  it  will  be  a  question  for  the  con- 
sideration of  the  judge  at  the  trial,  whether  in  any  par- 
4  ticular  case  the  actual  production  of  writings  should  be 
enforced,  yet  the  witness  ought  always  to  have  theft 
ready  to  be  produced,  if  required,  in  obedience  to  the 
judicial  mandate,(2)  From ,  the  earliest  times,  our 
courts  of  common  law,  in  order  to  give  effect  to  their 
proceedings,  have  resorted  to  these-  compulsory  mea- 
sures for  the  production  of  evidence;  measures  obviously 
essential  to  the  existenqe  and  constitution  of  courts  of 
justice,  (ft) 


*  *  *CITAF.  IE  #  ia 

Of  the  I&ompctenJby  ef  Witnesses  from  want  of  Under*  '     * 

stdtdfng. 

WHEN  a  witness  appears,    he  must  be  regularly 
sworn,*  unless  an  objection  is  made  to  his  competency ; 

(I)  Attorney-General  v.  Le  Mcr-    Winter,  3  T.  R.  30S. 
chant,  2  T.  R.  US.  n.    Cates  q.  t.  v.        (£)  Amey  v  Long,*  East.  4B5. 


(a)  Vide  Wood  v.  Strickland,  2  Merivale,  464. 

i  •  ' 

(b)  Io  a  Nisi  Prim  caae,-Lord  Keoycn  ruled,  that  the  court  could  not  compel  a 
wituttj,  who  bad  been  .served  with  a  subpoena  duces  tecum,  to  produce  a  private  pa- 
per. Miles  v.  Dawson,  1  Esp.  405.  However,  LordEUeohorough  considers  that 
case  as  establishing 'in  principle,  nothing  snore  than  this*  that  there  are  circum- 
stances in  respect  of  which,  the  production  of  an  instrument,  required  in  the  term* 
of  »  fUftjNQio,  would  Sot  be  inforced  by  the  authority  of  the  court.  Amey  v  Long; 
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and  the  course  of  proceeding  is,  tb%t  the  party,  who  ob- 
jects to  the  witness,  should  state  $11  hid  objections  at  the 
came  time,  in  order  to  prevent  unnecessary  delay.  (1) 
An  exception  to  the.  credibility  of  a  Witness  cannot  ex- 
clude him  from  being  sworn.  The  exception  of  kindred, 
for  fexample,  although  it  is  a  good  cause  of  ofeallenge 
against  a  juror,  is  not  an  objection  to  the  competency  of 
a  witness ;  a  father,  m  a  competent  witness  for,  or  against 
bis  son,  and  a  master  for  his  servant,  or  the,  servant  for 
his  master.  Such  exceptions  may  affect  the  credibility, 
%        but  they  do  not  affect  the  competency  of  witnesses. 

As  it  is  theprovince  of  the  jury  to  consider  what  degree 
of  credit  ought  to  be  given  to  evidence,  so  it  is  for  the 
coqrt  alone  to  determine  whether  $  witness  is  competent 
or  the  evidence  admissible.  Whether  there  is  tiny  evi- 
dence, is  a  question  for  the  judge :  whether  it  is  svffir 
cient9(a)  is  for  the  jury, (2)    And  whatever  antecedent 

(1)  Lord  Loralls  case,  9  St.  Tr.  652.    tare,  $c.  v  Hay  ward,  Doug.  375.  Bolt. 

(2)  By  Buller,  J.  Comp.  of  Carpen-    N.  P.  297. 

9  East.  485.  It  seems  now  to  be  well  settled,  that  a  witness  under  a  subpoena  du- 
ces tecum  must  produce  all  papers  called  for  whicb  be  has  in  bis  actual  ctujpdfc, 
even  those  which  he  holds  as  agent  of  third  persons— and  though  these  be  a  regu. 
lar  way  prescribed  by  law  for  obtaining  them,  the  court  in  their  discretion  will 
determine  what  papers  ought  to  be  withheld,  and  will  guard  the  interest  of  third 
parties.  Coiseiitv  Dubois,  1  Holt.  N.  P.  fitp.239.  Jackson  v  Burtis,  14  John*. 
Rep.  391.  Post  sec  2.  chap,  8.  PI.  2. 

(o)  Vide  WUU  v  Tucker,  3  Bfcsnej,  370%37i!,  373.  H«r<fl»n*»v  Manson,  2 
Mun.  830.  ShanksXfWRaev  Fcn7vick,Ibid.4M.  1  Wash.  90.  Rosebo&m v BO- 
hngton,  17  Johns.  Rep.  182.  The  rule,  that  it  is  the  province  of  the  jury  alone  to 
decide  on  the  sufficiency  of  the  evidence,  has,  in  Virginia,  been  carried  to  the  ex- 
tent of  prohibiting  the  Court  from  instructing,  or  giving  an  opinion  to,  the  jury,  on 
the  sufficiency  of  the  evidence.  FisherU  ExW.  v  Duncan  if  TurnbuU,  1  Ben, 
and  Mun.  563.  Keel  if  FUberis  v  Herbert,  1  Wash.  20^  When,  however,  the 
judge  does  give  an  opinion  to  the  jury  on  a  matter  of  fact,  it  should  be  by  way  of 
advice,  and  not  of  positive  direction,  as  on  a  question  of  law.  tfem-York  Firt- 
mm  Int.  Co.  v  WaUtn,  12  J«hns.  Rep.  513.  Illegal  or  improper  evidence,  (how- 
ever unimportant  it  may  be  to  the  cause,)  ought  never  to  be  confided  to  the  jury ; 
for  if  it  shonld  have  an  influence  upon  their  minds,  it  will  mislead  them j  and  i/H 
should  have  non*,  it  is  useless  and  may  at  least  produce  perplexity.  Let  v  Tap- 
.scoff,  2' Wash,  'lit  'Brtmm  £  Boisstau  ▼  May,  1  Mun.  291.  fkJwA  v{  Grrperr 
fcr,  13  Jthnx  Rep.  350.    Miller  v  SUUtes,  ib.  517. ^The  character  of  witoesaea. 
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i  Tacts  are  necessary  to  be  ascertained,  for  the  purpose  of 
deciding  the  question  of  competency  or  admissibility  of 
evidence,  as,  for  example,  whether  a  child  understands 
the  nature  of  an  oath — or  whether  the  confession  of  a 
prisoner  was  voluntary — pr  whether  declarations,  offer- 
ed in  evidence  as  dyin^  declarations,  were  made  under 
the  immediate  apprehension  of  death — these,  and  other 
facts  of  the  same  kind,  are  to  be ,, determined  by  the 
court,  and  not  by  the  jury.(«) 


* 


By  the  law  of  England  the  objections  to  the  compe- 
tency of  witnesses  are  fourfold.  The  first  ground  of  in- 
competency i6  want  of  reason  or  understanding:  a  se- 
cond *ground  is  defect  of  religious  principle :  a  third  #  14 
ground  arises  from  conviction  of  certain  crimes,  or  from 
infamy  At  character :  the  fourth  and  most  general  cause  [ie] 
of  incompetency  is  interest.  Either  of  these  grounds  of 
incompetency  will  exclude  the  witness  from  giving  any 
kind  of  evidence.  "  I  find  no  rule  less  comprehensive 
than  this,"  said  $fr.  Justice  Lawrence  in  the  case  of  Jor- 
dainev.  Lashbrooke(l),  €t  that  all  persons  are  admissi- 
ble witnesses,  who  have  the  use  of  their  reason,  and  such 
le^gioas  belief  as  to  feel  the  obligation  of  an  oath,  who 
have  not  been  convicted  of  any  infamous  crime,  and  who 
are  not  influenced  by  interest." 

An  inquiry  into  these  several  causes  of  incompetency 
forms  the  subject  of  the  four  following  chapters. 

* 

(1)  7  T.  R.  610. ' 


and  theciedit  which  is  doe  to  them,  are  subjects  peculiarly  within  the  province 
ef  the  jury;  aMd  where  the  verdict  has  depended  on  these  points,  the  court  has 
always  refused  to  interfere,  except  in  extraordinary  casts.  Jjttsu  qf  Fehl  r  Good 
and  onodker,  %  Bi/vuy,  495.    Rogers  v  Br\Uyy  1  Bayw.  256. 

(a)  This  principle  necessarily  excludes  persons  from  testifying  who  are  besot- 
ted  with  intoxication  at  the  time  they  are  offered  as  w  itnesses,  for  it  is  a  tempora- 
ry denotement  of  the  mind;  and)  it  would  be  impossible  (or  such  men  to  hare 
•oca  a  memoey  «f  events,  ol  which  they  may  hate  had  a  knowledge,  as  to  be  able 
to  detail  them  fairly  and  mithful^y.  See  Hartford  v  Palmer,  16  Johns*  Hep.  143. 
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,  First,  as  to  incompetency  fqr  want  of  understanding  ; 
Persons,  who  have  not  the  use  of  reason,  are  from  their 
infirmity  utterly  incapable  of  giving  evidence :  as  per* 
sons  insane,  idiots,  and  lunatics  (a)  urjdet  the  influence  of 
their  malady.  (1)  (6)  But  lunatic^  and  other  persons, 
who  are  subject  to  temporary  fits  of  insanity,  may  be  wits 
nesses  in  their  lucid  intervals,  if  they  have  sufficiently 
recovered  their  understanding.^)  And  a  perron 'bora 
deaf  and  dumb,  is  not  on  that  account  incompetent,- but, 
if  he  has  sufficient  understanding,  may  give  evidence  by 
signs  with  the  assistance  of  an  interpreter.  (3) 

A  witness  must  not  only  have  a  competent  share  of 
reason,  but  also  know  the  nature  of  an  oath :  children, 
therefore,  who  are  not  able  to  understand  its  mflfral  ob- 
ligation cannot  be  examined.(4)  There  seems  to  be 
no  precise  age  fixfed,  at  which  infants  are  excluded  from 
being  witnesses.  *At  one  time,  indeed,  their  age  was 
considered  as  the  criterion  of  their  competency ;  &nd  it 
was  a  general  rule,  that  none  could  be  admitted  under 
the  age  of  nine  years,  very  few  under  ten ;  (5)  which 
was  in  some  measure  denying  them  the  protection  of  law 
against  secret  acts  of  violence.  (6)  A  more  reasonable 
rule  has  been  since  adopted;  and  the  admissibility  of 
children  is  now  regulated,  not  by  their  age,  but  by  their 
apparent  fiense  and  understanding,  (c)    In  Brazier's 

(1)  Co.  Lit  6.  b.   6^  Com,  Dif.  tit    Gttb.  Ev.  13*. 

"  Testmoigne,"  A.  1.  -  /*(»  R.  v.  Travera,  2  Stra.  700. ;  and 

(2)  Com.  Dig.  lb.  catei  w  East,  P.  C.  442.  8.  P.     1  Hat 

(3)  Rustoe's  ease,  I  Leach,  Cr,  C.    P.C.  302.  2  Hat  P.  C.  278. 
4W.  '  (6)  Bull.  N.  P.  203. 

(4)  Cod.  Dig.  lb.    Bolt  N.  P.  293. 


(a)  Evidence  may  be  admitted  to  show  the  incompetency  of  such  person  when 
offered  ai  a  witneai.    liviogiton  r  Rented  and  Heermance,  10  Jojna.  Rep,  362. 

(ft)  Vide  Hartford  v  Palmer,  16  Johni.  Rep.  143. 

(c)  The  King  ▼.  Rote  Kelly,  lit  Mac  IfaUy,  154.  Swift's  Evi  46.  Common- 
wealth v  Hutchifltto,  10  Man.  Rep*  2tt,    The  credit  of  the  witoeu,  which  is 
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case,  on  an  indictment  for  assaulting  an  infant  of  five 
years  of  age  with  intent  to  ravish  her,  it  was  agreed  by 
all  the  judges,  that  children  of  any  age  might  be  exam- 
ined on  oath,  if  capable  of  distinguishing  between  good 
and  evil :  but  that  they  cannot  be  examined,  in  any  case, 
without  oath.  (1)  This  is  now  the  established  rule  in 
all  cases,  criminal  as  well  as  civil,  and  Whether  the  pris- 
oner is  tried  for  a  capital  offence,  or  for  one  of  an  inferi- 
or nature.  *  When  the  child  has  appeared  not  sufficiently 
to  understand  the  nature  and  obligation  of  an  oath,  judg- 
es have  often  thought  it  .necessary,  for  the  purposes  o£ 
justice,  to  put  off  the  trial  of  the  prisoner,  directing  that 
the  child  in  the  mean  time  should  be  properly  instruct- 
ed.^ 


If  a  dblld  is  too  young  to  be  sworn,  it  follows'as  a  ne- 
cessary consequence,  that  any  account,  which  it  may 
have  given  to  others,  ought  not  to  be  admitted.  On  an 
indictment,  therefore,  for  a  rape  on  a  child^five  years 
old,  where  the  child  was  not  examined,  but  an  account 
of  what  ^she  had  told  her  mother,  about  three  weeks  af- 
ter the  transaction,  was  given  in  evidence  by  the  mo- 
ther, and  the  jury  convicted  the  prisoner,  principally,  as 
was  supposed,  on  that  evidence :  the  judges,  on  a  case 
reserved  for  their  opinion,  thought  the  evidence  clearly 
inadmissible,  and  the  prisoner  was  accordingly  pardon- 
ed. (2) 

*  _ 

*  When  the  evidence  of  children  is  admitted,  says 
Mr*  Justice  Blackstone,  (3)  it  is  much  to  be  wished,  in 

•  * 

(1)  Brazier's  case,  1770, 1  Bast,  P.  C.        (2)  R.  ▼.  Tucker,  1808,  MS.    3»t 
443, 4.    Bolt.  N.  P.  283.    I  Leach,  Cr.    also  R.  v.  Brasier,  supra, 
C.  237.    4  Blac  Com,  214.  (3)  4  Com.  214. 
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greatly  impaired^  by  bis  age,  is  to  be  judged  of  by  the  joiy  from  the  manner  of  hit 
testifying  and  other  drcumstanees.    Commonwealth  r  Hutchinson ,  Ubi.  Sup. 

(a)  Bac.  Jbr.  UL  Evidence,  577.  tn  nott\  '2  Ltack,  482  n.  The  same  course 
was  pursued  in  the  case  of  Tkt  King  v  WhiU*  2  Leach,  482,  where  the  witness, 
who  is.oot  stated  in  the  report  to  have  been  oott>r  years  of  discretion,  was  alio* 
gtther  ignotant  of  the  obligation  of  an  .oath,  and  of  the  existence  of  a  future  state. 


*• 


16       *  Of  Incompetency  of  Witness  (Ch.  3. 

• 

order  to  gender  their  evidence  credible,  that  there 
should  be  some  concurrent  testimony  of  time,  place,  and 
circumstances,  in  order  to  make  out  the  fact \  and  that 

rial      *^e  conv*cti°n  should  not  be  grounded  singly  on  the  un- 
L     '       supported  accusation  of  an  infant  under  years  of  discre- 
tion.   It  seems,  however,  impossible  to  lay  down  any 
general  rule  on  thi%rfubject,  applicable  to  all  cases.    A 
prisoner  may  be  legally  convicted  on  such  evidence, 
'alone,  and  unsupported;  and  whether  the  account  of 
the  withess  requires  to  be  corroborated  in  any  part,  or 
to  what  extent,  is  a  questioujexclusively  for  the  jury,  to 
be  determined  by  them  on  a  review  of  all  the  circum- 
•        stances  of  the  case,  and  especially  of  the  manner  in 
.which  the  child  has  given  his  evidence.     The  evidence 
may  be  so  circumstantial,  so  plain  and  clear,  and  so  free 
from  all  mixture  of  partiality  and  ill  will,  as^o^etve  no 
reasonable  doubt  of  the  ^prisoner's  guilt,  although  it 
stands  unsupported  by  other  witnesses. fa) 


CHAP.  III. 

Of  Incompetency  from  Defect  of  Religious  Principle. 

THE  second  ground  of  incompetency,  which  has 
been  mentioned,  is  defect  of  religious  principle. 

9 

All  witnesses,  before  they  are  examined,  are  required 
to  take  an  oath,  by  which  they  appeal  to  the  Supreme 


(a)  It  is  is  said,  that  it  it  not  a  legal  exception  to  a  witness,  that  be  it  an  alien, 
villein,  or  a  bondman,  I  Mac  Nolly,  156.  But  in  a  case  in  Pennsylvania,  it 
faid  by  M*Kean,  Cb.  J.  that  it  was  a  settled  point  at  common  lav,  that  a  slave 
eoold  not  be  a  witness,  because  of  the  unbounded  influence  of  bis  master  over  him  ; 
which  was  at  least,  equal  to  duress :  and  that  it  would  be  difficult  to  administer  an 
oath  to  a  slave,  for  want  of  knowing  any  religion  he  professed,  4  Ball.  145  a.  []]- 
In  the  State  of  New -York,  [by  statute]  no  slave  can  be  a  witness  in  any  case,  ex* 
cept  for  or  against  another  slave  in  criminal  cases.  Sees.  36.  c.  88.  s.  19*  t  R.  L, 
207.  But  a  free  black  man  is  a^ompetent  witness  to  prove  facts  which  may  have 
happened  while  he  was  a  slave.    Gurrvy  v  Vesnts,  I  Johns.  Rep.  5W.    A  maou- 
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Being  for  the  troth  of  the  evidence  which  they  are^bout 
to  give.  This  necessarily  implies  a  belief,  that  by  the 
lairs  of  God,  truth  is  enjoined,  and  falsehood  punished* 
It  is  not  sufficient,  that  a  witness  believes  himself  bound 
to  speak  the  troth  from  a  regard  to  character  or  the 
common  interests  of  society,*  or  from  fear  of  punish- 
ment. (1)  Such  motives  have  indeed  their  influence, 
and  may  come  in  aid  of  the  religious  obligation,  but 
they  are  of  a  nature  so  capricious  and  infirm,  and  so  lia- 
ble to  be  perverted,  as  to  afford  little  or  no  security  for 
the  observance  of  truth.  Our  law  therefore,  like  that 
of  most  other  civilized  countries,  requires  a  witness  to 
believe*  that  there  is  a  God  and  a  future  state  of  reward 
and  punishment,  and  that  by  taking  the  oath  he  impre* 
cates  the  divine  vengeance  upon  himself,  if  his  evidence 
shall  fcejfahe.  (2) 

Atheists,  atad  such  infidels  as  profe$9  not  any  religion, 
that  can  bind  their  consciences  te  speak  t&e^ruth,  are 
•excluded  from  being  witnesses.  (3j  Lord  Coke,  indeed 
says  generally,  that  an  infidel  cannot  be  a  witness,  (4) 
in  whiqh  denomination  he  intended  to  comprise  Jews 
as  well  as  Heathens;  (5)  and  Mr.  Serjeant  Hawkins 
thought  it  a  sufficient  objection  to  the  competency  of  a 
witness,  that  he  believed  neither  the  Old  nor  the  New 
Testament.  (6)  Lord  Hale  however  was  of  a  different 
opinion,  and  strongly  points  out  the  unreasonableness 
of  excluding  indiscriminately  all  Heathens  from  giving 
evidence,  as  well  as  the  inconsistency  of  compelling 
them  to  swear  in  a  form,   which  they  may  possibly  not 

*  *  _       • 

(1)  Rusten'a  case,  1  Leacb,  Cr.  C.  40.    GiN>.  Ev  12&. 
4S>.'               *  (4)  4  Co.  Lit.  6.  b. 

(2)  Whiter  caw,  Letch,  Cr.  C.  482.        (b)  2  ln«t.  506.    3  lust  165.    1  Alt. 
1  Atk.  19  48.  43.     WiUe«,*4l. 

(3)  BuU.  N.  P.  292.     1  At*.  40.  45.         (6)  Haw*.  P.  C.  b.  2.  c.  -16.  s.  148. 
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misfioaof  a  flaveby  an  iofant,  although  voidable,  remlrrs  the  slave,  until  revo- 
■catioa,  a  competent  witness  for  bis  former  master:  the  i>ower  of  the  infant  to  re- 
voke the  gift,  oo  earning  of  age.  being  an  objecllou  to  his  credit  only.    Ho^.r.%* 
£*'rs.  w  Btrrjf,  10  Johu.  ifcji.  132. 
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consider  binding.    "It  were  a  very  hard  case,  he  says, 
if  a  murder,  committed  here  in  presence  only,  of  a  Turk 
or  a  Jew,  should  be  dispunishable,  because  such  an  oath 
should  not  be  taken,  which*  the  witness  holds  bidding, 
and  cannot  swear  otherwise,  and  possibly  might  think 
himself  under  no  obligation,  if  sworn  according  to  the 
usual  style  of  the  ceurts  of  England."  (5)    All  doubts 
upon  this  subject,  however,  are*  now  removed.    In  the 
case  of  Omichund  and  Barker,  ("which  came  before  Lord 
Chancellor  Hardwieke,  assisted  by  Lee  C.  J.,  Willes  C. 
#  1ft       J,,  and  Parker  G.  B.*J   it  was  solemnly  decided,  that 
the  depositions  of  witnesses  professing  the  Gentoo  reli- 
*      gion,  who  had  been  sworn  according  to  the  ceremonies 
of  their  religion  under  a  commission  out  of  Chancery, 
ought  to  be  admitted  in  evidence.  (2)    And  it  may  now 
be  considered  as  an  established  rule,  that  infidofp  of  ^ny 
other  country,  who  believe  in  a  God,  the  avenger  of  false- 
hood, ought  to  be  received  here  as  witnesses:  but  infi- 
dels, wh»  believe  not  that  there  is  a  God  or  a  future 
state;  of  rewards  and  punishments,  (a)  cannot  be  admit- 

(1)  2  Hale  P.  C.  279.  1  WUi.  S4.  S.  C.    Will*,  53S.  5.  C. 

(2)  Omicfauad  and  Barker,  1  Atk.  21. 


(a)  J t  has-  been  decided  in  the  Supreme  Court  o!  Connecticut,  that  every  peno* 4 
who  does  not  believe  in  the  obligation  of  an  oath,  aod  a  futo re  state  of  reward* 
and  punishments,  or  any  accountability  after  death  for  his  conduct,  is  by  law  ex- 
cluded from  being  a  witness ;  for  to  such  a  person  the  Jaw  presumes  no  credit  it  to 
be  gives.    Testimony  ii  not  to  be  received  from  any  person  in  a  court  of  justice, 
bat  under  the  sanction  of  an  oath.    It  would  therefore  be  idle  to  administer  an 
oath  to  a  man  who  disregards  its  obligation.    And  every  parson  who  believes  in 
the  obligation  of  an  oath,  whatever  may  be  his  religious  creed,  whether  Cbjsjsssma, 
Mahommedwt,  of  Pagan,  or  whether  he  disbelieves  them  all,  is  an  admissible 
witness ;  and  may  testify  in  a  eeort  of  justice,  being  sworn  according  Jo  that  form 
of  oath,  which,  accordinfc  to  his  creed,  he  holds  to  be  obligatory.    Curbm  r. 
Ansng,  4  Xfey  51.  S.  C/  Sw^'s  Ev.  4S.  lathe  case  cited,  it  was  made  a  question, 
whether  the  incompetency  of  the  witness  eoold  be  proved  from  his  declaration* 
oat  of  court,  concerning  bis  opinions  and  principles : — the  question  was  decided  in 
the  ssftrasative  j  and  it  was  also  decided^  that  the  witness  could  not  be  admitted 
to  deny  or  explain  in  court,  the  declarations  imputed  to  bim,  as  it  would  be  incon- 
gruous to  admit  a  man  to  his  oath  for  the  puiyose  of  learning  from  him  whether  be 
had  the  necessary  qualifications,  to  be  sworn.    Upon  this  case,  Judge  Swift*  io  his 
L*n>tf  Evidence^  makes  the  following  remarks :— If  a  case  can  br  supposed,  where 
a  man  has  such  a  sense  of  the  moral  obligation  to  speak  the  truth,  at  aB  time* 
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ted  in  any  case.  (1)  It  follows,  that,  for  the  purpose  of 
trying  the  competency  of  a  witness  the  proper  question 
is,  not  as  to  his  particular  opinions,  as,  whether  he  be* 
Iiere»  in  Jesus  Christ,  but  whether  he  believes  in  tha 
existence  of  a  God  and  a  future  state.  •  In  a  case  before  P*J 
Mr.  Justice  Buller,  where  a  witness,  who  had  been 
sworn  on  the  gospels,  was  asked,  whether  he  believed 
in  the  gosQeh  on  which  be  had  been  sworn,  the  question 
was  objected  to,  and  it  is  said  to  have  been  overruled  by 
the  court  (2)  This  question  appears  to  have  been  put 
after  the  swearing  in  chief,  though  before  the  ei  ami  na- 
tion o(  the  witness*    If  it  had  been  asked  before  the  wit* 

(  0  Wilier  54ft.     1  A  tic.  45.     Fa  chi    Leach,  Cr.  C.  CU. 
ua  v  Saline,  Btm,  1104.  Morgan's  ease-       (?)  It.  v.  Taffer,  ^Peake  If .  P.  C.  1  f. 


tbafhe  will,  from  a  regard  to  it,  acknowledge  that  he  disbelieves  the  religious  ob- 
I  igatiou  of  an  oalb,  he  would,  ny  that  circumstance,  be  entitled  to  credit  and 
the  conteqoemoe  of  torn  mode  of  inquiry  would  be,  where  it  had  any  effect,  that 
the  most  unprincipled  men,  who  ought  not  to  he  credited,  would  a/sver  be  exclud* 
cd  by  it  r  and  that  oooe  but  those  would  be  excluded  who  had  tuch  a  high  sense  of 
tile  sfcoral  obligation  to  speak  the  truth,  that  they  might  safely  be  relied  oo.  But 
to  this  mode  of  drawing  out  the  private  opinion  of  nee,  there  are  other  very  se- 
rious objections.  A  man*!  opinions  are  matten  between  himielf  and  his  God,  so 
long  ai  he  does  not  disclose  them,  audit  it  wholly  inconsistent  with  the  rights  of 
conscience,  to  compel  bin  to  do  it  It  it  a  first  principle  that  no  man  it  bouod 
to  testify  facts  that  criminate  bin^.or  that  tend  to  disgrace,  degrade,  or  disparage 
him.  If  to  any  that  a  witness  does  not  believe  in  the  existence  of  a  God,  and  the 
obligation  of  an  oath  does  not  criminate  him.  it  will  certainly  be  acknowledged 
that  it  tends  deeply  to  bis  disgrace,  degradation,  and  disparagement :  he  would 
therefore  be  under  aa  irresistible  temptation  to  answer  tudujuestMot  iD  a  manner 
favourable  to  his  character.  Such  answers  would  be  deemed  no  evidence  in  itself 
of  the  troth  of  the  met ;  and  it  would  be  unreasonable  to  expose  a  man  to  men  -a 
temptation  to  prevarication.  It  ia  true  in.  England,  iu  modern  timet,  there  havr 
been  a  few  instances,  where  inquiries  of  this  tort  have  been  made  of  witnesses ; 
but  a  practice  to  directly  repugnant  to  principle,  ought  not  to  be  deemed  a  prece- 
dent here .  Sw^Pi  Ev.  40,  40. —Mr.  Christian,  in  a  note  on  3  Btocfr.  Cent.  389, 
observes,  that  he  has  known  a  witness  rejected  and  bused  out  of  court,  who  de- 
clared that  be  doubted  of  the  existence  of  a  God,  and  a  future  state ;  but  be  adds, 
41  I  have  since  beard  a  learned  judge  declare  at  nisi  priue,  that  the  jodges  had  re- 
solved not  to  permit  adult  witnesses  tobe  interrogated  respecting  their  belief  of 
the  Deity,  and  of  a  future  state.  It  is  probably  more  conducive  to  the  course  of 
justice  that  tliis  should  be  presumed  till  the  contrary  is  proved.  And  the  most 
leUtJMos  witness  may  be  scandalized  by  the  imputation,  which  the  very  question 
conveys.0  In  Massachusetts  it  has  beeo  cmei^ed  that  the  disbelief  of  a  future 
state  of  existence  goes  only  to  the  credibility  of  a  witness,  vide  Ilanscomb  vi, 
Buoscomb,  13  Mam:  Hep.  184. 
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ness  was  sworn,  it  seems  that  it  would  have  been  regu~ 
far;  foHf  be  had  not  believed  in  the  gospels,  how  could 

*  he  have  been  effectually  'sworn  upon  them?  The  admin- 
istration of  an  oath  in  such  a  case  would  be  entirely  nu» 
gatory ;  and  evidence  would  be  given  without  any  reli- 
gious sanction,  on  the  bare  assertion  of  a  witness.  If 
the  law  requires  an  oath,  and  a  witness*  believes  not  in 
any  form  of  religion,  the  consequence  must  necessarily 
be,  that  he  cannot  be  sworn.  (1) 

It  hatf  been  frequently  laid  down,  that  persons  excotn* 
ftruuicated  are  not  competent  witnesses,  because  it  is  sup* 
posed,  that  those  who  have  been  excluded  from  the 

*  13       church  are  *ndl  under  the  influence  of  any  religion. 

TJie  authority,  -generally  referred  to  in  support  of  this 
rule,  is  a  dictum  of  Lord  Coke,  C.  J.  in  the  case  of  (Jie 
Attorney  General  v., Griffith,  (2)  concerning  the  oath  pf 
allegiance  required  of  Popish  recusants.  -He  is  there 
reported  to  have  saidj — "  By  the  stat.. 3  J.  1.  c.  5.  every 
recusant  convictls  to  be  excommunicated ;  and  therefore 
on  my  circuit,  F  do  not  admit  of  them  for  witnesses  be- 
tween party  and  party,  they  being  not  competent  wit- 
nesses." On  the  authority  of  this  dictum,  the  rale  ha» 
beeu  commonly  adopted  by  writers  on  the  subject  of  ev- 
idence; although  the  reason,  upon  which  it  is  supposed 
to  have  been  founded,  would  in  the  present  day  be  gen- 
erally exploded.  But  now,  by  a  late  act  of  the  legisla- 
ture this  objection  has  been  entirely  removed. .  The 
stat.  53.  G.  3.  c.  127.  s.  2.  &  s.  3,  enacts,  that  no  sentence 
of  excommunication  shall  be  pronounced  by  ecclesiastic 
[.  * ']  cal  courts  in  cases-  of  contempt  or  disobedience  to  their 
order,  and  that  persons  excommunicated  shall  in  no  case 
incur  any  civil  penalty  or  disability* 
■•  . 

With  regard  to  the  ceremony  or  form  of  administering 
an  oa\h,  that  form  ii  obviously  the  best,  which  inosK 

(l>  A  Tract  has  been  written  On  this    Ireland., 
fmhfcctby  Mr.  Baron  Smith,  one  of  the    (2)  2  BuUtr.  155.. 
Barecti  of  the  Court  of  Exchequer  in 
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clearly  conveys  the  meaning  of  the  oath,  and  most  for- 
cibly impresses  its  obligation.    'And  since  this  is  not  an 
essential  part  of  the  oath,  but  entirely  of  human  institu- 
tion, and  had  varied  in  different  times  and  countries, 
though  the  substance  of  the  oath  ntust  be  the  same  in  all, 
it  Is  obviously  necessary  to  allow  men  to  swear  accord* 
in£  to  the  peculiar  ceremony  of  their  religion,  that  is, 
in  the   manner  which  they  consider  most  binding  on 
their  conscience.    w  Possibly,"  says  Lord  Hale,  "  they 
may  not  think  themselves  under  any  obligation,  if  sworn 
according  to  the  usual  dtyle  in  the  coutts  of -Eng- 
land/'(1)    Jews  have  therefore    been  sworn  in  our 
courts  from  the  earliest  times  on  the  Pentateuch  (2)  ;  and 
no  distinction  appears  ever  to  have  been  taken  between 
their  swearing  in  a  civil  or  in  a  criminal  case.  ♦   In  an 
old  cis%  *where  a'witness  refused  to  be  sworn  in  the     #  20 
usual  form,  by  laying  his  right  hand  on  the  book  and 
kissing  it  afterwards,  Glin,  C.  J.  ruled,  that  he  might  be 
sworn,  by  having  the  book  laid  open  before  him  and 
holding  up  his  right  hand. (3)     "  In  my  opinion,"  said 
the  Chief  Justice,  "  he  has  taken  as  strong  an  oath  as  any 
other  witness."    So  on  the  trial  of  some  of  the  rebels  at 
Carlisle  in  the  year  1745,  a  witness  being  sworn  in  the 
same  manner  by  holding  up  his  hand,  the  point  was  re- 
ferred to  the  jadges  for  their  opinion,  and  they  all  agreed 
in  thinking  the  witness  legally  sworn. (4)     Mahometans 
may  bfc  sworn  on  the  Koran(5) ;  and  Gentoos,  and  upon 
the  same  principle  all  persons,  according  to  the  ceremo- 
nies of  their  religion. (6)     Whatever'  be  the  form,  the 
meaning  of  the  oath  is  the  same.     It  is  calling  upon  God 
to  witness* what  we  say,  and  invoking  his  vengeance,  if 
what  we  say  be  false,  (a) 

(1)  2  H  P.  C.  279.  I  AtV.  42.  48.         Pea*e  N.  P.  C  32:  S.  P.  • 

(2)  ft    Atk.    40.   42.     Wiiles,   £43.        (*)  Morgans -ca»e,  1  Leach  Cr.  C. 
Cow  p.  389.  64.  by  Gold,  J.  delivering  the  opinion 

^3")  Outton  v.  Colt,  'Z  Sid.  6.  of  all  the  judge?    Cowp  300.    Fachina 

(4)  By  Gold,  J    br\  M ildrooe'i  caie,    ▼  Sabine,2  Stra.  I  i9J. 
I  Leach,  Cr.  C   459.     Mee  v  Reed,        (t>)  Oraiotiund  and  Barirer,  I  Atk  21. 


(a)  Vide  Rtx  v.  Gilham,  1  Esp.  285.     The  ancient  mode  of  administering  oaths 
io  France  was  thai  j— the  witnef*,  Km  raytaan,  ratted  bit  right  hand,  orlf  a  priest, 
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izaj  There  appears  to  be  no  good  reason  fir  not  admitting 
the  solemn  affirmation  of  a  Qiuakor  in  all  cases,  as  well 
as  the  oath  of  a  Jew  or  Gemtoo*  or  any  other  person, 
who  thinks  himself  really  bound  by  the  mode  and  form 
in  which  he  attests.  Before  the  revolution,  Quakers, 
who  refused  to  take  a  legal  oath,  were  treated  m  obeti- 
nate  offenders*  and  subject  to  penalties.  (1)  But,  these 
-  hardships  have  been  since  removed  by  the  toleration- 
act(2),  which  first  allowed  them  to  make  a  declaration 
of  their  fidelity  to  the  state,  instead  of  taking  a*  oath  of 
allegiance,  and  exempted  them  from  all  paias  and  pen- 
aMes,  on  their  making,  if  required,  certain  other  decla- 
rations -there  prescribed.  And  now,  by  subsequent 
acts(3),  their  solemn  affirmation  in  ^courts  of  justice  is 
admitted  to  have,  the  same  effect  as  an  oath  taken  in  the 
#  2i  usual  form,  excepting  only  that  on  such  affirmation  *jthey 
are  not  permitted  to  give  evidence  in  criminal  cases- — 
This  exception  has  been  continued  in  the  several  suc- 
ceeding acts  of  the  legislature  on  this  subject ;  but  the 
propriety  of  such  a  distinction  seems  questionable,  un- 
less it  can  be  shown*  that  evidence  requires  less  sanction 
in  civil  cases  than  in  criminal,  or  that  Quakers  in  making 
their  solemn  affirmation  do  not  consider  themselves  un- 
der a  strict  religious  obligation  to  speak  the  truth.  (a> 

r 
1  * 

(1)  St.  13  C.  2  c  1. ,  (3)  St.  7  &  8  W.-a  c  34.    Si  8  G. 

(2)  St.  1  W.  &  M.  c.  18.  *.  13.  I.e.  6.    St.  22  G.  2.  c.  46.  s.  38. 


i 

planed  it  upon  his  breast,  i  The  same  form,  at  least  the  raising  the  right  hand,  has 
continued  after  the  revolution,  and  a  deposition  taken  in  France  and  sworqjjp  in 
this  maimer  was  admitted  in  evidence  by  the  Supreme  Court  of  Massachusetts. 
Vaxlv.  As'dwsoM  Mm.  R*p.  202. 

I  •  ...» 

(a)  f  n  the  state  of  New  York,  oaths  may  we  administered  to  persons  who  shall 
declare  that  they  have  coMcjentious  scruples  about  the  present  mode  of  adminis- 
tering oaths  Jn  the  following  manner:— the  person  sweariagshaU,  with  hit  or  bar 
hand  uplifted,  swear  by  the  ever  living  God,  and  shall  not  be  compelled  to  lay  the 
hand  on,  or  kiss  the  gospel ;  and  oaths  so  administered  shall  be  equally  effectual, 
and  expose  such  persons  to  the  like  pains  and  penalties  as  for  wilful  and  corrupt 
perjury,  as  oaths  administered  in  the  usual  farm.  .  Sess.  36.  c.  13.  s.  15.  1  R.  b- 
386.  And  by  the  next  section,  parsons  believing  in  the  existence  of  a  Sopreme 
U  and  a  future  state  of  rewards  and  pajushmeots,  ftho  shaU  have  come** 
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Tbe  legislature,  by  not  admitting  .the  affirmation  of 
Quakers  in  criminal  cases,  must  be  understood  to  mean, 
causes  technically  criminal.  They  may  be  received  ir> 
penal  actions ;  as,  in  an  action  for  debt  .on  the  statute 
"against  bribery  in  elections(l) :  so,  on  a  motion  for  an 
attachment  far  non-performance  of  an  award(2),  or  on 
a  motion  to  quash  an  appointment  of  o verseers(3) ;  these 
proceedings  being  of  a  civil,  not  a  criminal  nature.  But 
in  all  cases,  which  are  substantially  of  a  criminal  nature*  • 
the  affirmation  of  a  Quaker  is  inadmissible :  as,  in  an  aj>- 
peal  for  murder  (4),  though  it  is  in  form  a  cm  I  proceed- 
ing ;  mo  on  a  motion  for  an  information  for  a  misdemean- 
or^), or  on  exhibiting  articles  of  the  peace(6),  or  on  a 
motion  for  non-performance  of  an  order  of  Court. (7)  ^3] 
Where  the  application  to  the  court  is  agaimt  a  Quaker, 
his  affiliation  may  be  received  in  his  own  defence, 
though  tbe  proceeding  be  of  a  criminal  nature. (8) 

9 

1 

It  has  been  observed  by  Lord  Mansfield,  (9)  that 
Quakers  are  at  present  under  some  hardship,  in  not  be- 
ing able  to  call  other  Quakers  as  witnesses  in  their  de- 
fence, on  a  charge  of  treason  or  felony ;  since  ift  these 
cases,  witnesses  on  behalf  of  the  prisoner  are  to  be 
sworn,  before  they  can  give  evidence,  like  witnesses  for 
the  crown ;  (10)  *  and  no  exception  is  made  in  the  stat-  ™ 
ute,  in  order  to  give  a  prisoner  the  benefit  of  a  Quaker's 
testimony* 

(1)  Atchetpo  r  Everett,  Cowp.  382.  (7)  Skipp  v  Garwood,  Willes,  291 ; 

(2^  Taylor  v  Scott,  cited  Cowp.  394.  and  fee  o.  (b)  ib.  where  the  cases  on 

Powwl  v  Ward,  cited  Aodr.  200.  this  sobject  are  collected. 

(3)  ft.  v.  Turner,  2  Str.  1219.  (8)  R.  r.  Sbacklia*too,  Amir.  901. 

(4)  Castile  r.  Bain  bridge,  2  Sta  856.    a.    R  v.  Gardner,  2  Burr.  1117,  Coup. 
Cowp.  392.  383.392 

(5)  R.T.  Wyneh,2  8tr.87*.    R  ▼.  *      (9)  fcowp.391. 

•Gardner,  %  Barr.  1 1 17.  00)  8t.  7  a  8  W.  #>  M.  c  3.  s.  1.  1 

(6)  JBL  r.  Green,  1  Str.  527.  Ann.  st.  2.  c.  9.  a.  3.  4 


entious  scruples  against  taking  an  oath,  may  be  admitted  to  make  no  affirmation 
which  shall  ha  equally  valid  as  an  oath  in  the  usual  form,  and  subject  tbe  party  to 
Upe  penalties  of  wilful  and  corrupt  perjury.  The  liberty  of  nffirmng  is  strictly 
confined  by  the  laws  and  practice  of  Massachusetts  to  Quakers.  Vide  UnxUd 
Slates  r.Cbrtttfee,  %  asjUtssn,  As*.  96*.  4 
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CHAP.  IV. 

*  Of  Incompetency  from  Infamy  of  Character* 

*  A  THIRD  cause  of  incompetency  proceeds  from  the 
conviction  of  a  witness  for  certain  crimes," or  from  infa- 
toy  of  character.  In  treating  of  this  subject,  it  is  pro- 
posed to  consider,  first,  what  offences  incapacitate ;  sec* 
ondly,  how  a  witness,  convicted  of  such  offences,  may 
bo  restored  to  his  competency ;-  and,  thirdly,  to  enquire 
into  the  admissibility  of  an  accomplice  as  witness. 


Sect.  I* 

Of  the  Offences^  which  incapacitate  a  Witness. 

THERE  are  many  offences,  which  our  Jaw  consid- 
ers such  blemishes  on  .the -moral  character,  as  to  incapa- 
citate from  giving  evidence  in  courts  of  justice;  (1)  *** 
treason,  and  every  species  of  the  crimen  fal$i9(a)  such  as 
forgery,  perjury,  subornation  of  perjury,  attaint  of  false 
[-**]  verdict,  (2)  and  other  offences  of  the  same  kind,  which 
involve  the  charge  of  falsehood,  and  affect  tbe*public 
administration  of  justice.  (3)  -  The  whole  class  of  cfcen- 
ces  which  come  under  the  denomination  of  feluuy,{4) 
that  is,  all  offences  which  occasion  a  forfeiture  of  {Ads 
or  goods,  will  have  the  same  effect  in  rendering  a  wit- 
ness incompetent ;  though  it  is  obvious,  that  crimes  are 

f  I)  Oilb.  Ev.  126.    Boll.  N»P.  291.  ▼  Kearney,  2  Stra.  1148. 

(2)  Co.  Lit.  6.  6.  Hawk,  b,  2.  c.  40.  (?)   See  the  judgement  of  Sir  W. 

.     a.  101.    Com.  Dig  Teitmoigne,  A.  5.  Scott  In  the  case  of  VUle  de  Voraovie 

2H.  P.C.  277.    Forte*c.  Rep.  209.  and  othert,  May  13, 1817. 

#       Jones  v  Masco,'  2  Stra.  $33.  Walker  (4)  Co.  Lit.  6.  b.  Com.  Dig.  ubiiop. 


(a)  Cathnaar.  Loker,2Ma*.  Rep  108. 
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not  al trays  punished  by  the  legislature  in  proportion  to 
their  guilt,  and  there  may  be  more  depravity  in  frauds, 
which  are  not  punishable,  than  in  some  kinds  of  felony. 
By  the  -common  law,  a  person  convicted  qf  petty  larce- 
'iiy  was  not  a  competent  witness,  as  the  offence  was  felo- 
ny no  *less  than  grand  larceny ;  (1)  but  now  by  stat.  31  *  23 
6.  3.  c.  35.  it  is  enacted,  that  no  person  shall  be  incompe- 
tent by  reason  of  a  conviction  fdr  petty  larceny*  Some 
other  offences  also  make  a  witness  incompetent  after 
convicticjn  and  judgment ;  as  praemunire,  barretry,  (8) 
or  bribing  a  witness  to  absent  himself  and  not  give  evi- 
dence. (3)  And  a  witness  is  disqualified  by  attaint  of 
conspiracy  at  the  suit  of  the  king,  (4)  that  is,  of  a  con* 
spiracy  to  accuse  another  penson  of  a  capital  offence ^(5) 
for  then  he  is  to  have  the  villainous  judgment,  and  lose 
the  freedom  of  the  law.  It  is  otherwise,  says  Lord  Hale, 
where  he  is  attainted  of  a  conspiracy  at  the  suit  of  the 
party >(<>)  and  in  a  late  casein  the  Admiralty  court, 
which  underwent  much  discussion,  Sir  W.  Scott  deter- 
mined on  great  consideration,  that  a  conviction  for  a 
conspiracy  to  comraii  a  fraud  would  not  render  an  affi- 
davit of  the  convict  inadmissible.  (J)  So,  it  should  seem, 
a  person*  who  Had  been  convicted  of  winning  by  fraud 
or  ill  practice  in  certain  games,  would  not  be  a  compe- 
tent witness,  since  the  stat.  9  Ann.  c.  14.  s.  5.  not  only 
inflicts  a  penalty,  but  also  enacts,  that  he  shall  be  deem- 
ed infamqu3 ;  and  one  of  the  legal  consequences  of  infa-  1-^1 
my  kfScompetmcy  to  give  evidence  in  a  court  of  jus- 
tice^S)  As  convicts  in  such  offences  cannot  be  witnesses, 
thcjgteannot  make  affidavits  to  support  a  charge  against 
others,  but,  to  exculpate  or  defend  themselves^  their  afl£« 

(1)  I   H    P.  C.  277.    Pendock/v  (4)  Co.  Lit.  6.  ft.  2  H.  P.  C.  277. 

Maekinder,  WHles,   867;    where*the  Hawk.  P.  C.  b.  I.  c.  71  s.  9.     Con.                  * 

aattitrtties  on  this  point  are  collected.  Dig.  ab.Tipisiip. 

(i)  R.  v,  Pord,  2  Salk  690     Bull.  (5)  2  B.  P.  C.  277      Hawk.  ib. 

N.  P.  2*12.    See  Com    Dig.  tit  Test-  (6)  2  H.  P.  C.  277.    SaWHe  v  Bo-      ' 

soigne,  A.  5  bert«,  Carth.  416.  Hawk,  ubi.  nap. 

(3)  Adjudged  in  Clancty'g  caie*  by  ^7)  In  theeaie  of  ViHe  de  Vartorie 

1WP* ;  Holt.  C.  J.  doubting  at  fir#t.  and  others,  Mat  13,  1817. 

FoTteic  Rep.  208.  (6)  Co.  Lit  6.  b.    Fortes*.  209. 

5  * 
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davits  Jiave  been  allowed  ;(1)  and  upon  the  same  prin- 
ciple the  affirmation  of  Quakers  are  admitted  in  their 
own  defence  on  a  criminal  charge.  Outlawry  in  a  per- 
sonal action  is  no  ground  of  exception.  (2)  But  judg- 
ment of  outlawry  for  treason  or  felony,  appearing  on  re- 
cord by  the  sheriff's  return  of  the  exigent,  has  the  same 
effect  as  judgment  after  a  verdict  or  confession  i(2)  it 
follows,  therefore,  that  such  an  outlaw  oannot  be  a  com- 
petent witneas.f4) 

Some  kinds  of  punishment  were  formerly  thought  to 
be  marks  of  infamy,  and  therefore  witnesses  were  fre- 
quently rejected  after  standing  in  the  pillory,  or  after 
branding^  these  being  the  usual  punishments  for  the 
*  24  cri?nen  falrim(b)  *  But  the  distinction  is  obvious,  and 
now  clearly  settled ;  it  is  not  the  punishment, , but  the 
nature  of  the  offence,  that  causes  infamy.  (•)  Thus,  it  is 
no  objection  against  the  competency  of  a  witness,  that  he 
has,  been  in  the  pillory  for  a  libel  on  the  government,  or 
for  a  trespass,  or  a  riot  :(7)  he  is  not  incompetent,  unless 
he  has  suffered  for  the  crimen  falsi,  as,  for  perjury,  &c. 
in  which  case,  it  is  the  crime,  not  the  punishment,  that 
incapacitates.  And,  on  the  other  hand,  after  judgment 
for  the  latter  kind  of  offence,  he  is  not  competent,  though 
the  punishment  may  have  been  only  a  fine.  (8)  It  is  not 
the  punishment,  but  the  crime,  that  affects  the  compe- 
tency of  a  witness.  ^  ** 

The  rule  most  commonly  laid  down  is,  that  a'llpvic- 
tion  makes  the  witness  incompetent :'  but  it  is  nqi|»  be 

.* 

(1)  Davis  and  Carter'!  cate,  2Salk.    209.    Priddle'i  cace,  S  Leach  Cr.  C. 
461.     Charletworth**  case,  cited  by  the    496.  r 

-4      '                           Court  in  Walker  v.  Kearney,  2  Str.  (?)  Chater  v  Hawkins,  3  Ley.  426. 

1148.  <tan.  Dig.  Testm.   A.  5.    Gilh.    Ev. 

(2)  Co.  Lit  6.  b.    Com.  Dig.  Testm.  ift   Fort  etc.  Rep.  299.    In  uich  cases, 
A.  $.  Hawk.  P.  C.  b.  I.  c.  72.  •.  107.  punihment  by  the  pillory  is  now  abol- 

(3)  3  Inst.  212.  Hawk.  P.  #.  b.  2.  c.  ished.    See  st.  66  O.  3.  c.  138     But  lliis 
48.  •.  22.  statute  does  not  make  any  alteration  in 

(4)  Caller's  case.  Sir  T.  Raym.  369.    the  punishment  of  perjury,  or  of  subor- 
(A)  2  H.  P.  C.  277.  Co.  Ut.  6.  6.         nation  of  perjury. 

(6)  Gilb.  Ev.  127.  Bull.  N.  P.  292.        (8)  R.  r.  Ford,  2  Salk.  690     Bull. 

R.  v.  Davis,  5  Mod.  75.    R.  v.  Ford,  2  N.  P.  292.    Crosby'i  case.  10  Su  Tr. 

Salt  f90.    Pendock  ▼  Mnekinder,  2  42*Appx.  * 

Will.  18.    Willei,  666.  S.  C.  Portesc.      ^ 
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understood,  that  conviction  alone  incapacitates ;  for,  on 
a  motion  in  arrest  of  judgment,  it  may  possibly  have 
been  quashed.(l)  The  judgment,  therefore,  as  well 
as  the  conviction,  must  be  proved,  and  can  only  be 
proved  by  the  record  or  by  a  copy  of  the  record. (2  j  (ti) 
Even  an  admission  by  the  witness  himself,  of  his  being 
in  prison  under  judgnfent  for  grand  Jarceny,(3J  or  of  his 
having  been  guilty  of  perjury  on  another  occasion, (4) 
will  not  make  him  incompetent,  however  it  may  affect 
his  credit. 


Competency, 


A  person  convicted  of  felony  being  thus  disabled  from 
giving  evidence,  it  remains  to  be  considered  by  what  how  restored. 
means  the  disability  mtfy  be  removed.  In  ancient  times, 
this  was  effected  in  many  cases  by  a  proceeding  then  in 
use,  called  purgation,(5)  by  which  all  persons,  entitled 
to  the  benefit  *of  clergy,  were  allowed  to  clear  them*  *  25 
selves  before  the  ordinary,  even  after  a  conviction  in  the 
temporal  courts.  If  on  this  canonical  trial  the  party 
failed,  which  seldom  happened,  he  was  sentenced  to  re- 
main in  the  ordinary's  prison ;  and,  on  the  other  hand, 
upon  his  acquittal,  be  was  pronounced  innocent,  absolv- 
ed from  infamy,  and  discharged  from  the  punishment,  in- 
capacity, and  discredit  Incident  to  the  felony.  Thus, 
formerly,  allowance  of  the  privilege  of  clergy,  followed 
by  purgatioti,  would  restore  the  competency  of  a  wit- 
ness. .  But  it  was  afterwards  found  necessary  to  abolish 
this  ibode  of  trial  by  purgation ;  and  therefore  the  stat. 
18  BUav  c.  7.  s.  3.  enacted,  that  persons,  admitted  to  the 
berij^t  of  clergy,  should  ho  longer  be  delivered  to  the 
ordinary  for  purgation ;  but  "after  the  clergy  allowed 
and  burning  in  the  band,  should  forthwith  be  enlarged 

p 

(1)  Lee  ▼  Gaasel,  Cowp.  8.  Oilb.  78.         * 
tv.  129.  Cow.  Dig*  tit.  Tegtio.  A.  5.  (4)  R  ▼.  Teale,  11  Bast.  309. 
Suttoo  v  BUfiop,  4  Bur*.  £283.  (6)  Tretijr,  C.  J.  in  Lord  Warwick'* 

(2)  Com.  Dig.  lb.    8  Ea*t,  79.  cast,  5  St.  Tr.  172.  Hob.  288.  Keiyntf, 

(3)  R  v.  Cartel  Careioion,  8  East,  37. 


(a)  Vide  HUti  rColvin,  14  Johns.  Rep.  182. 
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and  delivered  out  of  prison."  In  the  construction  of 
this  statute,  the  judges  held*  that,  as  the  old  mode  of  pur- 
gation was  thus  taken  away,  the  burning  in  the  band  should 
be  considered,  as  having  the  same  effect  in  clearing  a*  ay 
the  disabilities  of  conviction. (1)  "  It  was  never  the  in- 
tent of  the  statute,  said  -  Lo  rd  Chief  Justice  Treby  in 
Lord  Warwick's  case,  merely  to  set  at  large  and  leave 
him  a  convict-felon;  but  when  it  said  'delivered/  it 
meant  delivered  free  from  all  incident  and  further  pen* 
allies,  as  if  delivered  upon  purgation." (2)  Hence  the 
burning  in  the  hand  is  considered  in  the  nature  of  a  s tat- 
•    ute-pardon.(3) 

In  cases  where*  instead  of  this  burning  in  the  hand, 
some  other  punishment  has  been  substituted  by  act  of 
parliament,  (as  transportation  by  st.  4  G.  i.  c.  u.  (4)  or 
a  fine  or  whipping  by  st.  19  G.  3*  c.  74.  s.  3.)  felons, 
within  the  benefit  of  clergy,  are  made  competent  after 
suffering  such  substituted  punishment ;  these  statutes  ex- 
pressly providing,  that  it  shall  operate  as  a  pardon,  and 
*  26  completely  remove  all  incapacities.  Peers  *of  parlia- 
ment,^) and  all  clergymen,  are  entitled  to  benefit  of 
clergy,  and  are  therefore  competent  witnesses,  without 
burning  yi  the  hand,  and  consequently  without  any  pun- 
ishment in  its  stead,  {a) 

(1)  Heitoo'f  case,  cited  in  Foxley's    be  shall  be  transported  for  the  space  of 
•                ease,  5  Rep.  110.  Searle  v.  Williams,    feven  years;  and  on  the  cos/wction  of 

Bob.  Rep.  202.    Celier's  case,  Sir  T.  an  offender  for  a  crime,  for  wjwch   be 

Raym.  399     Lord  CeaUemaia's  case,  would  be  excluded  from  the  benefit  of 

lb.  380.    Kelyng,  47.  clergy,  but  to  whom  mercy  is  ettended 

(2)  Ld.  Warwick's  case,  5  St.  Tr.  on  condition  of  transportation  foe 
172.  Court  may  allow  him-  the  benevi  of  a 

(3)  Hob.  2B2.    Bull.  N.  P.  292.  pardon  under  the  great  seal.     And,  by 

(4)  This  statute  enacts,  that  on  the  the  second  clause  of  the  same  act,  where 
eonvfction  of  any  person  for  grand  or  any  such  offenders  shall  be  transported, 
petit  larceoy,  where  the  convict  is  en-  nod  shall  bare  served  their  respective 
titled  to  benefit  of  clergy,  and  liable  terms,  according  to  the  order  of  anv 
only  to  the  penalties  of  burning  in  the  su^' Court,  such  services  shall  to  all 
band  or  whipping,  the  Cou/t  before  intents  and  purposes  have  the  effect  of  a 
whom  tbeperton  is  convicted,  instead  pardon,  as  for  the  crime  for  which  they 
of  ordering  the  offender  to  be  burnt  in  were  so  transported 

the  hand  or  whipped,  may  direct,  that       (5)  St.  1  Ed.  6.  c.  12.  t.  4. 


(•)  Benefit  of  Clergy  is  abolished  in  the  state  of  New- York,  ten.  36.  c  8. 4  1 
RL.49* 


ir 
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It  appears  to  be  established  by  several  cases,  that 
proof  of  the  record,  whereby  clergy  is  granted,  without 
further  proof  of  the  burning  in  the  hand,  is  not  suffi- 
cient:^) for  the,  words  of  the  statute  are,  that  he  shall 
be-  "  delivered  after  clergy  allowed  and  burning  in  the      [28] 
hand."     This,  therefore,  is  necessary  to  be  proved,  ex- 
cept in  those  cases  where  the  benefit  of  clergy  may  be 
allowed  without  branding,  as  to  a  clerk  in  holy  orders 
or  peer  of  parliament,  t>r  where  the  branding  is  excused 
by  pardon,  or  changed  for  another  punishment  (as  a 
fine,)  and  then  it  must  be  shown,  that  the  witness  has  suf* 
fered  such  substituted  punishment  instead  of  the  other. (2) 
In  Lord  Warwick's  case,  above  cited,  one  who  had 
been  convicted  of  manslaughter  and  allowed  his  cler- 
gy, but  not  burnt  in  the  hand,  was  called  as  witness 
for  the  prisoner ;  and,  on  an  objection  to  his  competen- 
cy, the  lords  referred  it  to   the   judges  present,  who 
thought  he  was  not  a  competent  witness,  as  the  statute 
had  made  the  burning  in#the  hand  a  condition,  precedent 
to  the  discharge.  (3) 

As  the  privilege  of  clergy,  at  common  law,  extended 
only  to  capital  felonies,  and  not  to  petty  larcenies  or 
misdemeanors,  persons  convicted  of  petty  larceny  could 
not  be  discharged  under  stat.  18  Eliz.  c.  7.  s.  3.  which 
relates  only  to  such  as  were  allowed  their  clergy  ;  nor 
were  they  included  in  stat.  J 9  G.  3.  c.  74.  s»  3.  which 
gives  a'discretionary  power  to  substitute  a  moderate  fine 
or  whipping  for  burning  in  the  hand  ;{4)  so  that  convicts 
in  petty  larceny,  though  they  had  suffered  the  sentence 
of  the  law,  were  still  incompetent  to  give  evidence, 
while  in  many  cases  ^convicts  in  grand  larceny  were      *    ^7 
admissible.     This  inconsistency  was  removed  by  a  stat- 
ute of  the  present  reign,  which  has  been  already  men- 
tioned. (5) 

(1)  Searle  v  Willuum,  Hob.  28&  -  (3)  ThSf  may  bow  be  changed  to  a 
Armstrong  and  Lisle,  Kel.  93.  lid.  moderate  fine,  by  »t.  19  6.  3.  «•  74.  •.  3. 
Warwick's  case,  5  St.  Tr.  166.       '  "  (4)  St.  4  *  5  H  7.  c.  13. 

(2)  Borridge'i  case,  3  P.  Wins.  485.  <5)  St  31  G.  3.  c  35.  awl  36  a  3. 
OQ.  c.  29.  Irish  sUt. 


*. 
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The  party,  who  objects  to  a  witness  as  attainted,  will 
have  to  prove  the  attainder  by  proceedings  in  the  regu- 
lar course  of  law,  and  the  opposite  party  may  produce 
other  proceedings  in  answer  to  the  objection.  If  a  con- 
viction and  judgment  are  read  on  the  one  side,  this  may 
be  answered  on  the  other  by  reading  a  reversal  of  the 
[29]  judgment  upon  a  writ  of  error.  If  the  incapacity  arises 
from  outlawry  under  a  charge  of  treason  or  felony,  it 
will  be  removed  by  proof  of  the  reversal  of  that  out- 
lawry. Or  if  the  objection  is,  that  the  witness  has  been 
attainted  by  an  act  of  parliament, -which  subjects  him  to 
all  the  penalties  of  an  attainder,  unless  he  surrenders  be- 
fore a  certain  day,  (which  is  a  kind  of  parliamentary 
outlawry,)  it  may  be  shown  that  the  witness  surrendered 
conformably  with  the  act.  Such  an  objection  and  such 
an  answer  occurred  on  the  trial  of  Lord  Lovat;(l)  and 
in  that  case  the  record  of  a  proceeding,  commenced  on 
the  part  of  the  crown,  and  defended  on  the  part  of  the 
witness  by  a  plea  of  surrender,  which  the  attorney-gen- 
.  eral  confessed  to  be  true,  was  allowed  to  be  conclusive 
proof  of  the  fact  of  his  surrender  within  the  limited 
time. 

The  most  effectual  mode  of  restoring  the  competency 
of  a  witness  is,  by  a  pardon,  either  under  the  great  seal, 
or  by  act  of  parliament.  Some^  indeed  have  thought, 
that  it  can  only  remove  the  punishment,  not  the  blemish 
of  character.(2)  But  it  is  now  settled,  that  a  pardon  of 
treason  or  felony,  even  after  conviction  or  attainder,  not 
only  takes  off  every  part  of  the  punishment,  but  also 
clears  the  party  from  the  legal  disabilities  of  infamy  and 
all  other  consequences  of  his  crime. (3)  A  pardon, 
whether  under  the  great  seal,  or  by  act  of  parliament,  is 

(1)  0  St.  Tr.  652.  665.  S2.     Rookwood's  cue,   Re|k   temp. 

(2)  LordCoke,  In  Brown  rCrashaw,  Holt  685  4  St  Tr.  682.  Crosby's 
2  Bulat.  154.  Dodderidge  J.  in  Harris  ▼  case,  Lord  Rfcym.  39.  Lord  CasUe- 
Wfcyte,  Palm.  412.  Latch.  81  ;  and  main's  case,  T.  Ray,  379.  S  H.  P.  C. 
other  dicta  cited  in  Hargrare  Jurid.  37|.  Hawk.  P.  C.  b  2.  c.  *7.  s.  48  Com. 
Arg.  2  vol.  p.  263.  Dig'Testm.  A.  5.  Reilhr't  cast.  Leaeb 

(3)  Cuddiogton  v  Wilkiw,  Hob.  67.  Cr.  C.  510. 


r.. 


Sect.  1 .]        from  Infamy  of  Character.  2f 

« 

said  to  make  the  witness  a  new  creature,  and  gives  him 
a  new  capacity  :(a)  the  crime,  indeed*  may  still  be  ob- 
jected against  him,  as  affecting  his  credit,  but  cannot  be 
urged  against  his  competency  as  a  witness*  And  a  par- 
don, by  which  the  king  remits  the  punishment  of  burning 
in  the  hand,  is. admitted  to  have  the  same  operational ) 
It  indeed  is  highly  expedient,  that  a  pardon  should  be 
allowed  to  have  this  effect,  and  that  a  discretionary  pow- 
er shold  be  vested  in  the  crown  to  remove  sueh  legal  in-  * 
capacities  :  otherwise,  a  person,  once  convicted  of  felo-  1^0  i 
ny,  would  be  stigmatlfeul  for  life,  and  treated  as  infamous 
in  courts  of  law,  though  in  the  opinion  of  mankind,  his 
character  for  truth  jjind  honesty  may  have  been  com- 
pletely redeemed. 

As  in  the  greater  offences,  so  in  those  below  felony,  as 
penury  at  common  law,  &c.  a  pardon  will  restore  com- 
petency, *  where  the  disability  is  a  consequence  of  the 
judgment.  (2)  But  where  the  disability  is  declared  by 
act  of  parliament  to  be  pfcrt  of  the  punishment,  as  in  the 
case  of  a  conviction  for  perjury,  or  subornation  of  per- 
jury on  the  stat  5  Eliz.  c.  9.  the  king's  pardon  will  not 
make  the  witness  competent. (2)  In  this  case  the  statute 
expresrfy  provides,  that  he  shall  never  be  admitted  to 
give  evidence  in  courts  of  justice,  until  the  judgment  be 
reversed.  (6)  If  the  nprdon  is  conditional,  the  perform- 
ance of  the  condition  ought  to  be  shown  (3) ;  for  on  that 
depends  all  its  efficacy.  Thus,  where  the  pardon  is  on 
condition  of  transportation  for  a  number  of  years,  the 

(1)  Rookwood'i  case,  R.  T.  Holt,  Salk.  689.  Bull.  N.  P.  297.  Hawk.  b. 
0S%.  Warwick's  case,  5  St.  Tr.  16(5.  2.  c  46.  s  112.  R.  v  Warden  of  the 
Hawk,  rrfc  b.  2.  c.  37.  a.  49.        '  Fleet,  Rep.  temp.  Holt,  133.    A  no. 

(2)  2.  H.  P.  C3J8K.V  Greepe,  2  nym.  casO  Salk.  155. 
Salk.  jU.;1  Ld.  Rayra  256.  S.  C.  R.         (3)  Ha*k.  b.  2.  c.  37.  s.  45. 
v  Ford,  2  Salk.  690.    Crosby's  ease,  2. 


(«)  Vide  Deming'i  case,  16  Johns.  Rep.  232. 


(ft)  A  conviction  for  perjury,  or  subornation  of  perjury  produces  the  lite  disa- 
bility io  the  state  of  New-York,  sen.  24.  c.  74.  t  I.  I  A.  L.  171 . 
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witness  is  not  competent  before  the  expiration  of  the 
term,  or  other  lawful  determination. (1)  To  prove  that  a 
witness  after  conviction  has  been  restored  to  his  compe- 
tency by  pardon,  the  general  rule  is,  that  it  will  be  ne- 
cessary to  produce  the  pardon  itself,  under  the  great  seal ; 
thus  a  warrant  under  the  privy  seal  or  sign  manual,  for 
the  pardon  of  burning  in  the  hand,  is  not  sufficient  for 
this  purpose,  as  it  is  not  of  itself  a  complete  irrevocable 
*  pardon,  the  warrant  being  countermandable.(2) 


Sect.  II. 

Of  the  Admissibility  of  Accomplices. 

IT  has  been  before  mentioned,  that,  unless  the  cob* 
viction  and  judgment  dre  proved,  a  witness  is  not  incom- 
petent from  infamy  of  character,  though  he  may  confess 
|31|  himself  guilty  of  an  infamous  crime.  Nor  is  it  a  suffi- 
cient objection  to  his  competency,  that  he  has  been  an 
accomplice  in  guilt  with  the  prisoners  at  the  bar.  The 
evidence  of  accomplices  has  been  at  all  times  admit- 
*  29  ted (3),  from  a  principle  of  public  ^policy  and  itom  ne- 
cessity, as  it  is  scarcely  possible  to  detect  conspiracies 
and  many  of  the  worst  crimes  witljout  their  information. 
But  though  accomplices  are  received"  as  witnesses,  their 
testimony  ought  to  be  received  by  a  jury  with  a  sober 
degree  of  jealousy  and  caution  :  for,  on  their  own  con- 
fession, they  stand  contaminated  with  guilt,  and  in  the 
hope  of  lessening  their  own  infamy  will  often  be  tempt- 
ed to  throw  as  much  guilt  as  possible  upon  the  prisoner. 
They  may  be  also  in  some  cases  entitled  to  rewatds  on 

(l)  Hawk,  b;  4.  c.  37.  i.  45.  Bar-  case,  4  St.  Tr.  594.    Root  wood's  case, 

ridge's  case ,  3  P.  Wins.  485.  4  St.  Tr.  663.   At  wood's  ca?e,  citad  by 

(  2)  Lord  Warwick's  case,  5  St.  Tr.  Grose  J.  7  T  R  609.  West  beer's  case, 
171.  Gully's  case,  Leach  Cr.  C.  116.  Leach  Cr.  C.  14  And  see  on  thi?  sub- 
See  R.  v  Miller,  2  Blac.  Rep.  197.  ject  the  report  or  the  proceedings  under 

<3)  H.  P.  C.  303.    Hawk.  b.  2.  c.  a  special  commission  at  York,  in  I?  16, 

46.  s.  04.    Gilb,  Ev.  123.    Charnock's  pp.  17. 1*0. 


I,  and  ac- 

i!  oat  '•>  be. 
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it 

1         *&&{!)>  pri^tely  stealing,  to  the  value  of  five  shillings 
.  -from  shops,  ware-house*,  stable*,  and  coach-bouses(l), 
*  or  uttering  counterfeit  money  (2),  that,  if  any  such  offen- 
der, being  out  of  prison,  shall  disco ver  two  or  more  per* 
1  *       sobs,  who  have  committed  the  like  offences,  be  shall  be 

entitled*  to  pardon  for  such  crime,  on  their  conviction  : 
-  Secondly,  by  special  proclamations  hi  the  Gazette  or 
otherwise, promising  pardon  on  certain  conditions :  sutd, 
*  .  Thirdly,  by  the  modern  practice  of  admitting  accompli- 

ces to  give  evidenee  for  the  crown,  under  ah  implied 
promise  of  partjpn,  on  condition  of  their  making  a  fall 
and  lair  confession  of  the  whole  truth,  that  is,  of  all  the 
offences  about  which  they  may  be,  questioned,  and  of 
all  their  associates  in  guilt.(3)  On  a  strict  and  ample 
performance  of  this  condition,  to  the  satisfaction  of  the 
judg^presiding  at  the  trial,  they  have  an  equitable  title 
to  a  recommendation  for  the  king's  mercy.  It  is  n#t, 
however,  a  matter  of  course,  to  admit  an  offender  as 
witness  on  the  trial  of  his  accomplices,  not  even  after  be 
has  been  so  allowed  by  the  committing  magistrate ;  bat 
amotion  for  this  purpose  must  be  made  by  the  counsel 
for  the  prosecution,  apd  the  Court,  under;atl  the  circum- 
stances of  the  case,  will  either  admit  or  dhaliow  sttfdi 
evidence,  as  may  most  effectually  answer  the  puxfose  of 
,.   justice(4).  A    • 

The  general  rule  then  is,  that  a  fcerfcon  who  confe^ 
himself  girftty^  of  a  crime,  is  a  competent  witness  figainst 
•  81  his  ^partners  in  guilt,  Thus,  if  two  or  more  persona  are 
accomplice*,  one,  who  is  not  indicted/  may  be  witafcs§ 
[333  against  the  others,  though  he  may  have  a  promi9e  of<peiy 
clon  or  reward  on  condition  of  giviqg  evidence  against 
the  prisoner: (5)  so  he  may,  even  after  conviction,  if 
judgment  has  not  passed  upon  him ;  for  it  is  not  the  con- 
viction, but  the  judgment  that  creates  the  disability. 


c 


(1)  St  10  W.3>  c  23.  f.Wt.  5  Ana.    Crown  Cirt.  Com.  lail  edit  iU 

31.  9.  *.  *  \,5)  Toate'i  case, M.  17.  I  H.  P.  C. 


(*)  St  p  Oso.  2.  c  38.  ••  4.  SOS.  8,  C/Layer's  es#et  IS  St  Tr.  999. 

(3)  Roda's  cue,  Cowp.  330.  Hawk.  P.  C.  V  2.  c.  40.  ■•  1». 

(4)  Bj  BttUer  h  MaUrt.  Ait.  WSS, 

* 

/ 
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So,  on  the  trial  of  one  of  several  persons,  who  are  in- 
•  dieted  separately,  the  others,  who  have  not  been  con-- 
victed,  may  be  witnesses  in  hi»behatf.(l)  It  was  for- 
merly thought,  from  analogy  to  the  ancient  doctrine  of 
approvement,  that  an  accomplice,  separately  indicted  ' 
for  the  same  offence,  could  not  give  evidence  against 
the  others,  unless  he  had  first  pleaded  guilty  to  hi*  in- 
dictment :(2)  but  the  rule  is  now  settled  as  above  stated. 
On  the  trial  of  an  accessary,  for  a  misdemeanor  in  re-  .  J 

ceiving  stolen  goods,  under  stat.  22  G.  3.  c.  58.  the  prin- 
cipat  felon  i»  a  competent  witness ;  the  statute  enacting 
that  the  accessary  may  be  proceeded  against,  although 
the  principal  felon  has  not  been  convicted,  and  whether 
he  be*  or  be  not,  amenable  to  justice.(S)fa/  So,  the 
principal  felon  may  be  a  witness,  in  a  prosecution  oil 
stat.  4  G.  i«  c.  ii.  for  taltffcg  a  reward  to  help  to  #tolen 
goods.(4)  • 

The  evidence  of  accomplices  is  also  admitted  on  the 
trial  of  smaller  offences.  Thus,  in  an  information  under 
stat.  2  G.  2.  e.  24:  for  bribery  at  an  election,  a  pertotfi 
who  had  received  a  bribe,  was  admitted  at  witness  agaflfct 
the  defendant,  though  in  case  of  a  conviction  he  would 
have  Seen  indemnified  from  the  penalties  of  the  act.  (5) 
In  an  action  of  trespass,  a  co  trespasser,  who  is  not  sued,  * 
maybe  *  witness  against  the  defendant,  though  left  out  of  *  gg 
the  declaration  for  that  purpose, (6)  and  although  satisfac- 
tion from  one  is  a  discharge  for  all  the  rest*(6) ,  A  person,  *     ' 

m 

(I)  Case  of  Diloiore  and  others,  2  H  tram'*  case,  2  East  P.  C.  782." 

P.  C  279.     I  H.  P.  C.  305.     Gunston  f  4)  W  ild's  ease,  2  East  P.  0.  782. 

£*  (form,  %  Roll.  Ab.  6»5.  pi.  3.  *  ($)  Bmh  v  Rawling,  Say,  289.  cited 

Hawk.  b.  2-  c  46.  i.  99.  Gilb.  BV.  118.  by  Lord  MamSeld,  Cowp  199.  Snead  r 

Bath  v  Montague,  cited  Fortesc.  Rep.  Robinson,  Willes,  423.  and  a.  (c)   ib 

2*7.    -                                         .  425. 

<2>  Sir  P.  Crabr'Acace,  1  H.  P.  C.  (6)   Bull.  N.  P.  2S6.     Luttrell    r 

308.  ReyneU   I   Mod.    283.     Chapman  ▼ 

(3)  Haslaia's  ease,  t  Leach  Or.  C.  Graves  and  othen,  2  Campb.  N.  P.  C. 

487,    Price'*  case,  ib.  468.  n.  (I)  Pa-  331.  n..                                 * 

tJ 

(•)  There  u  a  similar  statute  in  the  state  of  KetjfTorlr,  lets,  36.  c.  8.  g.  C  1 . 
&L49&    Tnabwii  tbasameio  Vermont,  Statd r.S.JL  2  TyUr,  24%V 

{b)  So,  it  has  been  held,  that  where  separate  action!  have  been  brought  against 
joint  trespassers,  one  of  them  is  a  competent  witness  in  the  action  against  the  oth* 


4  \ 
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wbo  has  set  his  name  as  subscribing  witness  to  a  deed  or 
"will,  is  admissible  to  impeach  the  execution  of  the  in- 
8lruruent,(l)(£)  although  his  evidence  is  to  be  received 
yvilh  all  the  jealousy  necessarily  attaching  to  a  witness, 
who,  upon  his  oath,  asserts  to  be  false,  what  he  has  by 
his  solemn  act  attested  as  true.(^) 

Since  accomplices  are  competent  witnesses,  it  neces- 
sarily follows,  that,  if  their  evidence  is  believed  by  a 
jury,  a  prisoner  may  be  legally  convicted  upon  it,  though 
it  be  unsupported  by  other  proof.(3)  But  their  testimo- 
ny alone  is  seldom  of  sufficient  weight  with  a  jury  to 
convict  the  offenders;  the  temptation  to  commit  perju- 
ry being  so  great,  where  the  witness  by  accusing  ano- 
ther may  escape  bimself.(4)  The  practice,  therefore, 
is  to  advise  the  jury  to  regard  the  evidence  of  an  accom- 
plice, only  so  far  a  .  he  may  be  confirmed,  in  some  part 
of  his  testimony,  by  unimpeachable  testimony.  It  is  not 
necessary,  that  he  should  be  confirmed  in  every  circum- 
stance, which  lie  details  in  evidence:  for  there  would 
be  no  occasion  to  use  him  at  all  as  a  witness,  if  his  nar- 
raftve  could  be  completely  proved  by  other  evidence 

(1)  Lowe  r  Jolifle,  1  Blac.  Rep.  3G5.  Elleohorou^h  C.  J.  in  R.  v  Jones,  2 
7  T.  R.  604.  611.  6  EaM,  Ifl5.  Catapb.  133.  S.  P  7  T.  R-  609. 

(2)  !  Ves.  ic  Beam.  103.  (4)  By  Ld.  Mansfield  C.  J.  Cowp> 

(3)  Atwood's  case.  2  Leach  Cr.  C.  336. 
521.    Durham's  case,  lb.  538.    By  Ld. 


er;  the  objection  goes  only  to  his  credibility.  Johnson  v.  Bourn,  1  Wash.  187. 
A  particeps  fraudis  is  a  competent  witness  either  to  prove  or  disprove  the  fraud, 
as  the  grantor  ia  a  deed,  to  iboir  that  it  was  fraudulent.  Jackson  d  Mcpes  ▼ 
Frost  %  Haff,  6  Johns.  Rep.  135.  Loktr  v.  Haynes,  11  Mass.  Rep.  4fl8.  or  thai 
grantee  to  show  that  the  grant  was  without  consideration,  and  so  fraudulent  as  to 
creditors.  Hill  v.  Payson  et  aL  3  Mau.  Rep.  559.  Crofl  vs.  Arthur  and  others, 
3  Dtsatu  Eq.  Rtp.  223.  Contra,  Fonltr  v.  Norton,  2  Root  231.  And  in  an  action 
on  the  case  for  a  false  affirmation,  the  person  respecting  whom  the  affirmation  was 
made,  was  held  a  competent  witness  for  the  plaintiff  Wist  r.  Wilcox,  1  Day  22. 
Smith  v.  Harris,  2  Starkie  Rep.  47. 

(a)  Vjde  Lone  v.  JollijfaX  Black.  Rep.  365  Fez's  leesse  v.  Palmer  itaLI  JML 
214.    Game  r.  ZfaiaaJ,  2  Wash.  63.     So,  a  judge  who  has  taken  the  proof  of  a 
deed  it  a  competent  witness  to  invalidate  'snch  prooC     Jackson  d,   Wyd^ff  ▼ 
Humphrey,  1  Johns,  Rep.  408. 
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free  from  all  suspicion.  Nor  need  it  appear  from  the  . 
x?oufirnuitory  evidence,  that  be  speaks  truth  with  respect 
to  all  the  prisoners,  or  with  respect  to  the  share  which 
each  had  in  the  transaction*.  But  if  the  jury  are  satisfi- 
ed, that  he  speaks  truth  in  those  parts,  in  which  they  see 
unimpeachable  evidence  brought  to  confirm  him,  that  b 
a  ground  for  them  to  believe,  that  he  also  speaks  truly 
with  regard  to  the  other  prisoners,  as  to  whom  there  may 
be  no  confirmation.(l)  * 

The  cases  which  have  been  mentioned,  respecting  the 
evidence  of  accomplices,  and  on  the  admissibility  of 
persons  *to  prove  the  forgery  of  an  instrument,  which     *  33 
they  have  signed  as  subscribing  witnesses,  clearly  show,  \$&] 

that  a  man's  guilt  in  the  transaction  disclosed  is  not  a 
sufficient  reason  for  rejecting  his  testimony,  however  it 
may  affect  his  credibility.  In  the  case  of  Walton  v. 
Shelley, (2)  which  was  an  action  upon  a  bond  given  by 
the  defendant,  in  consideration  of  delivering  up  certain 
.  promissory  notes,  the  Court  of  King's  Bench  held  that 
the  indt>rsers  of  one  of  the  notes  ought  not  to  be  allow- 
ed to  prove  the  consideration  of  the  note  usurious,  on  a 
supposed  principle  of  public  policy,  "that  no  party,  who 
had  signed  a  paper  or  deed,  shall  ever  be  permitted  to 
give  testimony  to  invalidate  that  instrument,(a)  because 
every  man,  it  was  said,  who  is  a  party  to  an  instrument, 
gives  a  credit  to  it :  and  it  is  of  consequence  to  mankind, 
that  no  person  should  hang  out  false  colours  to  deceive  , 

them,  by  first  affixing  his  signature  to  a  paper,  and  after- 

(1)  By  Thompson  B.  in  R.  v  Swal-    50. 150. 165.  201. 
low  «Ml  others*  Trials  at  York,  Jan.        (2)  1  T.  R  296. 
ttl'3,  od  special  commission,  p.  3.  L7. 


(«)  It  has  been  held,  in  South  Carolina,  on  the  authority  of  Walton  ▼.  Shelly, 
that  the  obligee  of  a  bowl  who  had  assigned  it,  in  an  action  by  the  assignee  against 
tte  obligor*  was  not  a  competent  witness  to  prove  payment.  Canty  w.  fhmpUr 
2  Bty  98.  In  this  ease  the  witness  was  also  party  to  the  record,  hut  no  objection 
appears  to  have  been  made  on  that  ground.  But  Vide  Crqfl  r.  Arthur  and  other* 
ZDtmu'i  Eq.  Btp.  22;,  in  which  it  itheld  that  the  rules  laid  down  in  Walton  v. 
fiheily  if  ad  milted  at  all  is  to  be  confined  to  negotiable  iiutrnments. 


at 


Of  ike  4fouttb'*%  *f  Sumplices. 


*  34 


{Ch»& 


wards  by  giving  evidence  to  invalidate  it."  This  ap- 
pears to  have  beep  the  first  case  in  rapport  of  such  a 
rule.  In  the  latter  caw  of  Jordaiue  v  Lashbrookejfl) 
this  subject  was  very  fully  discussed;  and  the  Court 
there  determined,  that  in  an  action  on  a  bill  of  exchange 
against  the  acceptor,  the  payee  (who  was  aiso  indorser} 
was-*  cofltfet^nt  witness  fa*  the  defendant  to  prove, 
that  the  bill,  which  was  tutttampedi  and  purported  to 
be  drawn  at  Hamburgh)  i?*s  in  feet  drawn  hi  Louden^ 
and  therefore  void,  for  the  want  of  a  statnp«(p)  "I  find 
no  rule/9  said  Air.  Justice  Lawrence  in  delivering  his 
#>p1niou,  « lew  comprehensive  than  tbU,  that  all  persons 
ire  admissible  witnesses,  who,  have  the  use  of  their  rea? 
aon  *}nd  such  religious  beUef  as  to  feel  the  obligation  of 
an  oath,  who  have  not  been  convicted  of  any  Infamous 
crime,  and  are  not  influenced  by  interest.  Under  none 
of  these  classes  does  the  witness  in  this  case  fall.  Whe- 
ther a  defendant  shall  be  allowed  to  set  up  such  a  defence, 
is  quite  another  consideration,  *thae  whether  the  wit« 
ness  be  competent.  It  certainly  is  of  consequence  to  pre- 
vent men  from  banging  out  false  colours ;  but  t^ls  must 
be  applied  to  the  parties  in  the  cause*  .or  you  may.preju* 
dice  men  who  have  not  bung  out  such  colours/9 (c) 

(1)  T  T.  R.  oof.  Aihhont  J.  contra.    Vet.  4  Beam.  ttft. 
Set  Jmhv  Btoote,  4  Taeat  464.  I  > 


-  ■» 


~~tm> 


(a)  la  Adams  r.  Lingard  ti  aU  Peake  117,  the  question  ia  which  was'eiactly  the 
same  as  in  the  subsequent  case  or  Jordan*  r.  Lashbrooki,  Lord  Kenyoft  woo  of 
opinion,  that  tjie  indorscr  wii  aconptteat  witness  to  prove  that  a  fc&H  dakd  at 
Madeira,  was  in  fact  drawn  in  London.  Et  vide  Buckland  r.  Tankard,  5  Term 
Rep.  579,  per  Lord  Kenyon.  Rick  t.  Topping,  I  Xsp.  176.  S.  C.  PeaheU  cast  194, 
per  Lord  Kenyon,  who  denies  Che  authority  of  Walton  ▼  SbeUy .-  hut  ho  b  opposed 
by  Bulkr,  J.  in  Hart  r  M'lntosh,  I  Esp.  396,  Bent  r  Bakor,  3  Twm.  Rep.  36. 
Phdheon  r  rTHansre,  Peafe  49,  and  Adumt  v  IAngard  ti  aL  Peak*  118.  In  1 
JEsp.  177.  Lord  Kenyon  denies  that  he  ever  used  tbo  words  imputed  to  hint  io  t 
Term  Rep.  'St  vh.  that  where  a  person  hat  signed  a  negotiable  to»trajse*t»  he 
•hall not  bb  permitted  to  invalidate  K  by  his  testimony.  In  Janoov  Brook,  I 
Taunt.  464,  the  Court  of  C  B.  expressly  raeogniee  the  adorissibitMy  ofa  part/  to 
a  negotiable  instraawot  to  impeach  it 

(a)  The  rale  adopted  by  the  courts  of  New-Yotf^  Feensylvaaja,  ssjdfVfisanrho* 
setts  is,  that  a  party  ton  iwyJhMc  iwtnuaewt  k  inmspajaul  to  brert  it  to  baVe 


't  > 


Sect.  2.J        Of  Incompetency  of  Witmesi  from  bOcrcst. 


Of  the  Intompctcncy  o/  Witwuct  from  Iidtrttt. 

THE  fourth  ground  of  incompetency  it  on  account  oi 
interest.  It  isagenerjlrule,  tiiaiall  witnestet,  interest- 
ed in  the  event  of  the  can*,  are  to  be  excluded  /rwm 
giving  evidence  in  favour  of  that  party,  lo  whiclt  th.-ir 


m 


r-ijiB.H.. .  bMn  voM.  B't'nta,  v  .\\..,U..-.  J  Mru.  Cu  1ST.  ft*™.,.  •  ttiu  I- 
(Mm, 3  J.'Ui  Av  l«.  Slttlt  •  l»wA.  B  /tali  104  /ttfltuMba  v Run,  it. 
•£».     fferro.  v  *«fy,  :f  .'.I. 


Tliii 


ff'tfuwyLcm  I  £ 


ini;  v  Rrrdi  \ 

xprtDU  bli  opinion  rtreflgly  in  hroor  of 

*  »u«l.*r  liinti   i  imffitiiif   In  Urn   ,.: 

II  utMtlkti.    SuffPlEt. 

,  I  Day  (7      Kitt.  >   Ztan/brt*  A.  30T. 

'    lUrthBdKWotoihM 

Bait  •  fl«*tr,  3  T-rm  Rip  S3, aid  K. 


,    IftUUUmt,  ;'   PtWcW »  !,„*,  n  *ui  A*.  XX.     And 

.     .  fUcbdawt 

,.■...■■.■.:        ■  .        ..'...-. 

■utrt]  •   .'■  ""/lift  » 

■     mi  Indorsed  aflcr  it  kcciimc  diit. 

date  bad  been  alle ml 

ITt.     Tint 

r  indorsee,  the  nilnri* 

!     «nirsil.!  in  tnul  t« 

■  ,.!™ifdbyllie  payee*  »u;  I 

:i      W,!,^r  v  Prtntin.  It  Jf*i(.  flt?  eM.    Or,  that  an  ar 
iiliori  no'*  ubiafc  hid  hrtndflivrrri!  j<,  u  third  ptr«on  to  nr1  dn* 
rrrtrJl-x  UipIiIhi  (i.mw,     HwJXna  »  Bsi  wt,  tt)  /«A»U    « 
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interest  inclines  them*    Tbey  are  excluded  from  a  sup- 
posed wapt  of  integrity ;  and  not,  as  some  have  supposed, 
that  they  may  be  saved  from  the  temptation  to  commit 
perjury.    If  that  were  the  true  principle,  there  would  be 
some  inconsistency  in  excluding  witnesses,  who  have  an 
interest  even  to4be  smallest  amount,  atthe  same  time  that 
•a  son  is  allowed  to  give  evidence  for  the  father,  and  a 
witness  is  not  privileged  from  answering,  when  called 
to  speak  against  bis  interest.    The  temptation. to  perju- 
ry may  be  much  stronger  in  these  two  last  cases,  than  in 
the  former ;  yet  in  the  one,  the  witness  will  be  permit* 
ted,  in  the  other,  compelled  to  give  evidence.     "  Where 
a  man,"  says  Chief  Baron  Gilbert,  "  who  is  interested  in 
the  matter  in  question,  oemes  to  prove  it,  it  is,  rather  a 
ground  for  distrust  than  any  just  cause  of  belief;  for 
men  are  generally  so  short-sighted,  as  to  look  at  their 
own  private  benefit  which  is  near  to  them,  rather  than  to 
th$  good  of  the  world,  that  is  more  remote ;  therefore, 


£vt  it  hat  been  held  in  an  action  between  the  indorsee  and  maker  of  a  promiisoYy 
-note,  that  the  indorser  was  not  a  competent  witness  to  prove  usury  in  the  transfer. 
Minmng  ▼  Wheatland,  10  Matt   Rep.  MB.    The  subsequent  decisions  in  the 
state  of  New- York,  opoo  the  propriety  of  admitting  parties  to  negotiable  instru- 
ments as  witnesses*  go  so  far  as  to  establish,  that  a  party  to  a  negotiable  instru- 
ment, is  a  competent  witness  in  a  suit  on  the  note,  to  prove  any  fact  which  has 
•risen  subsequent  to  his  becoming  a  party  to  such  note,  if  be  stands  disinterested 
between  the  parties  to  the  suit     Vide  Slutting  and  Haight  v  Warm,  \b  Johns 
Jfcw.270.    /.•>  T.  Pmettv  Waters,  17  John*  Rep.  17a    Hti%v  Jfown  and 
Mckols,  IS  Johns  Rep.  70.    In  the  ease  of  Powell  v  Waters,  Ch  J.  Spencer  §wy*, 
that  the  rule  laid  down  by  Justice  Thompson  in  the  case  of  Winton  r  saidler,  that 
a  party  to  a  note  should  not  be  permitted  to  invalidate  it,  is  to  be  understood  to 
the  extent,  only  that  a  person  whose  name  appeared  on  negotiable  paper,  and  had 
thereby  contributed  to  its  circulation,  should  not  be  admitted  to  say  that  the  pi- 
per thus  sanctioned  by  his  name,  was  tainted  when  it  passed  from  his  hands.    Bet 
if  it  receives  its  taint  when  it  is  negotiated  to  the  party  plaintiff,  by  the  facts 
then  happening,  it  is  not  contrary  to  public  policy  or  morality,  nor  should  it 
come  within  the  principle  of  the  decision  in  Winton  v  Saidler.  to  bear  the  witness  to 
such  facts ;  yet  the  party  to  a  negotiable  instrument  cannot  be  admitted  as  a  wit- 
nest  to  shew  it  void,  for  usury  or  for  any  other  cause,  at  the  time  of  its  execution, 
even  altboogh  the  fact  of  usury  was  known  to  the  plaintiff  at  the  time  he  toe*  the 
note.     Skelding  if  Haight,  v  Warren,  cited  above.    And  Mann  r  Sitann  14, 
Johns  Rep.  870.    In  Connecticut  it  is  held,  that  a  party  to  a- negotiable  foetfti- 
meot,  who  is  divested  of  his  interest,  is  a  competent  witness  to  prove  it  uroriotii 
in  its  creation.    Totmtend  r  Busk  1  Cfo.  Rip.  260.  " 


Sect.  1 .] ,       Of  the  Nature  of  the  Interest.  a* 

from  the  nature  of  human  passions  and  actions,  there  is 
more  reason  to  distrust  such  a  biassed  testimony,  thafi 
to  believe  it."  Perhaps  it  may  appear  rather  doubtful, 
whether  such  an  exclusive  rule  has  answered  the  pur- 
poses for  which  it  was  intended,  and  whether  upon  the 
whole  *it  may  not  have  contributed  to'  obstruct,  rather  *  35 
than  to  promote,  the  ends  of  public  justice.  It  is  cer- 
tain, that  courts  or  justice  now  generally  aftopt  the  prin- 
ciple, that  It  is  wiser  to  'hear  the  witness,  than  at  once 
reject  him  unheard  and  untried ;  and  they  endeavour 
as  fitr  as  possible,  consistently  with  former  decisions,  to 
receive  the  testimony  of  witnesses,  leaving  it  afterwards 
to  the  jury  to  consider,  how  far  it  has  been  supported  by 
other  evidence,  or  from  its  own  character  may  be  enti- 
tled to  credit.  The  legislature  also  shows,  that  it  acts 
upon  the  same  principle,  by  having  provided  in  many  L  -I 
instances  for  the  admissibility  of  witnesses,  when  they 
must  otherwise  have  been  rejected  as  incompetent. 

*  -  * 

In  treating  of  the  incompetency  of  interested  witness- 
es, H  is  proposed  to  consider  the  subject  in  the  following 
order:—    ' 

First,  with  respect  to  the  nature  of  the  interest,  which 

*rill  disqualify ; 

» 

Secondly,  of  the  rule  on  the  subject  of  interest,  con- 
sidered with  reference  to  the  parties  in  the  suit ; 

« 

Thirdly,  of  the  same  rule  considered  with  reference  to 
tb^ husband  or  wife  of  the  party  ; 

•  •  *  • 

Fourthly,  <rf  the  effect  of  admissions  by  a  party  to. 
the  suit  or  by  his  agent,  against  the  party's  interest ; 

fifthly,  of  the  admissibility  of  the  confesMoft  of  a  pris* 
oner  against  himself ; 


•  » 
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Sixthly,  of  the  competency  of  thp  party  iiygred,  as  the 
witness  in  criminal  prosecutions ; 

Seventhly,  of  certain  exceptions  to  the  general  rule 
on  U|e  subject  of  interest ;  and 

m  3s  *  Lastly,  of  the  means  by  whiph  the  competency  of  ah 

interested  witness  may  be  restored.  * 


*■  Sect.  I. 

Of  the  Nature  of  the  Interest  which  disqualifies  a  Witness. 

IT  is  scarcely  possible  to  reconcile  the  earlier  cases 
on  this  subject  with  those  of  a  more  recent  date.  The 
old  cases, respecting  the  incompetency  of  witnesses,  wane 
generally  decided  on  very  narrow  grounds.  Evidence; 
which  ought  to  have  been  admitted,  although  received 
[3S[  wit**  caution,  iyas  at  once  excluded  without  being  heart** 
as  if  juries  were  not  to  be  trusted  with  all  the  means  of 
i  dtclding  right,  because  it  was  ^possible  their  decision 
might  be  wrong.  At  one  time  it  wis  generally  held, 
that,  if  a  witness  had  an  interest  in  the  question  put '  to 
him,  he  was  incompetent.    Thus  it  has  been  laid  -dowti 

r 

iii  some  of  the  earlier  cases,  as  a  general  rule,  that  otte 
commoner  cannot  be  a  witness  for  another  commoner  ; 
and  that  in  an  action  on  a  policy  of  insurance,  one  under* 
writer  cannot  be  a  witness  for  another.  But  a  distinction 
has  since  been  made  between  an  interest  in  the  question 
put  to  a  witness,  and  an  interest  in  the  event  of  the  suitfl) ; 
and  the  general  rule  now  established  is,  that  a  .witness 
will  not  be  disqualified  on  the  ground  of  interest,'  un- 
less he  is  interested  in  the  event  of  the  suit,  (a)    The 

(!)  IT.  R,  302.    3T.R.36.    7  T.    R.  603. 


(a)  The  tofe  in  the  tart, haa  beefrfreqneafly  fMpUed  la  tiri#  caantry.    The 
Supreme  Goprt  of  the  ttate  of  New- York  sua  op  tkefe*  on  thb  fntgeet  In  Use 


» 
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quesfiozi  then' resolv&s  itself  into  this,  whether  the  wit- 
ness, proposed  to  be  examined,  has  an  interest  in  the 
event.  In  considering  this  subject,  the  simplest  method 
will  be  to  ascertain,  in  the  first  place,  what  is  not  such 
*  an  interest  in  the  event  as  will  disqualify  a  witness  from 
giving  evidence  ;  and  then  to  enquire  what  is  such  an  in- 
terest as  will  disqualify  him.  (a) 


following  words :— "  The  rule  by  which  a  witness  is  deluded  oo  the  ground  of  in- 
terest, seems  to  bare  fluctuated,  at  different  periods,  bat  on  a  careful  examination 
of  all  tbe  authorities,  ancient  and  modern,  the  general  rait  will  be  found  to  be, 
that  if  a  witness  will  not  gain  or  lose,  by  the  event  of  the  cause,  or  if  the  verdict 
cannot  be  given  in  evidence,  for  or  against  bin,  in  another  sui  t,  the  objection  goes 
to  his  credit  only,  and  not  to  his  competency.    Generally,  therefore,  an  interest 
in  the  question  alone  will  not  disqualify  the  witness,  but  the  objection  goes  to  bis 
credit  only.     We  do  not  mean  to  say  bat  that  there  roay  be  some  technical  ex- 
captions  to  fao  rale,  bot  the  rufe  ia  in  general  application,  is  correct,  wad  is  the 
one  adopted  by  tbe  court"    Fan  Nuyi  v  Tcrhune,  2  Johns.  Cos.  88.    The  Su- 
preme Court  of  Connecticut  speak  expressly  to  the  same  effect :  u  The  common 
hw  recognkes  bat  one  description  of  interest  that  shall  exclude  a  person  from 
testifying  *  that  is  as  interest  in  the  event  of  the  wit     Merely  an  interest** 
aV  quutifn,  as  it  is  called), — his  having,  or  being  likely  to  have  a  suit,  wuicu  may 
turn  upon  tbve  same  point,  is  not,  in  legal  estimation,  an  interest.     It  is  a  bias,  af- 
fecting his  credit,  W  not  his  competency.    So  is  the  law  understood  by  the  coarU 
at  Westminster,    Precedents  to  the  contrary  which  misled  them  for  a  lime,  as 
they  have  the  courts  id  this  state,  have  been  found,  on  examination,  to  be  depar- 
tarei  from  the  law*    ft  was  never,  indeed,  admitted  in  principle,  that  bias,  with- 
out interest,  want  to  the  competency  of  a  witness,  nor  would  it  be,  without  ren* 
dering  the  rule  of  admission  too  uncertain  for  practice,  and  too  limited  for  the  in- 
vesu'gaUoD  of  tralu.    The  error  that  crept  into  practice,  was  that  of  mistaking 
bias  (or  interest    fn  this  case,  the  witness  offered  was  neither  to  gain  nor  lose  by 
the^everit  of  the  suit.    The  verdict  which  bis  testimony  might  have  affected, 
could  never  have  been  given  in  evidence  for,  or  against  him.    He  ought,  there- 
fore, to  have  been  sworn,  notwithstanding  his  supposed  bias,,af  d  bis  credit  left  to , 
tbe  jary,  with  such  observations,  as  tbe  court  might  think  proper  to  make,  to  as- 
sist toes*  in  estimating  it  correctly."    Phelps*  JVin&d,  1 Da$,  270.    See  fur- 
'  the*  as  to  the  general  rule,  that  an  interest  to  the  question  does  not  render  a  wit  • 
nen  incompetent  :~PttHngol  v  Brown,  1  Chines'  Rep.  171.  '  Baker  v  Arnold.  lh. 
27G.    7%e  People  v  Hoivdl,  4  Johns.  Rep.  302.    Stewart  v  JTia,  5  Johns.  Rep  2rif>. 
Faircfi8dvBekch,\Day,26&    BulkleyvSfortrt2Day,5Z\.     Wakdy  r  Hart  $ 
*tf»i,  6  Pinney,  3ML   Farrel  v  Perry,  I  Hayvo.  2.    Porter  v  M'Clure,  lb  360. 
Treasurer  of  the  Stale  v  Nail,  Tayl.  5.    Denn  d.  Badly  v  16.  9.     Baring  v  Retth 
er,  1  Hen.  if  Mun.  165. 168.    Miles  t>  O'Hara.  1  Serg.  and  iUwles  Rep.  32.  36. 

(a)  Proof  tint  a  witness  has  confessed  himself  interested  io>  the  event  of  a 
cane,  is-sot  s«ffieient4o.disqusJii>  bin*.  Bot  where  jt  is  proved  that  tbe  party 
by  whom  the>  witness  is  introduced,  has  acknowledged  him  so  interested,  the  wit- 
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It  is  not  an  objection  tq  the  competency  *f  a  witaeaa* 
that  he  may  have  wishes  or  a  strong  hm  on  the  subject* 
matter  *of  the  suit*  or  ttytt  he  iriay.  .expect  aome  bdtefit. 
from  the  result  of  the  trial.  («)    Such  circim>»tai?cesinay 
influence  his  minds  and  effect  his  credibility  ;   they  are 
therefore  always  open  to  observation*  and  pught  tabs 
carefully  weighed  by  the  jury,  who  are  to  determine 
what  depen^pce  they  can  have  on  Ms  teatunooy;  but 
they  will  not  render  him  incompetent.    A  witness  who 
stands  in  the  same  situation  as  .the  party,  for  whom  h«f  is 
called  to  give  evidence,  is  under  &  strong  bias,  but  is  not 
on  that  accounrdisqualified.    Thus  if  there  are  two  ac-» 
tions  brought  against  two  persons  for  the  same  assault,  in 
the  action  against  one,  the  other  may  (b)  be  witness?  (1) ; 
or  if  several  persons  are  separately  indicted  for  perjury 
in  swearing  to  the  same, fact,  either  of  them  before  con* 
viction  may  be  a  witness  on  the  trial  of  the  others.  (?) 
So,  in  Rudd's  case,  a  woman,  whose  husband  had  been 
before  convicted,  was  admitted  to  give  evidence  against 
the  prisoner,  though  she  expected,  that,  in  case  of 


"in  By  Buller,  J.  1  T.  R.  3Q!. 
(fy  Bath  v  Montague,  cit.  Fortene. 
Rep.  247.  Gunstone  v  Dow  net,  2  Roll 


Abr.  685.  Art  3.  S.  C.  cited  2  H.  P.  C. 
280.  and  id  R.  v.  Gray  (or  Bray),  ft  Sal. 

N.  P.  1046. 


mm  ©ngbt  aot  tobe  sworn,  Ptirct  ▼  Otoe,  $  MmuRrp.  487.  Pstsacfe  v  #'0qsw*, 
2  Ytata  Hep,  129.  la  the  courts  of  New-Jersey,  it  is  held  that  the  confessions  of 
a  witness  are  sufficient  to  disqualify' htm,  aod  the  disability  cannot  be  removed  by 
bit  farther  swaariog  (hat  ftueh  interest  is  at  an  end.  I  Coatts  Ift-  J,  2R».  tffc, 
Dtn  v  Jones  $  others,  ib.  277.  Paten  v  Beiited,    , 

"*  (a)  [ntfjecaseofXlUesvG'HarMS.nisdiWMSi,  it  b  detetmiiieJ  that  a» 
attorney,  although  he  expects  to  receive  a  larger  Jjpe,  if  his  client  recovers^* 
a  competent  witness.  Justice  Yeates  says,  in  delivering  his  opinion  in  this  case* 
"  The  interest  which  disqualifies  a  persoo  from  giving  testimony,  mutt  be  certain, 
wot  possible  or  even  probable ;  be  oust  be  a  positive  gainer  by  the  event  of  the 
jca<>se,fe  which  a*  is  eaHed  to  testify.  •  * 

(6)  3.  P.  Johnson  v  Bourn*  I  Wash.  187.  So,  in  an  action  of  trespass  de  bonfe 
asportatis,  the  persoo  at  whose  command,  or  as  the  agent  of  whom  the  trespass 
was  committed,  is  a  competent  witness.  Hasbrouck  v  Lmn,  8  Johns.  Rep,  577. 
So,  in  an  action  for  seaman's  wages,  another  seaman  on  board  of  the  tasne  vessel, 
wha  had  a*  late  demand  for  wages  against  the  defendant,  is  i  eompeteat  wHaesa 
for  the  pUiotiff  Aayf  r  rWQfirt,  3  Jfafctt.  fts».<51&  Bpkrt  s>  others,  vs  Pmem, 
1  Jfass*  Sep,  104.    In  a  court  of  admiralty  the  witaetj  wonld  have  btfoeousit>L  > 


^^^^^^^m 


'.  the  Nature  of  ih: 

I.cr,  which  wuu   action 

U 

much  argument,  tlialanoiher  underwriter  was 

a  competent   witttes:  e  came  before  the 

■  i$ie  Court 

of   ficnan1  of  error   vu    al 

lie  judgment  of  thai  court,  but  wu 
consider- 
I  deterred  iu  be  pnrltcu- 
•es,  ul.ich 
iii  subject. 
'licr  a  per- 
i  is  broker  by  the  plaintiQ" 
ie   defend- 
ant, and  hail  afterwards  himself  subscribed  the  policy  as 
■Miin-T,  was  a  competent  witness*  for  *thc  defendant, 
"'judged  that  be  was  competent ;  Lord  Ken- 
Ur.  Justice  Grose 
held,  that  be  ought  ncit  to   have  bi  I.   c>n   the 

round,  because  he  was  not  (nterest- 
ilr.    Justice  Aihlntr.it.  on  ■ 

stood  in  the  particular  situ- 
ation of  broker  ;  and,  having  made  himself  a  party  to  the 
policy,  h<  i  '  his  own  act  to  de- 

i  the  benefit  of  bis  testimony.     The 
- 1  concurred  in  that  opinion  ;  but  Lard  Ken- 
yan, (J.  J.  declared,  that  the  other  was  the   principal 
round  ot  bis  opinion,     lie  said,  "The  objection  is,  that 


:)  L*mu,-(.i,1.      1  Ptun  .1dm.  Dit  i'll.     Xtthm  Rtp.W      But  in  a  mi 
b**4minMy&>rr*£ri,  itit  ma^irt  »:»  ti*ld  ■  coiniwUut  wltnejj  for  llie  o-r 


. ..;.  S.I,  •«*wik*ki>-liinii  i<4.l  cmmntcil  (la  dobt  upon  ahiel 

ii  admitted  a  a  ■iloai.    PltcA  »   Bill  *  ettwj,  '• 
Nfaq  A*.  '.-W. 
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*  •        • 

the  witness  wac  underwriter  on  the  sirfte  policy.  I  must 
.  acknowledge,  that  there  have  been  various  opinions  up- 
on this  subject,  and  that  it  is  impossible  to  reconcile  att 
the  cases.  '  Then  we  have  oply  to  consider,  what  jLto 
the  principles  and  good  sense  to  be  extracted  from  them 
all/  I  think  tlie  principle  is  this ;  if  the  proceeding 
ill  the  cautecannot  be  used  for  him^ie*  is  a  competent 
Witness,  although  he  may  entertain  wishes  tipon  the  sub- 
ject :  for  that  only-goes  to  his  credit,  an3  not  tb  his  coffi- 
[*•]  pfetency."  (a)  Thus,  in  an  action  of  trover  for  a  horse, 
a  person  Who  Accepted  the  horse  is  security  for  the  pay- 
ment of  a  sum  of  money,  and  afterwards  on  default,  sold 
If  to  the  defendant,  is' competent  to  prove  these  facta.  (J) 
And,'  in  an  action  for  thp  mismanagement  of  a  farm,  the 
Isub-lessee  of  the  defendant  is  admissible  to  prove  its 
proper  cultivation.  (2)     '      '  '    ' 

For  the  same  reason,  a  witness  is  not  incompetent  on 
the  ground,  that  the  verdict  may  afterwards  come  to  tfle 
hearing  of  a  j«ry,  in  an  action  brought  by  the  witness 
himself,  and  so  have  an  influence  on  their  judgment, 
though  not'  in  evidence  before  them.  .  Lord  Holt,  in** 
deed,  in  the  case  of  the  King  v.  Whiting  (3),  oir  an  in- 
dictment for  a  cheat,  in  obtaining  a  person's  subscrip- 
tion to  a  note  of  1001.  instead  of  5U,  rejected  the' evi- 
dence of  the  maker  of  the  note ;  Lord  Holt  said,  the  ver- 
dict would  be  certainly  heard  of,  in  an  actibn  on  the 
«  note,  to  influence  the  jury.  This  decision  was  follow- 
cd  by  Lord  Hard  wicke,  C.  J.  in  the  case  of  the  King  v. 
Nua£z(4);*but  afterwards,  in  the 'case  of  the  Kin£yv 
Bray(5),  Lord  Hardwicke  reviewed  his  own  opinion  aJ^d 


(1)  Nix  v  Catting,  4  Taunt  18.  (4)  2  Stra.  1043. 

(2)  Widjaw  v  Barnes,  1  Campb.  341.       (5)  Reix  temp.  Hard.  358. 

(3)  1  Salk.  283. 


n. 


(a)  loan  action  against  a  eertf&atidconveraorcr,  Ibr  negligence  in  mUMgfag 
the  purchaieef  an  annuity  for  the  pfehrtHF,  a  joint  purchaser  h  a- competent  wlt- 
ntti  for  the  ptaiotiff.    Rotkery  r  Howard,  2  STorfrwV  Rtf.  GS.  * 

4 
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♦fliat  o/Lord  HolC.Aud  decided  that  the  objection  went 
oglyfo  i£e  credit,  and  not  to  the  competency  of  the 
witness  ;  and  with  respect  to  the  possibility  that  the  jury 
might  hear  of  the  verdict,  he  said,  (hat,. sitting  as  judge, 
he  could  only  hear  of  it  judicially.    Thus,  where  A 
having  brought  an  action  against  B,  (who  filed  a  bill  in 
equity  far  an  injunction,  and,  after  answer  put  in  by  A, 
denying  the  allegations  in  the  bill,  the  injunction  wfis 
dissolved,)  A  was  afterwards  incUctetUpr  perj  ury  alleged 
to  ^aye  been  committed  in  his  answer,  and  the  indict- 
ment cajne  on  to  be  tried  immediately  before  the  action, 
the  Court  0/  King's  Bench  determined,  that.  B  was  a 
competent  witness,  and  had  been  properly  admitted  to 
give  evidence  on  the  trial ;  as  he  could  not  ay^il  him- 
self  of  the  conviction  of  A,  in  any  civil,  proceedings  be- 
tween them  either  in  law  or  equity .(1)    So,  a  person, 
who  has  borrowed  money  on  an  usurious  transaction,  is 
a  competent  witness  for  the  plaintiff  in  an  action  for     > 
penalties  against  the  lerider(2) ;  and  whether  he  has,.oir      I**-* 
lias. not.,  repaid  the  money  lent,  doe*  not  appear  to  make 
any  essential  difference,  at  least  so  far  as  his  competency 
is  affected(fl) ;  for  in  neither  case  does  he  gain  any  thing 

*  «  «■ 

(1)  R.  w*  Benton,  4  East,  572.  See    2251.  Smith  v  Prager,  7  T.  R.  60.    See 
post  Sect.  VI.  Matte  n  v  Drayton,  2  T.  B.  496. 

(2)  Abrahams  q.  Lv.  Bono,  4  Burr. 


r* 


<c)  la  tip  ease  of  3mkh  q,Lv:  Pi^ger,  the  witness  said,  he  had  repaid  the  prin- 
cipal fo*a  and  interest  by  drafts,  which  had  been  duly  honoured,  and  that  be  wag 
itiU indebted  to  the  defendant,  on  a  running  account  for  this  and  other  loaot.    1 1 
«ay%e  observed,  that,  at  tfc©  time  of  the  trial,  the  w  itnes*  was  an  uncertificated 
bankrupt :  but  this  was  not  considered  as  furnishing  any  objection,    (See  Mat- 
tee*  q.  t-  v  Drayton,  2  T.  R.  488.    See  also  Ridley  v  Taylor,  1 3  East,  4  lb.)    Jn 
the  first  cast  ailed,  of  Abrahams  q.  t.  v  Boon,  the  witness  proved,  that  he  had  re- 
deemed the  pledges  and  repaid  the  principal  sum,  and  he  was  competent  to  prov« 
that  feet.    Lord  Mansfield  is  reported  to  hare  said,  "  that  if  the  defendant  had 
produced  a  security  or  proved  the  pledge  to  be  remaining  in  his  custody,  it  would 
bare  beep  a  deferent  consideration,  whether  the  witness*  who  was  the  borrower  of 
the  aoaey,  could  be  eiamiaad  to  contradict  this. "    However,  it  may  he  inferred 
frewthe  casecf  Jordamey  Lashbrooke,  which  has  bean  before  mentioned*  that 
this  consideration  would  out  now  affect  the  oaayetency  of  the  witness.  See  supra, 
P.3S.  •    '  ♦,  *      •-  . 


9,  •  V* 

•If 

* 


39  Of  Incompetency  of  Jfitneis  from  Interest.      •  [Ch.  $. 

Immediately  by  the  event  of  the  suit,  *or  can  be  give  the 
.  .  judgment  in  evidence  iu  an  action  against  bim  for  the 
money  letit.(^)  A  mere  contingent  benefit,  then,  ^vhfch 
*  40  #may  result  to  the  witness  from  the  6vent  of  the  suit, 
(as  that  it  may  possibly  be  more  easy  for  bim  to  establish 
his  own  claim,  til  case  the  party  calling  him  shmtid  suc- 
ceed,) can  only  affect  his  crdKt  and  not  bis  competency, 
unless  the  verdict  would  be  evidence  for  him  in  an  ac- 
tion brought  by  oi4  against  himself.  (£) 

•  »  » 

Upon  the  sapie  principle,  a  witness,  who  has  acted  un- 
der a  bare  authority,  is  not  to  be  excluded  from  giving 
his  testimony,  on  the  ground,  that  he  may  be  liable  to  an 
information  or  an  action,  in  case  the  feet,  which  he  crises 


(»)  bi  PetUngal  w  Bmm,  l  Cairns*  Rep.  168.  the  borrowejy  who  Ktt  ufturf, 
to  prow*  the  usury,  had  discharged  tbe  debt  s  But,  ia  the  Ctmmonmallh  v  Frost 
5  Mass.  Rep.  53,  it  was  expressly  decided,  that  the  non»paymeot  of  the  loan  did 
not  aftbet  the  competency  of  the  witness.  This  fast  case  teems  to  fee  an  awthorlty, 
that  a  party  to  a  negotiable  instrument  is  competent  to  prove- it  utorloot  to  an  ac- 
tion for  penalties  under  the  statute,  conformably  to  the  dictum  of  Chase,  J.  cited 
ante  35,  n.  («) 


(a)  There  most  be  a  legal*  fixed  interest,  in  prder  to  dtenttatiTy  a 
Stockkam  v  Jones  if  others,  10  Joins.  Rtp.  21.  In  order  to  show  a  witnem  inter- 
ested, if  is  necessary  to  prove  that  he  mutt  derive  a  certain  benefit  from  the  de- 
termination of  the  cause  one  way  or  the  other.  Per  Bailer,  J.  1  TermRcp.\tl. 
Mmrowand  v  W sea,  16  John*  Rep.  89.  A.  remote  or  contingent  interest  sjflecti 
his  credit  only.  Sttsmrt  v  JTtp,  5  Johns.  Rep.  256.  Fall*  s>  SmttS\  v  JsUfeisw,  1 
Johns.  Rep.  491.  I  Cesnef'  Rep.  276.  Pelerstm  v  Wilting  *  at  3  DoU  506.  JW 
46.  Phelps*  flofl,  1  Tyler  300.  The  hare  possibility  of  an  action  tttinfbrwttgbt 
against  the  witness  is  no  objection  to  his  comne  tency.  tarter  v  Ptarct,  1  Tern 
Rep.  163.  The  Stale  v  McDonald.  Sfc.  1  Cox's  Rep.  332.  And  therefore  in  an  ac- 
tion against*  sherHf  for  tbe  escape  of  a  prisoner,  in  execution,  from  the  jail  tib» 
'ertfea,  the  deputy  sheriff  who  had  taken  the  prisoner's  bonds  ftr  the  BhertJei, 
was  held  a  competent  witness  for  the  defendant :  for  the  interest  of.  tbe  witoeif 
was  barely  possible,  in  consequence  of  bh  having  taken  the  bond ;  it  depended 
on  the  solvency  of  tbe  obligors,  and  on  the  fact  whether  he  had  anted  feirly  and 
honestly  Hi  taking  it    Stewart  v  Kip,  ttbl  sop. 

60,  where  an  attorney  may  be  responsible  to  a  creditor  for  negligence,  In 
not  delivering  an  execution  to  the  sheriff,  he  may-still  be  admitted  as  a  witnesi, 
to  aw  action  agaiwtt  the  sheriff  Philip  *>  «<*m  v  Bridge*  1 1  Mast.  MX.  2*. 
Aod  in  an  action  against  an  ottcer  ibr  the  escape  of  a  defendant  jo'etatftsoo/tae 
letter  is  a  competent  witness  for  the  officer.  Waters  r,  JBvrne^  14  Sates  ifa* 
30* 
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to  prove,  should  be  found  otherwise. (1)  Tbus  person*, 
who  have  been  themselves  in  office,  are  often  called  to 

• 

$ho\r  what  the  usage  is,  and  what  they  did  when  in  office  ; 
yet  if  their  acts  be  illegal,  they  are  liable  to  a  quo  \Far* 
ranto.(l)  If  persons  were  not  allowed  to  be  competent 
witnesses,  in  matters  belonging  to  corporations,  because 
they  may  possibly  be  punished  by  information,  much 
good  evidence  would  be  shut  out.  Wherever  any  un- 
lawful act  is  done  in  a  corporate  assembly,  the  whole 
assembly  are  liable  to  an  information  ;  yet  the  persons, 
wbo  were  present  at  such  assemblies,  are  always  allow* 
ed  to  be  good  witnesses ;  and  if  they  were  not  allowed, 
ibere  would  be  no  evidence  at  all  as  to  such  facts.(2)  So,  , 

a  witness  may  prove  a  codicil,  made  subsequent  to  a  se* 
cond  will,  and  reviving  a  former  will,  though  he  has  act- 
ed under  the  first  will,  and  might  be  liable  to  actions  as 
executor  de  son  tort,  if  it  should  be  set  aside»(3)  Indeed, 
it  may  be  laid  down  as  a  general  rule,  that  executors  in 
Lrast,  trustees,  and  agents,  are  not  incompetent,  merely 
on  the  ground  of  their  liability  to  action.(4)  If  a  trus- 
tee takes  a  beneficial  interest,  that  is  another  ground  of 
objection;  but,  without  such  an  interest,  trustees  and 
executors  are  competent  witnesses.(5) 

*In  the  cases  which  have  been  mentioned,  the  ob-  #  41 
jeetion  against  the  witness  was,  that,  either  from  the  cir- 
cumstance of  his  standing  in  the  same  situation  as  the 
party  for  whom  he  was  called,  or  because  the  verdict 
might  possibly  influence  the  jury  in  a  cause  in  which  he 
himself  might  be  party,  or  from  some  other  cause  of  the 
lame  kind,  that  he  expected  a  benefit  from  the  result  of 

0)  ft-  *»    Era?,  fto.o.   tnip.  I-7;ird        (I)    |  Mod.  107.  (loss  v  Tracy,  I  P. 

m   !4  Scf.  N.  P!  HMr>.  S.  C.    «   Sir.  W .».«.   W.     1  Mac.  Rep.  StiO.  f.ilb. 

1069.  S.  P.  naillie  9  H'ilsoo,  cin»d  4  Ev.  VJ.\.  i 

Burr.  2234.     Carter  vPearce,  L  T.  IL         f.'i)  0-wdtitlc  deua.  Fowler  v  Wel- 

183.    Sec   Carpenters'    Company  k.c.  foul,  I  Dong.  140.  Bettison  v  Bromler > 

▼  Wayward,  1  Don*.  371.  '  VI  \\\\«U  2r»6.  Heath  v  Hall,  4  Tuint. 

CO  By  Lord  HarJwickp,  C.  J.  R.  v.  Tj;l.     Phipps  v  Pitcher,  6  Taunt.  '±M. 

Gr«f(orBf»y)f2Sclir.N.  P.  1045.  «  Marshall,  20  S.  C.    See  1  Ball  and 

(1)  Baillie  v   Wilson,  cit.   4   Bnrr,  B^tly's  Mop.  10Q,  1M.  ai:il  cas»u  there 

2254.    (ioodlil le  d.  Fooler  r  iVcll'ord,  citi'i!,  as  to  the  rule  in  gquitv. 
I  Doug.  140. 
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the  suit  The  witness  in  those  cues  would  probably 
have  admitted,  that  he  believed  himself  interested  ;  it 
was  upon  the  supposition  of  this  fact,  that  the  objection 
must  have  been  founded.  Those  cases,  therefore,  in 
which  such  objections  were  overruled,  appear  to  have 
determined  this  point,  that  a  witness  will  not  be  incom- 
petent merely  on  the  ground  of  his  believing  himself  in- 
terested. It  is  true,  if  be  believes  himself  interested,  the 
impression  on  his  mind,  and  his  bias  in  favour  of  the  par- 
ty calling  him,  may  be  as  strong,  as  if  he  were  legally 
incompetent*  But  the  difference  is,  that,  in  the  one 
case,  the  enquiry  is  more  simple  and  more  easily  de- 
%  fined  ;  in  the  other,  it  is  complicated,  vague  and  uncer- 

tain. For  the  purpose  of  determining  that  a  witness  is 
incompetent  on  account  of  his  believing  himself  inte- 
rested, it  might  be  necessary  to  examine  him  on  a  great 
variety  of  points,  which  after  all  would  be  more  proper 
for  the  consideration  of  the  jury ;  as,  for  example,  oji 
the  nature  of  the  benefit  which  he  expects,  the  reasons 
lor  bis  expecting  it,  and  the  impression  which  such  an 
expectation  may  have  produced  upon  his  mind.  Such 
an  enquiry  would  in  all  cases  be  extremely  indefinite, 
and  would  be  subject  to  this  great  inconvenience,  that 
it  might  lead  to  the  rejection  of  a  witness,  who  on  fur- 
ther examination  might  appear  to  deserve  the  higl 
credit,  and  might  have  it  in  his  power  to  give^ 
portant  evidence.  The  rule  of  law  respecting  ii 
rested  witnesses  is  perhaps  the  best  that  could  be  adopt- 
ed, because  it  is  the  least  exclusive,  and  most  accurate- 
ly defined.  It  excludes  such  only  as  have  an  interest  in 
the  event  of  the  suit ;  not  that  in  all  cases  they  are  like- 
ly to  feel  a  stronger  bias  than  persons,  who  may  perhaps 
expect  some  benefit  from  the  event,  or  may  )e  friends 
or  relations  to  the  party,  and  yet  are  not  on  that  ac- 
#  42  count  incompetent ;  but  *the  kind  of  interest,  which  Is 
marked  out  as  the  cause  of  incompetency,  is  in  general 
more  direct  and  immediate,  and  more  easily  ascertain- 
ed.   It  has  been  held  therefore,  that  a  witness  is  not  in- 

i 
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competent,  who  believes  himself  under  an  obligation  of 
lioaour  to  indemnify  the  bail,  unless  he  has  in  fact  en- 
tered into  an  engagement  to  that  effect«(I)     Such  an 
obligation  is  in  general  of  a  nature  so  uncertain  and  va- 
riable, that  it  cannot  safely  be  recognized  in  court9  of 
justice,  as  a  motive  of  conduct.     Besides,  where  the 
sense  of  honour  is  so  strong  and  binding  as  to  influence 
lum  against  his  interest,  it  must  be  unnecessary  to  reject    • 
the  witness,  as  the  same  principle,  which  would  induce 
him  to  pay  the  costs,  would  oblige  him,  in  giving  his 
evidence,  to  speak  only  the  truth;  and,  in  cases  where 
the   sense  of  honour  is   less  firm  and  imperative,  the 
ground  of  the  objection  fails,  since  the  witness  is  not 
bound  in  point  of  law',  abd  does  not  feel  himself  abso- 
lutely bound  in  point  of  morals.     But,  independent  of     '44] 
this  reasoning,  another  more  general  answer  is,  that  the 
ends  of  justice  are  more  effectually  attained  by  a  full 
and  complete  investigation  of  the  subject  in  dispute ; 
and,  unless  the  objection  to  the  witness  is  strictly  a  legal 
objection,  he  will  be  admitted  to  give  evidence.     In  the 
case  supposed,  of  a  witness  who  says  he" thinks  binisell 
bound  in  honour  to  pay  the  costs,  it  might  be  injurious 
to  the  party,  who  calls  him,  to  be  deprived  of  his  testi- 
mony on  account  of  such  a  fancied  obligation  ;  more  cs« 
pecially,  as  it  is  an  obligation  which  may  easily  be  pre- 
tended by  £he  witness,  but  which  it  is  scarcely  possible 
for  the  court  justly  to  appreciate,  and  which  from  the 
nature  of  the  case,  tfrp  party  cannot  release,  nor  yet  en- 
force against  the  witness  ;  on  the  other  hand,  his  testi- 
mony may  not  deserve  all  the  credit  due  to  a  witness 
free  from  bias,  and  it  ought  therefore  to  be  strictly  ex- 
amined  and  sifted.     The  witness,  then,  is  to  be  heard, 

hut  his  Evidence  is  open  to  observation.(a)    , 

*  •         ,  * 

(\)  Pederton  ▼  9tofflet,  I '  Campb.    tee  FoKheringbam  t  GreeovrooJ,  t 
145.  3.  P.  taid  to  hare  been  ruled    Sir.  12& 
«wti»,  ia  an  old  case,  by  Parker  C.  X 

**"  —      .,..-.■  »■■  .  t  II        I  ■■■■  ■■»!- 

(«)  lo  a  qui  tara  action  to  recover  a  panalty  for  selling  a  slave  brought  into  the 
itate,  a  member  of  the  New-Vork  society  for  the.  manu minion  of  staves,  who  on 
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*  However  it  is  to  be  observed,  there  are  several  dicta 
in  favour  of  the  position,  that  a  witness  is  not  &isjnpetent> 
if  he  believes  himself  interested,  whether  he  is  oris  not 
interested  in  strictness  of  law.(l)  But  these  dicta  were 
not  the  ground  of  the  determination  in  the  eases  then  be- 
fore the  court,  nor  was  it  necessary  to  determine  the 
point ;  and  further,  the  general  rule  of  law  on  the  sub- 
ject of  interest  was  not  at  that  time  so  clearly  settled,  as 
it  has  since  been  by  many  later  authorities. {a)  la  a  late 

(1)  By  Pratt  C.  £  in  Fortheringbaai  and  by  Gould  J.  in  Trelawnay  t  Toeen- 
▼  Greenwood,  1  Str.  129,  cited  and  ap-  as,  1  H.  Bl.  307.  B.  P.  by  Perryn  B.  in 
proved  by  Lord  Loughborough  C.  J.    Newland'a  caw,  1  Leach  €r.  G.  363. 


hh  voire  dire  said,  "  that  if  the  plaintiff  failed,  and  should  ask  biro,  heXhoq^btfcfe- 
fhould  give  something,  as  he  us  ually  did  in  such  eases,  although  he  was  no  way 
bound  to  doit,  but  should  be  governed  merely  by  hit  general  practice  and  princi- 
ple ;"  irasbeld  a  competent  witness ,  his  interest  not  being  fixed  or  certain,  but 
▼ague  and  not  amounting  even  to  an  ideal  or  honorary  obligation  to  pay :  and, 
(the  court  add,)  it  has  been  ruled,  that  even  such  an  obligation  does  not  go  toti* 
competency  of  the  witness,  Gilpin  v  Vincent,  Q  Johns.  Rep.  219.  So,  in  an  action? 
for  a  penalty  against  a  member  of  a  religious  society  or  sect  called  Shakers,  for 
harbouring  a  slave,  a  member  of  that  society  is  a  competent  witness  for  the  daw 
fcndant,  although  the  members  hold  all  things  io  common,  and  have  a  partnership 
interest  in  all  their  concerns  as  a  religious  community;  for,  that  partnership  can* 
not  extend  to  the  case  of  a  penalty  forfeited  by  either  of  the  members,  for  a  vio- 
lation of  a  penal  statute.     H'«U*  v  Lane,  8  Johns.  Rep.  482. 

(a)  The  current  of  authority  in  this  country  is  against  the  competency  of  ffte 
witness.  It  has  been  held  in  a  late  case  in  Virginia,  that  a  witness  considering 
himself  interested,  was  incompetent.  Richardson's  ExW.  v\Hunt,  2  Mun.'Wf. 
A  witness  interested  in  the  event  of  a  suit,  on  the  ground  of  bis  beip  g  liable  ove  r 
t>  the  defendant,  having  been  released  by  the  defendant,  was  asked  if  be  did  not 
aspect  to  pay  the  judgment  and  all  expenses,  provided  a  recovery  should  be  had 
against  the  defendant,  to  which  be  replied,  I  certainly  do :  held  that  such  witness 
was  incompetent  to  testify  for  the  defendant  1  Stillingtr  v  BoU.  1  Pbmutimt 
Hen.  147  And  in  Massachusetts,  that  a  wkness  who  relies  on  a  gratuitous  prem- 
ise from  the  plaintiff  to  pay  him  part  of  the  sum  in  controversy,  was  Incompetent, 
Plumb  v  Whiting,  5  Mass.  kep.  518.  Contra.  Miles  v  &  Harts,  S.  ff  Ranks  Rep. 
36.  The  same  principle  appears  to  be  sanctioned  by  the  SupremeACoort  of  the? 
state  of  New*  York.  Trustees  of  Lonsineburgh  v  WMard\  8  Johns.  Rep.  428-  Jo 
the  Inst  cited  case  this  rule  is  established:  If  a  witness  be  called,  and  declares 
himself  interested  on  the  side  of  the  party  who  calls  him,  and  iris  interest  be  to> 
rfrcomstaneed  that  he  cannot  be  released  by  toe  party  calling  him,  in  snch  case 
be  ought  not  to  be  .sworn,  thongb  in  strictness  be  is  not  interested ;  but  if  his  ide- 
al interest  be  against  the  party  calling  biro,  who  will  run  the  risk  of  the  bias  oo 
the  mind  of  the  w  itness,  then  be  ought  to  be  sworn.  In  a  case  in  which  the  wit- 
ness on  his  voire  dire  said,  that  he  expected  a  compensation  from  the  plaintiff* 
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case(?),  before  the  High  Court  of  Admiralty,  an  objec- 
tion was  ij&de  to  the  evidence  of  a  witness,  who  had  ac- 
toiowtedged  in  his  answer  w  that  he  could  not  say  he 
was  not  interested,  inasmuch  as  he  conceived  he  would 
be  entitled  to  share,  if  his  vessel  should  be  pronounced 
a  joint  captor,  though  he  had  signed  a  release ;"  on  the 
other  side  it  was  contended,  that  as  he  was  clearly  not 
interested,  the  effect  of  his  impression* was  no  more  an 
objection  in  this  case,  than  in  those  in  which  the  expec-  . 

tation  depended  only  on  the  bounty  of  the  parties.     Bht         " ' J 
Sir  William  Scott  rejected  the  evidence,  observing,  "  he 
had  always  understood  the  distinction  to  be,  that,  if  the  ' 

witness  says  only  that  he  expects  to  share  from  the 
bounty  of  the  captors,  he  is  not  disqualified  or  rendered 
incompetent,  whatever  may  be  the  deduction  of  ^credit 
to  which  he  is  expdsed.  But  if  he  thinks  himself  enti- 
tled in  law,  he  acts  under  an  impression  of  interest,  frhich 
renders  him  incompetent,  however  erroneous  that  opin- 
ion may  be."  *  •    ■»  . 

Having  shown  what  is  not  such  an  interest  in  the 
event  of  the  suit,  as  will  disqualify  a  witness  from  giving 
evidence,  we  now  proceed  to  inquire,  what  is  such  an 
interest  as  will  disqualify  him. 

« 

On  the  subject  of  interested  witnesses,  Ch.  B.  Gilbert 
lays  down  the  rule  thus  :  "  The  law  looks  upon  a  wit- 
ness as  interested,  where  there  is  a  certain  benefit  or  dis- 

(1)  Caw  of  the  Anuti6,  Vitleneove,  J  Robin**),  Ada.  Rep.  344.  o. 


generosity,  jf  he  recovered,  he  was  rejected.  WVtQugh  v Good*,  1  Dull.  62. 
cited  and  approved,  2  Dall.  50.  Bat  in  a  case  in  Vermont,  in  which  a  person  who 
considered  himself  interested  was  offered  a*  a  witness,  the  coort  said,  that  if  the 
wiURsa  had  considered  himself  to  be  interested,  and  any  undue  bias  had  been 
created  from  this  consideration,  it  was  to  be  presumed,  that  it  would  be  removed 
upon  his  being  infomifd  by  the  coort  that  he  was  not  interested:  Ff,  however,  be 
bad  unhappily  contacted  sny  prejudice  from  a  supposed  interest,  too  obstinate  fo 
be  removed  by  this  suggestion  of  the  court,  the  jury  woo  Id  consider  it  in  forming 
an  opinion  of  his  credibility.    State  v  Clark,  2  Tyler  27* 


*  .. 
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# 
advantage  to  the  witness,  attending  tfce  consequence  of 

the  cause  one  way."(l)  -Mr,  Justice  Builer  adopts  the 
•         same  rule.(2j(<i)    And,  in  the  case  of  the  King  r.  Pros- 
aer,  where  the  question  was,  whether  on  an  appeal 
*  against  a  rate,  parishioners,  who  bad  rateable  property 

but  were  not,  actually  rated,  were  competent  witnesses 
in  support  of  the  rate,  the  same  learned  judge  expressed 
himself  thus :  "  Hake  the  rule  to  be  this ;  if  the  witness 
en  derive  no  benefit  from  the  cause  before  the  court, 
(meaning  evidently  from  the  context,  no  immediate  ben- 
efit,) be  is  competent." 

First,  if  the  witness  can  avail  himself  of  the  verdict, 

.so  as  to  give  it  in  evidence  in  support  of  his  own  claims, 

**44       or  if  the  *  verdict  can  be  used  in  evidence  against  him, 

in  case  the  party,  for  whom  he  is  called  as  witness, 

should  fail  in  the  action,  that  is  a  direct  and  immediate 

interest  in  the  event  of  the  suit,(6)  which  wili  render 

•    him  incompefent.(8)    This  rule  may  be  illustrated  by 

the  following  examples,  i  \ 


»-.«. 


(!)  1  Oilb.  Rv.  106,  7.  (3)  3  T.  R.  32,  33,  36.    7  T.  R.  62. 

(2)  Boll.  N.  P.  284.  4  East,  382. 


(a)  Justice  Spencer,  in  deciding  the  case  of  Marquaod  v  Weeb  if  Weefe,  (IS 
J$kn$.  Use.  88.)  says, "  My  opinion  proceeds  upon  Che  principal :  that,  whenever 
n  fact  if  t*  be  proved  by  a  witness,  and  such  fact  be  favourable  to  the  party  call- 
ing him,  and  the  witness  will  derive  a  certain  advantage  from  establishing  the  fact 
so  the  way  proposed,  he  cannot  be  heard,  whether  the  benefit  he  great  or  sraalL 

'  (*)  So,  a  person  who  has  paid  taxes  to  Uis  agent  to  be  paid  over  to  the  treas- 
urer of  the  county,  is  not  a  competent  witness  to  prove  the  payment,  fa  a  suit  by 
the  treasurer  against  the  agent ;  for  if  an  action  should  afterwards  be  brought 
respecting  these  taxes,  the  verdiet  might  be  given  in  evidence  by  the  principal 
to  prove  that  the  treasurer  had  received  them.  Hays  v  Gritr,  4  Binney  80.  In 
ejectment,  brought  to  recover  lands  claimed  under  the  husband,  a  widow  claim- 
ing dower  in  the  premises  in  question  is  a  competent  witness,  as  the  verdict  cent* 
not  be  given  in  evidence  in  an  action  e€  dower  brought  by  her.  Jeebsn  d.  Grw- 
fo^4a*«s*srvifer<!,  4  Jeests.  Aep.230.  Jackson  el  Vtrndrntn  v  Vmdustn^S, 
J$km.JU^  M4.  Dend.  Beatiyv— *,  TkyU  8.  S  BsmuySOS.  607.  St  vide 
Porisr  v  iTC/eca,  1  ifey*.  960.  Jeeeftsssiv  Aewle*!,  2  Joknt  As*>  IT*  17B, 
Sri4p9M*Lmu,ct»L  2  Jfou.  £?.  420    SpttywBwmtiPtake'tCmlH 
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Io  an  action  against  a  master  fop  the  negligence  of  hfs 
servant*  the  servant  is  not  a  competent  witness  to  dis- 
pro*e  his  own  negligence ;  for  the  verdict  may  be  given 
in  evidence,  in  a  subsequent  action  by  the  master  againBt 
the  servant,  as  to  the  quantum  of  the  damages,  though 
not  as  to  the  fact  of  the  injury.(l)(a) 

Where  a  right  of  common  is  claimedHby  custom,  one, 
who  claims  under  the  same  custom,  cannot  be  a  witness 
in  support  of  the  claim  as  he  might  afterwards  use  the 
verdict  in  his  own  cause,  to  establish  a  similar  customa- 
ry right  for  himself. (2)     It  may  perhaps  be  said,  that,  if 
he  were  allowed  to  be  a  witness,  he  could  not  afterwards 
use  the  verdict ;   for,  on  the  trial  of  his  own  cause,, 
if  it  should  appear,  that  be  was  witness  in  the  former  suit, 
to  admit  the  verdict  as  evidence  for  him  would  be  in  ef- 
fect allowing  a  party  to  give  evidence  for  himself.     The 
answer  to  this  objection  seems  to  be,  that  the  fact  of  his 
having  given  evidence  in  the  former  case  would  proba* 
bly  be  unknown  at  the  time  of  the  second  suit ;  and,  even, 
if  that  fact  should  be. fully  proved,  yet  it  would  be  pre- 
sumed, that  he  was  disinterested,  and  then  the  verdict 
might  perhaps  be  evidence  for  him,  upon  the  same  prin- 
ciple which  allows  the  depositions  of  a  witness  in  a  suit 
in  equity  to  be  evidence  for  him  on  a  bill  of-  revivor 
brought  by  the  witness  ttimseif. (3)    A  commoner,  then, 
is  not  competent  to  support  a  custom,  under  which  he 
himself  claims.    So,  in  an  action  on  the  case  by  a  com* 

(!)  Green  v  PTew  R.  Company,  4  T.  (2)  1 T.  R.  30*2.  •  3  T.  R.  32.    Bnll. 

R.  589     Martm  v  Heorickson,  %  Ld.  N.  P.  283.    Hockley  v  Lamb,  1  Ld. 

Raja.  1007.    Miller  r  Falconer,    1  Raytn.  731. 

Canpb.  251.     15  East,  474.  3  Campb.  (3}  GroM.  v  Tracy,  1  P.  Wow.  288. 

516.    And  Bee  Keightley  ▼  Birch,  3  2  Vero.  699.  S.  C.    Haws  v  Hiod,  IS 

Campb.  521^  Atk.615. 


(a)  So,  ill  an  action  brought  agamat  the  principal  for.  neg tigeneetaad  miscon- 
duct, b  the  comte^of  bis  employment,  io  the  purchase  of  certain  bales  of  tobacco ; 
the  broker,  who  made  the  contract  for  him,  cannot  be  eaMed  to  prove  tUat  there 
was  oo  negligence  or  omcomjuct  ia  the  execution  of  it,  without  a,  re  lease  from  the 
principal.    1  Holt  If,  P.  Rip.  139.  Gtutn  tttdv  Mainnarw^. 
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moner  against  the  defendant,  for  not  repairing  hi*  fences 
contiguous  to  a  common,  where  one  of  the  points  in  ie> 
»  sue  wa*%  whether  the  defendant  was  liable  to  repair  by 
reason  of  his  occupation,  it  has  been  determined,  thai; 
other  persons,  who  claimed  a  right  of  pasture  over  the 
same  common,  were  not  competent  witnesses  for  the  plabv- 
tiff(l),  because  the  record  would  be  evidence  for  an- 
\  other  commoner*  that  the  occupier  of  the  adjacent  Jand 

was  bound  to  repair  this  fence ;  and  though  the  plaintiff 
[47j        in  that  case  claimed  a  right  of  common  by  prescription, 
*  45       in  right  of  a  particular  messuage,  *  still  the  otheT  coifc- 
moners,  by  whatever  title  they  might  claim,  would  have 
a  common  interest  in  casting  the  burthen  of  the  repair  of 
this  individual  fence  hpon  the  occupier  of  the  adjacent 
land.    So,  where  the  question  is,  whether  in  a  particu- 
lar parish  or  vill,  certain  things  are  generally  exempted 
from  tithes,  or  subject  only  to  a  modus,  no  persons,  who 
would  be  subject  to  tithes,  if  the  parson's  claim  were  to 
be  allowed,  can  give  evidence  in  support  of  the  modus 
"    pr  exemption- (2)  (a)    So,  where  a  defendant  in  an  ac- 
tion of -trespass  justifies  wider  a  custom  in  the  parish  for 
out-going  tenants  to  take  the  away-going  crop,  he  can- 
not call  as  witness  an, occupier  of  land,  who  insists  upon 
the  same  right  for  himself.    But  where  the  issue  does  not 
affect  any  common  right,  but  is  merely  on  a  right  of 
1  common,  claimed  by  prescription  as  belonging  to  the  es- 

tate of  A,  one  who  claimed  a  prescriptive  right  of  com- 
mon in  right  of  bis  own  estate  may  be  «a  witness^  :  for 

^  (0  Aofcooib  v  Shore,  l  Twint.  261.        (3)  Harvey  v  Collhttro,  MS.  case, 

(2)  Ld.  Clanricard  v  Ly  Deo  ton,  I    Mated  1  Set.  N.  P.  448.    1  T.  £L  S03L 
G will.  300.    Gilb.  £v.  113.  Bull.  N.  P.  283. 


(a)  So,  on  on  issue  whether  the  inhabitants  of  A.  were  universally  bound  to 
repair  a  chapel ;  the  owner  of  an  inheritance  in  the  chapelry,  having  leased  his 
property  for  yean  at  a  rent  certain,  without  any  deduction,  and  residing  himself 
in  a  dates**  ownty,  iuiot  a  competent  witness  to  negative  the  liability,  altiwsgh 
be  was  not  open  the  rate,  and  the  rate  was  m  fact  paid  by  his  tenant;  for  took 
owner  hat  an  interest  In  discharging  Ma  inheritance  from  a  permanent  horfhen. 
jetefes  v  Jtotmgik,  f  BmnmtU  #>  Alderm  87.  tarns  case,  2  StarMt  t\5:  &nd  1 
BoU  ff.  P.  Rep.  619. 
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though  A  may  have  such  a  right  of  common,  it  does  not 
follow  that  B  has,  nor  would  the  verdict  in  the  action  of 
A  be  evidence  in  B's  action.(a)    "  It  is  no.  good  objec- 
tion to  a  witness/'  says  Ch-  B.  Gilbert(l),  «  that  he  has 
common  by  cause  of  vicinage  in  the  lands  in  question 
for  this  is  no  interest  in  the  land,  but  only  an  excuse  for 
trespass ;  and  let  who  will  recover  the  lands,  the  whole 
right  of  common  remains,  so  that  he  isvcertainly  indiffer- 
ent in  point  of  interest  between  the  two  contenders." 
However,  this  position  may  perhaps  be  doubted,  as  the 
rule  is  now  clearly  established,  that  a  witness,  who  can 
use  the  verdict  in  an  action  brought  either  by  or  against 
himself,  is  not  competent ;  and  since  common  by  cause 
of  vicinage  is  in  the  nature  of  common  appendant,  and 

(1)  Gilb.  Ev.  109. 


(a)  In  an  action  of  trespass  quare  clausum  (regit,  the  defendants  Justified  under 
a  right  of  fishery,  the  locus  in  quo,  in  themselves,  in  common  with  the  other  in- 
habitants  of  Stat  en  Island,  and  m  the  trial  offered  one  Anovai  a  witness  to    that 
fret     It  was  objected  that  the  witness  being  an  inhabitant  of  the  island,  was   in- 
competent on  the  ground  or  interest,  and  be  was  rejected  by  the  judge.      The  wit- 
ness then  offered  to  the  plaintilFa  release  of  all  his  right,  which  the  plaintiff  re- 
fused to  iccept.      He  then  offered  a  release  to  an  inhabitant  of  the  island,  for 
the  ase  of  all  the  others  except  himself;  but  the  judge  was  of  opinion  that  hw 
was  still  an  incompetent  witness.     On  a  motion  for  a  new  trial,  the  court  held 
that  the  witness  was  properly  rejected.    Thompson  J.  in  delivering  the  opinion 
of  the  court,  says: — This  witness  was,  1  think,  properly  rejected.      A  commoner 
ii  inadmissible  to  prove  a  right  of  common,  uoless  the  common  be  claimed  by 
prescription,  in  right  of  a  particular  estate.    The  reason  of  the  rule  is,  that  in  the 
ease  of  customary  commoners^  a  verdict  in  an  action  for  or  against  one,  is  evi» 
deuce  for  or  against  another,  claiming  in  the  same  right    The  witness  was  there- 
fore directly  interested  in  the  event  of  the  suit.     Nor  could  the  release  offered 
Vy  the  witoe^s,  remove  the  objection ;  since  it  could  pass  no  right  to  the  plaintiff, 
asr  extinguish  any  interest  which  the  witness  had     Should  he  have  exercised  the 
right  of  Gshiog  at  any  time  afterwards,  no  person  could  have  taken  advantage  of 
this  release.     The  right  belonged  to  the  witness  or  other  persons,  not  in  their  in- 
dividual capacity,  but  as  inhabitants  of  StaUn- Island.    The  right  set  up  by  the 
defendants  if  it  existed  at  all,  depended  on  residence  exclusively.     And,  although 
the  witness  might  bind  bimselPby  covenant  not  to  exercise  this  right,  be  could, 
sot  assign  or  release  it,  as  it  was  local  and  personal     if  the  acceptance  of  the 
release  would  hare  removed  the  interest,  it  is  well  and  rationally  settled,  that  in 
sneh  case,  the  witness  having  done  every  thing  in  his  power  to-  render  himself 
competent,  the  obstinacy  of  the  opposite  party  shall  not  prevent  bis  being  exam* 
Sned.  Jacobson  v  Fountain  If  o*eri,  2  Johns.  Rtp.  170. 
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implies  immemorial  usage  of  intercommoning,  it  is  pre* 
samed,  that  a  verdict,  finding  the  existence  of  such  an 
usage,  would  be  evidence  for  ibe  witness,  if  he  were  to 

*  46       trustify  under  the  same  usage  in  an  action  of  trespass. — 

It  may  be  observed,  that  Ch.  B.  Gilbert  does  not  once 
mention  the  power  of  using  the  verdict,  as  a  criterion 
for  determining,  whether  the  witness  is  incompetent ;  so 
undefined,  at  that  time,  was  the  rule  of  evidence  on  this 
subject. 

Upon  the  same  principle  it  was  determined,  that,  on 
*H  aa  appeal  against  an  order  of  removal,  if  the  appellants 
proved  a  settlement  in  a  third  parish,  the  rated  inhabit* 
ants  of  that  parish  were  not  competent  witnesses,  for  the ' 
respondents,  to  disprove  it ;  as  the  confirmation'  of  the 
order  of  removal  would  be  conclusive  evidence  for  the 
inhabitants  of  the  third  parish,  that  the  settlement  of  the 
pauper  was  at  that  time  in  the  appellant  parish. (1)  It 
would  indeed  be  quite  a?  conclusive  in  favour  of  any 
•  other  parish  in  the  kingdom  ;  so  that  the  proposed  wit- 
ness had  a  greater  .interest  in  the  question  than  any  other 
person,  only  in  proportion  as  there  was  a  greater  proba- 
bility, that  if  the  respondents  failed  in  this  appeal,  they 
would  afterwards  remove  the  pauper  to  his  parish.  Snri^ 
an  objection,  however,  is  now  removed  by  the  statute 
•  54  G.  3.  c.  1T0.  the  9th  section  of  which  enacts,  "that- 

no  inhabitant  or  person,  rated  or  liable  to  be  rated  to 
anv  rates  for  any  district,  parish,  Sec,  shall  be  deemed  to 
be  by  reason  thereof,  an  incompetent  witness  for  or 
against  such  district,  &c,  in  any  matter  relating  to  such 
rates,  or  to  any  order  of  removal  to  or  from  such  dis- 

*  48       trict,  &c.  or  to  *the  settlement  of  the  pauper  in  such 

district/'  Before  this  provision,  it  had  been  decided, 
that  inhabitants  would  not  be  incompetent  merely  from 
having  rateable  property  in  the  parish,  if  it  did  not  ap- 
pear, that  the  property  was  actually  rated  at  the  time  of 

(I)  ft,  v  Temoftoo,  15  Ifet,  471. 
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the  appeal ;  and  this*  although  it  was  omitted  in  the  rate, 
for  the  very  purpose  of  introducing  their  evidence.  (I) 
The  court  held,  that  in  order  to  disqualify  a  witness, 
there  must  be  an  actual  existing  interest  at  the  time,  not 
merely  one  that  is  expectant  and  contingent ;  and  that, 
by  taking  the  witness  off  the  rate,  his  immediate  interest 
\ras  so  far  taken  away,  that  it  could  not  render  him  in- 
competent, whatever  objections  might  still  be  made 
ag-ainst  his  credibility,  (a) 

In  an  action  of  ejectment,  the  tenant  in  possession,* 
upon  whom  an  ejectment  has  been  served,  is  not  a  com* 
petent  witness  in  support  of  the  title  of  the  defendant, 
under  whom  he  holds(6),  for  he  10  liable   to  the  mesne 
profits,  and  the  verdict  in  ejectment  would  be  evidence     f49j 

(I)  R.  vprosser,  4  T.  R.  17.  R.  v    Kirdford,  2  East.  561. 
Little  Lumney,  6  T.  R.  157.    R.  v 


(a)  But  it  has  been  held  that  a  parishioner  who  had  property  which  was  rated 
Dot  in  bis  own,  but  in  his  son's  name,  for  the  purpose  of  making  him  a  witness, 
\raa  incompetent  to  prove  the  pauper's  settlement  in  another  pariah.  R,  v  Killer- 
by,  10  EasVs  Rep  292.  In  an  action  of  debt  on  a  bastardy  bond  to  the  overseers 
of  the  poor  of  the  town  of  New-W  indsor,  it  was  held  that  the  liability  of  a  witness 
oa  the  part  of  the  plaintiff,  to  be  rated  for  the  support  of  the  poor  of  the  town  of 
New-Windsor,  was  too  remote  and  contingent  an  interest  to  render  him  incompe- 
tent. Falls  k  Smith  v  Belknap,  1  Jofins.  Rep,  486.  So,  where  a  qui  tarn  action  is 
brought  before  a  justice  of  the  peace  to  recover  a  penalty,  the  one- half  of  which, 
vhta  recovered,  would  go  to  the  support  of  the  poor  of  the  town  of  which  the 
ju3tice  is  on  inhabitant,  this  is  not  such  an  interest  in  the  cause  as  will  render  the 
justice  incompetent  to  try  it.  Cornein  v  Hames,  1 1  J  ohm.  Rep.  76.  Nor  is  itan 
objection  against  a  witness  for  the  plaintiff,  that  the  penalty,  when  recovered,  is 
to  be  appropriated  to  the  support  of  the  poor  of  a  town  io  which  he  is  an  inhabit- 
ant paying  taxes  for  that  purpose.  Bloodgood  v  Overutrt  of  Jamaica,  12  Johns, 
Rep.  285* 

(6)  He  is  incompetent  to  show  that  himself  and  not  the  defendant  was  tenant  in 
possession ;  for, he  has  an  immediate  interest  in  preventing  a  recovery,  for  the  pur- 
pose of  protecting  his  own  po?ses*ioo ;  this  seems  to  be  considered  a  question  sui 
g cruris y  partly  an  interest  in  the  question  tf  partly  an  interest  in  the  event :  and  it 
as  one  of  those  cases  io  which  reason  and  sound  policy  lead  to  the  exclusion  of  the 
vitnesitas  from  the  nature  of  the  fact  there  can  be  no  inconvenience  in  requiring 
other-proof,  which  it  mast  always  be  in  the  power  of  the  party  to  produce. 
Brant  d.  Fun  Cortlandl  %  vVtorfv  Jhjtkman,  1  Johm.  Cas.  275.  Jatksm  d.  Van 
Den  Bersh  v  TrwfaU,  VI  Johm.  Rep.  2  K>.  post  52. 
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against  him  in  an  action  to  recover  tfeem«(lj  So,  a  wit- 
ness, to  whom  the  lessor  of  the  plaintiff  has  agreed  to 
demise  the  lands  in  question,  in  case  he  shall  recover 
them  by  the  verdict  in  ejectment,  *would  not  be  compe- 
tent to  give  evidence  against  the  defendant ;  because,  in 
an  action  for  the  non-performance  of  that  agreement, 
the  verdict  would  be  evidence  for  him  to  prdve  the  fact 
of  the  lands  having  been  recovered. 

Persons  liable  to  the  costs  of  the  action  have  an  im- 
#mediate  interest  in  the  event,  and  therefore  are  not  com- 
petent witnesses,  (a)  Thus  the  defendants'  bail  are  not 
competent  to  give  evidence  for  their  principal^,  be- 
cause they  are  immediately  answerable  in  case  of  a  ver- 
dict againsc  the  defendant. (b)  So,  in  an  action  against 
the  sheriff  for  a  false  return,  the  sheriff's  officer,  who  has 
•  given  security  for  the  due  execution  of  process,  is  not  a 
competent  witness  tg  prove,  that  he  endeavoured  to 
make  the  arrest. (3)  So,  in  an  action  by  an  infant  plain- 
tiff, his  prochein  amy  or  guardian  are  not  competent 
witnesses  for  him,  as  they  are  liable  to  costs.(4)  So,  in 
in  an  action  of  assumpsit  for  goods  sold  and  delivered, 
the  plaintiff  having  proved  the  sale  of,  the  goods  to  the 
defendant  and  to  gne  J.  S.,  who  were  partners  in  trade, 
Lord  Kenyon  held  that  J.  S.  could  not  be  witness  for 
*  the  defendant,  t<7  prove  that  the  goods  were  sold  to  bhn-* 
self,  and  that  the  defendant  was  not  concerned  in  the 

(1)  Bourne  v  Turner,  1  Str.   632.    Hopkins  v  ISfcnl,  2  Str.  1026.    Gib'  Ev\    • 
f              Doe  dcm.  Foster  v  Williams,  Cowp.     107.     Head  r  Head,  3  Atk.  511,  547. 

'     621  See  1  Cox's  Coses  in  Chan.  286  ' 

(2)  1  T.  R.164.  Other  case?,  toil-  (3)  Powell  ▼  Hord,  *Z  Ld.  Rajfe. 
Instrate  the  rule,  are,  Young  v  Bairner,  14(1  1  Str.  6M).  S.  C.  3  Campb.  523L 
1  Esp,  N.  P.  C.  103.  Piesley  v  Voo  (4)  Jatnes  v  Hatfeld,  1  Str.  A48. 
Each,  2  Esp.  N.  P.  C.  603.  Barker  v  Hopkins  v  Neal,  2  Str.  19^6.  Gilb.  £▼. 
Tyrwhitt,  4  Campb.  27.  Brind  v  Ba»  107.  Head  v  Head,  3  Atk.  51 1. 547.  See 
coo,  5  Taunt.  183.  1  Cox's  Cases  in  Chan.  286. 


(a)  Panautt  v.  Bmkau,  1  Binney  444.  So,  a  person  who  has  given  a  bond  to 
indemnify  the  plaintiff  from  the  costs  of  the  suit,  is  incompetent  Buttery  War- 
ren,  11  Johns.  Rep.  57.  . 

(b)  ft  is  the  practice  for  the  court  to  discbarge  the  toil,  upon  application,  when 
he  is  wasted  as  a  witness  for  tbe  defendant:    Irmn  ▼  CbrytU,  8  Johns.  JRep.  497. 


{«)  Vide,  Young  v  Bmrnhr,  J  Esp.  103, 

m 

(b)  Vide  Hubby  v  Bronn  %  Nichols,  16  Johns  Rep.  70,  where  the  same  rule  fr 
Hid  down  i  and  for  the  same  reason,  the  principal  obligor  in  a  bond  U  not  compe- 
tent witnest  for  the  surety  in  an  action  upon  the  bond,  7  Cranch  '.OH.  Riddle  v. 
Jtusy  Combs  v  Wilcox  4  Day  108.  Bo,  in  an  action  on  a  policy  of  insurance  to 
recover  for  aloes  by  barratry,  Lord  Kenyonheld  that  the  captain  was  an  incom- 
petent witness  to  disprove  the  fact  of  barratry,  as  by  defeating  the  pi?  in  tiff's  ac- 
tion he  would  discharge  himself  from  his  liability  over  to  the  underwriter.  Bird 
t  Thompson,  1  Esp.  337.  *  And,  on  the  other  hand,  if  the  witness  by  charging  the 
defendant,  would  exonerate  himself  from  a  liability,  he  is  incompetent  Roth' 
craeetaf.  v  Elton,  Pnake%\.  *Sheldnn  v  Ackley,  4  Day  438  Emertonv  An- 
drew,  4  Mass.  Rep.  653.  2  Mass.  Rep.  444.  Upon  the  principle  that  a  wi»nr?s  is 
incompetent,  who  is  interested  to  defeat  the  plaintiffs  action,  because  in  ase  the 
plaintiff  recovered,  he  would  be  liable  to  the  deienttant  in  a  suit  in  w Inch  the  re- 
cord hi  the  previous  action  would  be  evidence  against  bitn,  a  grantor,  who  has 
laud  with  waxraoty,  if  inadmissible  in  support  of  his  graotee's  title 
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purchase  except  asvhis  servant ;   for,  said  Lord  Kenyon, 
hy  discharging  tBe  defendant  he  benefits  himself,  as  he  , 

Tviil  be  liable  to  pay  a  share  pf  the  costs  to  ba  recover- 
ed by  the  piaintiff.(l)(a)  So,  in  an  action  by  an  indorsee 
against  the  ^acceptor  of  a  bill  of  exchange,  which  had  *  47 
been  accepted  for  the  accommodation  of  the  drawer, 
the  drawer  is  not  a  competent,  witness  for  the  defendant 
to  proved  that  the  bolder  took  the  bill  for  an  usurious 
consideration.  This  was  lately  determined  in  the  case 
of  Jones  v.  Brooke.{2)  The  Court  of  Common  Pleaa, 
there  held,  that  the  witness  was  interested  to  defeat  the 
action  ;  for,  if  the  holder  should  succeed  against  the  ac- 
ceptor, the  acceptor  would  not  only  have  a  right  of  ac- 
tion against  the  drawer  for  the  principal  sum,  but  also 
for  all  damages,  which  as  acceptor  he  might  sustain  in 
being  sued  upon  the  tollj  the  drawer  of  an  accommoda- 
tion bill  being  bound  to  indemnify  the  acceptor  against 
the  consequences  of  his  acceptance  for  the  drawer's  ac- 
commodation.^ 

(1)  Goodaere  v  Beam*,  Peake  W.  P.  ney  v  Thomaf,  1  H  Bl.  306.  and  Ball. 
C   174.  y  Bostock,  I  Str  575.  as  to  the  Incora- 

(2)  4  Taunt  464.    Maondret  v  Ken-  petency  of  witnesses  liable  to  costs. 
ikL,  1  Campb.  408.    See  also  Trelaw- 
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Secondly,  a  certain  direct  and  immediate  interest  will 
disqualify,  although  it  may.  happen  that  the  verdict  in 
the  cause  cannot  be  evidence,  either  for  or  against  the 
witness  in  any  future  suit  concerning  that  interest.  The 
following  examples  may  be  cited  to  illustrate  this  gener- 
al rule. 

$  If  a  person  promise  a  witness,  that,  in  case  he  recover 

the  lands,  he  will  grant  him  a  lease  of  them  for  so  many 
jears,  this  excludes  the  evidence ;  (prthe  witness  would 
have  a  fixed  and  certain  advantage  by  the  event  of  the 
verdict. (1)  So  a  witness  has  been  rejected,  who,  If  the 
plaintiff  failed  in  the  action,  was  to  repay  a  sum  of  mo- 
ney in  his  hands  belonging  to  the  plaintiff,  but  was  not 

#  4ft  to  repay  any  part  of  it,  if  the  plaintiff  *succeeded.(2)  (a)  # 
And  in  the  case  of  Forrester  v.  Pigou(3),  an  action  on  a 
.  policy  of  insurance,  where  the  defendant  called  another 
underwriter  as  witness  whp  In  his  examination  on  the 
voir  dire  said,  he  had  paid  the  loss  tc  the  plaintiff  upon 
an  undertaking,  that  he  was  to  be  repaid  in  the  event  of 

(1)  Gilb.  Ev.  108.  *        Str,  129. 

(2)  Portlier ingbam'  v  Creemrood,  1        (3)  Maul*  &  Sel.  0. 


Jackson  d.  Caldmcll  v  Halhnback,  2  John*.  Rep.  394.  Snift  v  Dtan,  6  Johns, 
Rep.  bl'6.  Moon  v  Campbell,  1  Mwi.  600.  Abby  v  Goodrich,  3  Day  43J.  So,  a 
lessor  is  incompetent  to  support  the  title  of  his  lessee,  as  io  case  the  defendant 
were  evicted,  be  would  be  liable  on  the  implied  covenant  in  the  word  demised. 
Smith  v  Chambers,  4  Esp.  164.  So,  the  vendor  of  a  chattel  is  not  a  competent 
witness,  in  an  action  against  the  vendee,  there  being  an  implied  warranty  of  title 
in  every  sale  of  personal  property.  Heermanct  v  Vtrnoy,  6  Johns.  Rep.  5.  But 
a  grantor  without  covenant  of  title  or  warranty  is  admissible  to  prove  the  tiUe> 
of  the  grantee.  Busby  v  Greenslate,  1  Sir.  US^Dorsey  v  Jackman,  IS.  If  Randts, 
48.  So,  a  grantor  who  has  warranted  merely  against  persons  claiming  under  him* 
self,  is  a  competent  witness  for  the  grantee  against  a  party  not  claiming  under  the 
witness.  Tnambly  v  Henley,  4  Mass.  Rep.  441.  L&see  of  Grate  v  EnnU,  2  Bin- 
ney  95.  Lessee  of  Grin  v  Kinder  son*  Id.  108.  bust*  of  Henry  v  Morgan,  Id. 
500.  Lessee  of  Snxitser  v  Meese  4*  others,  6  Birvney.  500.  And  a  grantor,  with 
warranty,  is  a  competent  wi&ess  in  an  action  of  trespass  by  the  grantee,  although, 
the  defendant  justifies  under  a  right  of  freehold,  Van  Nuys  v  Terhune,  3  Jafctt. 
Cos,  82.    (1)  Vide  Justice  Spencer's  opinion  upon  this  case,  10  Johns.  Rep,  80. 

(a)  Vide  Owen  v  Mann,  2  Day  399. 
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this  action  failing,  %nd  that  he  had  since  received  a  letter 
from  the  plaintiff  promising  to  return  the  money  on  that 
event,  Lord  Ellenborough,  C.  J.  on  the  trial  rejected 
the  witness.  On  a  motion  afterwards  for  a  new  trial  on 
account  of  this  rejection,  the  court  sent  the  case  to  be 
retried,  for  the  purpose  of  ascertaining  more  particular- 
ly the  time  when  the  undertaking  was  piade  to  the  wit- 
ness ;  but  on  that  occasion  Lord  Ellenborough  said, 
"  If  a  person,  who  is  under  no  obligation  to  become  a 
witness  for  either  of  the  parties  to  the  suit,  choose  to  t 
pay  his  debt  beforehand,  upon  a  condition  that  it  is  to 
be  determined  by  the  event  of  that  suit,  he  becomes  as 
much  interested  in  the  event,  as  if  he  were  a  party  to  a 

consolidation  rule." 

• 

Rated  parishioners  were  always  considered  incompe* 
tent, beforethe late  actof  parliament(l), to  giveevidenco  . 
for  their  parish  in  appeals  against  orders  of  removal,  on 
*the ground  that  they  were  directly  and  immediately  inte-  *  51 
rested  in  the  event  of  the  proceeding,  by  which  the  main- 
tenance of  the  pauper  and  the  costs  of  the  appeal  might 
be  fixed  upon  their  parish,  and  have  the  effect  of  in- 
creasing their  proportion  of  the  rates  (2) 

A  bankrupt  is  not  a  competent  witness,  in  an  action 
by  his  assignees,  to  prove  property  in  himself  or  a  debt 
due  to  himself,  or  in  any  other  manner  to  increase  the 
fund. (3)  (a)  Nor  can  he  prove  his  own  act  of  bankrupt- 
cy, or  explain  an  equivocal  act,  or  prove  the  petitioning 
creditor's  debt,  or  any  other  part  necessary  to  support 

CO  St  54  0.  3.  c.  170.  i.  9.                 ,  10  Enst.  403. 

(2)  R.  v  Pro»9€f    4  T  %R.  19.  R.  ▼  (3)  Ewrns  v  Gold,   Bi'll.  N.  P.  43. 

South  Lvim,  5  T.  R.  6G7,  R.vK  ird-  Butler  v  Cooke,  Cuwp.  70.  Ex  parte 

focd,2  East,  561.     See  R.  v  flTobarn,  Burt  1  Maddoclc,  AG. 


00  9*1  vi<te  Mc  Erven  v  Gibbs  i(  aJ,  4  DalL  137.  The  ioslimony  of  a  bankrupt 
in  EoghAd,  cannot  be  admitted  to  prove  a  debt  on  account  due  here.  OHt  Ad- 
miniitrator  r  Eitcutor  of  llmkini,  3  Jhviv's  Eq.  Jfcp.  175. 
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*h*?  commis^n,  not  even  after  obtaining  a  certificate, 
sua  execMtinir  a  release  of  his  share  in  the  surplus ;  for, 
\i  'he  commission  b  not  srood,  the  certificate  and  aii  the 
proc«?eiiiTC5  are  void,  and  the  bankrupt  will  be  Hxhle 
-fcrun  :o  bis  dcbis,  from  which  the  certificate  woul  i  tfts- 
ctrarw  him.*' I)    For  the  same  reason  he  cannot  be  q-^t^ 
tiotied  2?  Co  any  antecedent  act  of  bankruptcy,  either  id 
his  examination  in  chief  or  in  his  cross  examination. '3* 
v£>      Ajuu  <?n  a  second  commission  of  bankruptcy,  a  certLSc:** 
sed  bankrupt  cannot  be  a  witness  for  the  assignees  utv 
der  that  commissson,  unless  he  has  paid  15  shillings  in 
rhe  rotrad  ;  for,  in  the  event  of  his  not  making  that  pay- 
ment under  the  second  commission,  his  future  effect*  are 
iaole.{3)    A  bankrupt  has  been  admitted,  in  An  action 
by  the  assignees  to  recover  money  levied  under  an  ex- 
ception on  a  warrant  of  attorney,  to  prove  that  the  de- 
&:fiJant  knew  of  his.  insolvency,  at  the  time  when  the 
execution  was  issued. (4)  (a) 

m 

m 

A  creditor  of  a  bankrupt  is  not  competent  to  increase 
the  fond,  out  oftfhich  he  may  receive  a  dividend.  (5)  (6) 

(T)  Crora  r  Fox,  2  H  81. 979.  n.  (a)  Hoffman  v  Pitt  and  Chapman  v  Gard- 

Flower  v  Herbert,  ib.    Field  v  Curtis,  ner. 

2  Str.  829.     Chapman  v  Gardner,  2  H.        (2)  Wratt  v  W  ilkintoo,  5  Em.  ft .  P. 

BI  279.    Hoffman  v  Pitt,  *  E<p.  N.  P.  C.  187.  El^om  v  Brailey,  MS. "  case  m 

C.  22. —The  case  of  Oxlade  v  Perchard,  1  8elw.  N.  P.  239. 
i  Efp.  N.  P.  C.  286.  (in  which  case  a       (3)  St.  5  G.  2.  c.  30.  s.  ft  Kernel* 

bankrupt   w«s   admitted  to  explain  a  Greenwoflers,  Peake  N.  P  C  a 
doubtful  act  of  bankruptcy,)  has  in  ef-         (4)  Reed  v  James,  1  Startle,  13*. 
feet  been     overuled  by  tee  cases  of        (5)  2Campb.  301.    Craig, 


tratrix,  &c.  vCundell,  I  Campb.  381. 


(*)  Where  a  son  and  one  of  the  heirs  of  an  intestate  is  introduced  by  tta.ad- 
vahiistratrix  as  a  witness ;  held  that  he  is  a  competent  witness,  notwithstanding  be 
ywy  increase  the  rahie  of  his  real  estate  thereby :  unless  it  were  in  evidence  that 
the  testator  left  real  estate.  Boynton  Administratrix  r  Turner,  Id  Mass,  Rt?. 
391. 

(ft)  Pkmfa  ▼  Jssigntettf  Ingraham,  5  Johns.  Rep.  427.  It  is  a  general  rule 
if  evidence  that  if  the  eject  of  the  witness*  testimony,  will  be  to  create  or  in- 
crease a  food  in  which  he  will  be  entitled  to  participate,  be  is  incompetent.  5 
JjJbw.  Rep.  258.  /nuts  v  Miller,  2  Vail.  50.  White  v  Derby,  1  Ma$$  Rep. 
£S.  Boynton  v  Turner,  13  Mats.  Rep.  391.  Jwtin  v  Bradley,  2  Day  466. 
Ttmple's  Executor  v  Klkffl»  Errrvtrix9%Mvn.  4:*Z    And  it  has  been  h*ld  that. 
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He  cannot  therefore  give  any  evidence  to  deprive  the    . 
bankrupt  of  *kis  allowance. (1)     And  the  petitioning     *  62 
creditor  (though  he*  may  defeat  a  commission (2)  or  cut 
down  his  own  debt)  (3),  is  not  a  competent  witness  to 
prove  the  commission  regularly  sued  out;  because  he 
enters  into  a  bond  to  the  Lord  Chancellor  conditioned 
to  establish  the  several  facts,  upon  which  the  validity  of 
the  commission  depends,  and  to  cause  it  to  be  effectually 
.cxecuted.(4)  (a)     It  has  been  held,  that  a  creditor,  who 
has  not  proved  his  debt  under  the  commission,  Is  com- 
petent to  support  the  commission,  though  not  to  increase 
the    estate (5);  0n  the  ground  that  Jie  has  no  immediate     « 
or  certain  benefit,  and  it  may  be  as  advantageous  for  the 
creditor  to  be  allowed  to  sue  his  debtoras  a  solvent  per- 
son, as  to  receive  a  dividend  under  the  commission.— 
However,  as  a  commission  of  bankruptcy  passes  the 
whole  of  the  bankrupt's  real  as  well  as  personal  estate  to 
the  assignees,  and  appropriates  immediately  to  the  satis- 
faction of  his  debts  that  which  cab  only  be  reached  re- 
motely and  partially  by  the  process  of  common  Iati%  it 
13  in  this  respect  a  proceeding,  evidently  favourable  to 
the  creditors  ;  and  therefore  in  a  later  case,  on  the  trial        k 
of  an  issue,  whether  a  person  was  a  trader,  a  creditor 

(1)  Shuttleworth  v  Bravo,  1  Str.  507.  Taunt.  320. 

A  creditor,  wbo  bas  told  hi*  debt,  or  (2)  2  Campb.  412.     Id  re  Codd.  2                  [53] 

agreed  to  sell  it,  may  prove  the  peti-  Scho.  at  Lef.  116.              > 

tsoninc;  creditor's  debt,  in  support  of  the  (3)  Lloyd  v  Srretton,  1  Starkie    40. 

comniMion,  or  may  give  evidence  to-  (4)  Green  v  Jones,  'I  Campb  411. 

inrease  the  fund*.    Granger  v  Fur  loop,  (5)  William*  v  Stevens,  2  Campb. 

2  Blac  Rep.   1273.     Heaih  v  Hall,  4  301.    • 


a  witness  holding  an  order  from  the  plaintiff  or  bis  agent,  the  amount  of  which  was 
to  be  paid  out  of  the  sum  which  might  be  recovered  in  the  action,  was  interested 
ia  the  event  of  the  suit,  although  the  agent  had  not  accepted  tlie  order,  and  the 
plaintiff  was  at  all  events  responsible  to  the  witness  for  the  amount  Peyton* 
Halldl,  1  Catties'  Rep,  364. 

<<0  In  the  ease  in  the  text,  the  assignees  of  the  bankrupt  were  plaintiff* ;  but  it 
bas  bteo  held,  fo  a  real  action  in  which  the  tenant  derived  his  title  under  a  sals) 
ffotttbe  assignee  of  a  bankrupt,  that  the  petitioning  creditor  was  a  competent 
vitnms  to  prove  hft  own  debt  upon  wjjich  the  commission  of  bankruptcy  wat 
•varied.    Ferrington  y  Ftrrington,  4  Mats.  Rtp.  237. 
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who  bad  igtot  proved,  was  not  allowed  to  support  the 
commission,  under  which  he  might  afteV  wards  prove  and 
receive  a  dividend(lj  (a).  And  tljp  Lord  Chancellor 
has  also  determined, 'that  a  creditor  is  not  competent  to 
prove  an  act  of  bankruptcy  at  the  opening  of  a*commis- 
8ion.(2)  "  It  is  not  enough,  (as  the  Chancellor  is  re- 
ported to  have  said  in  another  case,)  (3)  that  the  creditor 
has  not  availed  himself  of  the  commission ;,  it  ought  to 
be  certain  that  he  never  will,  in  order  to  render  him: 
competent." 

* 

In  an  action  ofUresfjass  against  a  sheriff,  where  the 
question  wis,  whether  goods,  which  had  been  taken  in 
execution  in  a  suit  against  A.  B.  belonged  to  him  or  to 
the  plaintiff,  4*  B.  was  not  allowed  to  be  witness  for  the 
defendant  to.  prove  the  goods  his  property,  since  he 
would  have  been  discharged  from  his  debt  in  case  of  a 
.verdict  for  the  defendant,  (4)  (b) 

In,  an  action  of  ejectment,  where  the  plaintiff  had 
made*  out  a  priyia  facie  case  against  the  defendant  as 
tenant  in  possession,  the  Court  of  Common  Fleas  held 
that  a  witness  called  on  the  part  of  tj$e  defendant  was  not 
competent  to  prove  himself  the  real  tenant,  (e)  and  that 
the  defendant  was  only  his  bailiff;  for  the  verdict  would 
have  the  effect  of  turning  him  out  immediately ;  it  was 
therefore  an1  immediate  interest,  and  outweighed  the  rd- 

w 

(})  Adams  r  Malkin,  3Caropb.$43. ;  (3)  1  Rom,  392*. d. 

($  Ex  parte  Osborne,  2  Vea.  and  (4)  Bland  v  Ansley,  2  New  Rep. 

Beam,  177.    1  Rose's  Cases  in  Bank-  331. 
roptcy,  287.S.C. 


(a)  G&oke  v  Edwards,  2  Starkie  302. 

(t)  But,  in  an  action  of  Replevin,  the  defendant,  justi6ed  as  a  depot/ sheriff; 
alleging  the  property  io  the  chattels  to  be  in  A.  B.  &  C.  D.  and  that  he  attached 
ainbiety  as*  the  property  of  A .  B.  The  issue  befog  on  the  property  of  the  plaintiff 
in  Replevin,  C.  D.  ra  a  competent  witness  to  prove  the  property  in  himself  an* 
A.  B:    P«ff€  t  Wuks,  13  M**$.  Rip.  199.    Vide  ante  50.  n. 


(e)  Vid*  tnte48.ru 
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naoter  effect  of  his  subjecting  himself  by  his  testimony 
to  an  action  of  ejectment  and  trespass  for  mesne  prof- 
its.^) , 

If  there  is  a  direct  interest  in  the  event  of  the  suit,  it 
will  make  the  witness  incompetent,  however  small  and 
♦inconsiderable  the  degree  of  interest  may  be.  Thus*  in     *  53 
.  an  action  of  trespass,  where  the  question  was,  whether 
*  a  corporation,  which  had  inclosed  part  of  a  common, 
had  left  sufficiency  for  the  commoners,  a  freeman  was 
considered  incompetent  to  prove  the  affirmative(2),  be- 
cause the  rent  must  have  been  received  for  the  use  of 
the  corporation  ;  though  it  was  admitted,  that  the  amount 
of  the  rent  was  exceedingly  small.    Hence  it  appears, 
that  a  person  who  loses  or  gains  the  smallest  sum  by  the 
event  of  a  suit,  whatever  may  be  his  rank,  fortune,  or 
character,  is  as  incompetent  to  give  evidence,  as  one  who 
may  be  interested  to  the  amount  of  thousands.     This  is 
the  unavoidable  consequence  of  the  general  rule.    If 
interest  is  allowed  to  disqualify  in  any  case,  it  must  in 
all ;  as  it  is  impossible  by  any  scale  to  measure  the  differ- 
ent effects,  which  it'raay  have  on  different  minds.(«) 

f 

(!)  Doe  d.  Jones  r  Wilde,  5  T<mnt        (2)  Burton  v  Hinde,  5  T.  R.  174 .* 
lfci.     m  Marshall,  7.  S.  C. 


1  *See  R.  ▼  Mayor  and  Commonalty  of  London,  2  Lev*  231.  R.  v  Carpenter  2 
Show.  47  and  case  o  f  City  of  London,  t  Vent  r.  35 1,  contra. .  In  these  cases,  free- 
men were  admitted  to  be  witnesses  on  account  of  the  minuteness  of  their  interest, 
againet  the  opinion  of  Jones  J.  The  law  of  the  case  in  2  Lev.  (where  the  point  it 
precisely  the  same  as  in  the  other  two  cases,)  has  been  doubted  by  Mr.^ Justice- 
Boiler  j  see  Bull.  N.  P.  290.  . 

(a)  And  the  witness  cannot  testify  as  to  aoy  point  arising  on  the  trial  of  the 
cause,  such  as  the  service  of  notice  on  the  defendant,  to  produce  certain  papers  at 
the  trial.  Bulkr  v  Warrm,  1 1  Johns.  Rep.  57.  Sed  vide  Jackson  exdem  Living- 
it  m  and  Bogart  v  Frier,  16  Johns.  Rep,  193.  in  which  the  foregoingxase  is  over* 
ruled.  And,  it  ir  held  that  the  evidence  of  the  loss  of  a  deed,  so  as  to  lay  a 
foundation  for  the  introduction  of  inferior  proof  of  its  execution  and  contents,  be* 
iog  addressed  to  the  court  alone,  and  not  to  the  jury :  evidence,  by  an  interested  * 
witness  or  even  by  a  party  In  a  cause  may  be  admitted,  and,  for  the  same  reason 
the  same  evidence  maybe  admitted,  to  show  that  a  subscribing  witness  to  a  deed, 
could  not  be  found ;  or  to  prove  the  service  of  a  notice  on  the  defendant  to  pro- 
4^:e  a  paper  in  his  possession  at  the  trial. 


A3  Of  Incompetency  of  P^Rness  frtim  Interest*      [Ch.  5* 

If  the  witnesa  has  an  interest  inclining  him  to  each  of 
the  parties*  so  as  upon  the  whole  to  make  him  indtffei> 
ent,  he  will  be  competent  to  give  evidence  for  either 
party. (a)  Thus  in  an  action  of  assumpsit  for  money  paid 
to  the  use  of  the  defendants,  who  were  ship-owners,  Lord 
Kenyan  admitted  the  captain  to  prove  that  he  had  re- 
ceived  the  money  from  the  plaintiff  for  the  defendant's 
use ;  for  he  stood  indifferent  between  the  parties,  and 
tphichever  way  the  verdict  might  go,  he.  was  equally 
answerable.  (1)  (b)  So,  in  an  action  of  covenant  for  rent, 
-  where  the  point  in  issue  was,  whether  A.  B,  whose  title 
both  the  plaintiff  and,  defendant  admitted,  had  demised 
*  54  the  premises  first  to  the  ^plaintiff  or  to  a  third  person, 
A/  B.  was  a  competent  witness  to  prove  that  fact;  lor  the 
verdict  could  not  be  given  in  evidence  in  any  future 
action  either  by  or  against  the  witness,  being  a  record 
^J  between  other  parties ;  and  it  appeared  to  be  indifferent 

to  him,  whether  he  had  the  one  or  the  other  as  his  ten- 
ant. (2)  (c)  So,  where  one  partner  drew  a  bill  in  the  part- 
nership firm,  and  gave  it  in  payment  to  a  separate  credi- 
tor in  discharge  of  his  own  debt,  the  Court  of  King's 
Bench  held,  that,  in  an  action  by  stich  creditor^  against 
the  acceptor,  either  of  the  partners  might  be  called  on 

(t)  Evans  v  Williams  7T.  H.  48K  n.  Staplm  v  Okinea,  !  E«p.  N.  P.  C  3*2. 

(t)    oeher  v  Buster,  1  Stark ie ,27.  JL  (l)  Bell,  v  Harwood,  3  T.  R.  308, 

dertoo  v  Atkinson,  7  T.  R.  480.  Shut-  See  Serle  y  Serle,  £  Roll.  Abr.  685.  tit 

tkworth  v  Stephens,  I  Campb.   407.  Trial,  (.0.)  cited  Gib.  Ev.  409. 


(«)  Jackson  d.  Caldwell  v  Hallenback,  2  Johns.  Rip.  394.  Bailey  if  Bogtrt  v 
Ogdms,%  Johns.  Rep.  420.  M'Leodv  Johnston,  4  Johns.  Rep.  126,  Baling v 
Ruder,  I  Hsn.  if  Mun.  1G4.  Cuskman  v  Loiter t  2  Mass.  Rep.  108.  Marquand 
v  Wetb  if  Weeb,  16  Johns.  Rep.  80. 

(b)  So, a  master  of  a  vessel,  who  bad  drawn  a  bill  on  his  owners  for  the  necca- 
Jary  expenditures  of  the  vessel,  is  a  competent  witness  in  an  action  by  the  payee 
against  the  drawer  j  for  he  is  alike  liable  to  both  parties.    Millrvard  v  UaiUtit,  2 
Chines'  Rep.  77. 

1  (e)  In  an  actio©  of  trover  by  a  sheriff  who  levied  on  goods  without  notice  of  any 
rent  being  in  arrear,  against  the  landlord  who  had  distrained  the  same  goods, 
the  tenant  was  held  to  b*  a  competent  witness,  Alexander  ▼  Moton,  1 1  Johns* 
Rep.  189. 


Sect.  1.]  Of  the  Nature  of  the  Interest.  54. 

the  part  of  the  defendant,  to  prove  that  the  partner,  who 
drer  the  bill,  had  no  authority  to  draw  it  in  the  name  of 
the  firm  ;  and  that  the  bankruptcy  of  the  partners  would 
not  vary  the  question  as  to  the  competency  of  the  wit- 
ness.^)    In  this  case,  the  partner  who  drew  the  bill 
would  have  been  liable  to  the  plaintiff  to  the  amount  of 
his  debt,  if  the   plaintiff  had  faiJed  in  the  action,  and. if 
the  plaintiff  had  succeeded,  he  would  have  been  liable 
to  the  defendant  the  acceptor  ;  and   with  respect  to  the 
other  partner,  though  he  would  have  been  liable  to  the 
defendant,  if  the  plaintiff  recovered,  he  would  have  had 
his  remedy  over  against  his  joint  partner.     And  in  the      «. 
late  case  of  Hudson  v.  Robbinson(2),  which  was  an  ac- 
tion of  assumpsit  for  the  non-delivery  of  goods  and  for 
money  had  and  received,  and  the  defendant  pleaded  in 
abatement,  that  the  promises  were  made  jointly  with  A. 
and  B.  and  not  by  the  defendant  alone,  the  Court  of 
King's  Bench  determined,  that  A.  was  a  competent  wit- 
ness for  the  plaintiff,  to  prove  that  the  defendant  was  not 
authorized  or  employed  by  the  partners  to  make  the  con- 
tract, and  that  he  received  the  money  to  his  own  use ; 
for,  although  the  plaintiff  should  succeed,  the  defendant 
vould  not  on  that  account  be  precluded  from  sueing  the 
other  partners  for  contribution  ;  the  record  in  this  ac- 
tion would  not  operate  as  an  estoppel  against  him  on  that 
occasion,  because  there  is  no  mutuality,  out  of  which  the 
estoppel  can  arise  ;  the  record  can  only  be  used,  as  a  me- 
dium of  proof,  to  shew  that  this  defendant  had  paid  in  tie 
action  a  certain  sum,  and,  in  this  point  of  view,  the  ver- 
dict in  favour  of  the  plaintiff  must  be  considered  rather 
as  prejudicial  to  the  witness* 

In  the  case  of  Ilderton  v«  Atkinson(3),  where  the 
question  was  in  an  action  of  assumpsit,  whether  A.  B., 
who  had  received  money  due  from  the  defendant  to  the 
plaintiff,  received  it  in  the  character  of  agent  for  the 

* 

(\)  RWlcv  v  Tavlor,  13  East,  175.  (3)  7  T.  R.  480. 

(3)  4  Msote  &  SeL  476. 


t 
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54  Of  Incompetency  of  Witness  from  Interest.     [Ch.  5* 

plaiqjti^  the  Court  of  King's  Bench  held,  that  A.   Br 
[Ml  might  be  scalled  for  the  defendant  to  prove  his  agency, 

as  ne  was  liable  either  to  pay  the  money  received  or  to 
refund  it  to  the  defendant ;  and  though  it  was  objected, 
th%t  he  h&d  a  stronger  interest  to  give  evidence  in  fa- 
vour of  the  defendant  than  on  the  side  of  the  plaintiff 
(since,  if  he  had  received  the  money  under  a  misreprs- 
55       sentation  of  his  own  character,  the  defendant  *tnight  re- 
cover from  him  the  costs  of  the  action  then  depending 
as  well  as  the  money,)  the  court  held,  that  the  possibili- 
ty of  such  a  remote  interest  did  not  make  the  witness 
incompetent.    Upon  the  authority  of  this  case,  the  case 
of  Birtv.  Kirshaw  (l)-jvas  decided  ;  there,  the  Court  of 
King's  Bench  were  of  opinion,  that  the  indorser  of  a 
note,  who  had  received  money  from  the  drawer  to  take 
it  up,  was  a  competent  witness  in  an  action  by  the  indor- 
see against  the  drawer  tp  prove  on  the  part  of  the  de- 
fendant, that  he  had  satisfied  the  note  ;  since  he  would 
be  liable  on  the  note  to  the  plaintiff,  if  .the  defendant 
succeeded,  or  to  the  defendant  in  an  action  for  money 
had  and  received,  if  the  plaintiff  succeeded  ;  and  the 
Court  held,  that  the  witness  was  not  rendered  incompe- 
tent  by  the  circumstance  of  his  being  also  liable  to  the 
defendant,  in  the  latter  case,  for  the  costs  of  this  action 
in  consequence  of  his  non-payment.     But  in  the  recent 
case  of  Jones  v.  Brooke (2),  which  was  an  action  agalhst 
the  acceptor  of  a  bill  accepted  for  the  accommodation 
of  the  drawer,  the  Court  of  Common  Pleas  held,  that 
the  drawer  was  not  a  competent  witness  for  the  defend- 
ant to  prove,  that  the  holder  received  the  bill  oaan  Usu- 
rious consideration ;  on  the  ground,  that  he  was  bound 
to  indemnify  the  acceptor  against  the  consequences  of 
an  acceptance  made  for  his  accommodation,  and  would 
therefore  be  liable  to  the  acceptor  not  only  for  the  prin- 
cipal sum,  but  also  for  all  the  costs,  with  which  be  might 
be  charged  in  this  action.    The  liability  to  the  costs  of 
the  action,  as  appears  from  several  cases  before  mention- 

(I)  2  East,  458.  ing,  14  Cast,  567.    Keiglhley  v Butt, 

{'I)  4  Taunt.  461.  Townead  v  Down-   3Campb.523. 
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Sect.  1.]  Of  the  Nature  of  the  Interest,  bb 

% 

ed,  is  a  substantial  objection  to  the  competency  of  a 
witness;  and  however  indifferent  be  may  be  in. other  re- 
spects towards  either  party*  yet,  if  he  has  incurred  such  . 
a  liability,  be  has  an  immediate  and  direct  interest  in 
the  event  of  the  suit, (a)  In  the  case  of  Buckland  V. 
Tankard(l)  the  Court  held,  that  a  witness  who  mightfcave 
a  remedy  by  action,  whether  the  plaintiff  or  defendant 
had  a  verdict,  was  nevertheless  interested,  because,  tin- 
der the  particular  circumstances,  he  would  have  a  great- 
er difficulty  in  the  one  case,  than  in  the  other(^,  to  *en-  #  56 
force  that  remedy.  However,  this  appears  to  be  the  on- 
ly case  which  has  been  decided  on  such  a  ground  ;  and 
from  the  leading  cases  on  this  subject,  which  rest  on  the 
broad  ground  of  interest,  such  at  circumstance  may  now 
more  properly  be  considered  as  having  a  strong  influence 
on  the  witness,  but  not  as  forming  any  solid  objection  to 
his  competency. 

The  objection  to  a  witness  on  account  of  his  being  in-' 
terested,  is  an  objection  on  the  voire  dire,  and  excludes 
him  from  giving  any  kind  of  evidence  for  the  party  who 
calls  him.  If  the  objection  prevails,  he  cannot  be  ex- 
amined at  all.(c)     The  meaning  of  the  rule,  which  de- 

(l)  5T.R.  579. 


•  (a)  Vide  ante  50,  n.  («) 

(B)  In  an  action  of  ejectment  in  which  the  defendant  claimed  under  one  Barber, 
Jmu  wa#  offered  as  a  witness :  it  appeared  that  Jones  held  a  promissory  note 
given  by  the  defendant  to  Barber,  to  secure  a  part  of  the  purchase  money  of  the 
land,  which  note  had  been  assigned  by  Barber  to  Jones,  and  which  the  defendant 
had  paid  under  an  agreement,  that  in  case  the  plaintiff  should  recover  in  the  pre- 
sent actio*),  Jones  should  refund  the  money  and  resort  to  Barber,  who  was  a  man 
of  property,  for  payment :  the  witness  was  held  incompetent,  on  the  ground  that 
if  judgment  should  be  rendered  against  the  defendant,  the  witness  wonld  be  oblig- 
ed immediately  to  refund  the  money,  while  his  demand  for  a  similar  amount 
against  Berber,  might  long  be  postponed,  be  sought  after  with  great  expense,  and 
eventually  tail,  through  Barber's  insolvency :  the  obligation  to  refund,  in  the 
event  of  a  judgment  against  the  defendant,  would  be  certain;  but  the  reimburse- 
ment by  Barber,  at  best,  would  be  contingent    Owen  v  Mann,  2  Day  3Q9. 

(e)  A  witness  is  competent  when  called  on  to  testify,  by  a  party  against  whom 
he  b  interested ;  or,  in  other  words,  a  witness  U  competent  when  swearing  against 


/ 
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dares,  that  an  interested  person  shall  not  be  witness  -in 
courts  of  justice,  must  be,  that  he  cannot  be  heard  at  ail 
times  as  a  witness  on  the  side,  to  which  his  interest  inclines 
him.(a)     Chief  Baron  Gilbert  lays  it  down,  that  he  is  to- 
tally excluded  from  all  attestation,  from  his  supposed 
waqt  of  integrity.      Thus,  on  an  indictment  against  a 
township  for  not  repairing  a  highway,  a  person  of  anoth- 
er township  in  the  same  parish  seems  not  to  be  a  compe- 
tent witness  for  the  prosecution,  even  to  prove  the  road 
to  t?e  a  common  highway  ;  though  it  may  be  said,  that 
to  such  an  extent  he  charges  himself,  and  his  testimony 
is  against  his  own  interest.      The  answe*  to  this  is,  that, 
on  the  trial  of  this  indictment,  his  evidence  has  not  that 
tendency ;  for,  without  the  proof  of  that  feet,  the   in- 
dictment cannot  be  sustained,  and  the  witness  by  giving 
such  evidence  is  supporting  a  prosecution,  which,  'if  it 
succeed,  would  have  the  effect  of  discharging  him  and  the 
inhabitants  of  the  other  townships.    So,  in  an  action  of 

ejectment,  a  witness,  who  admits,  that  he  is  to  have  a 
lease  of  the  premises,  in  case  the  defendant  is  turned 

out  of  possession  by  the;  ejectment,  is  as  incompetent  to 

prove  the  defendant  in  possession  of  the  premises,  as  to 

prove  any  other  material  fact  necessary  for  the  support 

of  the  action. {b) 


his  own  interest.  Sirt  v  Wood,  1  £jp.  20.  Jackson  d.  Youngs  anil  others  v  Fre- 
denburgh,  1  Johns.  Rep.  159.  Munay  v  WU*m,  1  Binncy  531.  Well*  v  ftufr. 
er,  3  Btntuy,  366.  Braxton's  Jdmx.  ▼  Hilyard,  2  Mun.  49.  And  where  a  wit- 
ness is  produced  by  the  party  against  whom  he  is  Interested,  the  other  party 
«ay  cross-examine  him  as  to  all  matters  pertinent  to  the  issue  on  trial  Webster 
v  Lee,  5  Mast.  Rep.  334.  A  witness,  on  examination  on  the  voire  dire,  acknowl- 
edges that  he  has  entered  into  an  agreement,  and  at  the  same  time  produces  a 
written  agreement ;  this  ought  to  be  read.    Butter  Sfalv  Often,  2  StarkU  433. 

(a)  But  a  witness  competent  to  answer  any  ojuestioa,  ought  not  to  be  rejected 
generally.  3  Term  Jfep.  35,  36 ;  thus,  if  a  suit  be  brought  for  distinct  matter*  ©C 
account  or  causes  of  actios,  the  witness  may  testify  aa  to  those  in  which  be  la  not 
toterwetesL  Smith  tstam  v  C*fTrnt^**4toj,  4  CrancA  62.  A  contrary  doe- 
trine,  however,  has  beta  expressly  laid  down  by  the  Supreme  Court  of  the  stata 
©fNew-torJr.    Gt&rSU*ari,4Johu.R*p.293.      ^ 

(b)  Vide  ante  41  ' 


V '  P<tTl$  to  the  SuiL 
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some  otter  person(l)(<z) ;  as  a  procbein  amy  (ft)  soeing  far 
an  infant.(2)  Persons  appointed  governors  and  direc- 
tors of  the  poor  of  a  parish,  under  an  act  of  parliament, 
which  authorises  them  to  assess  rates  on  the  inhabitants* 
but  in  case  of  appeal,  makes  them  liable  to  costs,. to>be 
indemnified  out  of  the  parochial  fund,  are  not  compe- 
tent witnesses  on  the  trial  of  such  appeal  ;  as  they  are 
parties  to  the  suit,  and  liable  to  costs  individually  in  the 
first  instance. (3 J  But  there  is  no  objection,  it  is  said* 
to  the  competency  of  persons,  who  are  party  to  a  suit  in 
a  corporate  capacity,  and  consequently  not  individually 
liable  to  costs,  and  who  are  free  from  all  interest  in  the 
question,  (c)     Thus,  in  an  action  against  the  governors 

(1)  Bauerman  v  Radenias,  7T.  R.  Str.  548.    Hopkins  v  Neal,  %  Str.  1025. 
868.  Gilb.  Ev.  107 

(2)  Clotterbuek  v  Lord  flkiotinptow-       (3)  R.  w  St.  Mary  Magdalen,  Ber* 
er,   1  Str.  505.    James  v  Hatfield,   I  mondsey,  3  Cast,  7. 


(a)  2  Day  404.  2  Hen.  and  Mun.  483.  Beard's  ExW.  v  ConmafCs  JE*V.  3 
Harrii  and  M'Htnry  1  >2.  But  it  baa  been  held  in  Pennsylvania,  that  a  nominal 
party  was  a  com  oe  tent  witness  at  law,  on  the  ground  that  there  brinjfno  court  of 
equity  in  that  state,  the  assignee  or  cejttuy  que  Crust  is  compelled  to  bring  bis  ac- 
tion in  the  name  of  the  assignor  or  trnstee,  and  cannot  file  a  bill  in  bis  own  name  ; 
and  as  regards  costs,  they  constantly  look  to  the  person  beneficially  interested* 
Steehv  Phcenix  Insurance  Company,  3  Binney  306.  M'Cknachan  v  Scott,  2  DaU; 
172.  n.  APJftcen  v  G\khi%  4  Doll.  137.  Drum  v  Lessee  of  Simpson,  6  Binney 
478.  In  South  Carolina,  it  seems  that  a  nominal  plaintiff  is  a  competent  witness. 
Canty  v  Sumter,  2  Bay  03. 

(b)  So,  an  executor,  either  plaintiff  or  defendant,  is  incompetent  Panxantv 
BoiUau  and  another,  I  Binney  444.  ffeekert  v  Home,  6  Binney  16.  But  an  ad- 
ministrator dura  ante  minore  etate  is  a  competent  witness  in  an  action  against  the 
executor,  either  at  law  or  in  equity  j  for  such  administrator  cannot  sue,  nor  can 
be  be  called  to  an  account  by  any  but  the  executor.  Forlherby  v  Pais,  3  Aik.  604. 

(e)  Gilpin  v  Vincent,  9  Johns.  Rep.  758b.  ante  44  is.  So,  the  trustees  of  a  pious 
charitable  society  are  competent  witnesses  in  support  of  a  will  under  which  they 
take  as  legatees  or  devisees  in  trust  for  the  benefit  of  the  institution.  Nasvn  r 
Thatcher  and  others,  7  A/on.  Rep.  398.  Cornwell  v  I  thorn,  1  Day  35.  In  Eng- 
land there  seems  to  be  no  general  rate  adopted,  when  members  of  corporations 
shall  be  atmitted,  or  refused  to  be  witnesses,  in  actions  for  or  again*t  the  corpo- 
ration!; but  every  case  stands  upon  its  own  circumstances;  that  is,  whether  the 
interest  be  so  valuable  at  it  may  be  presumed  it  can  occasion  partial  try  in  then* 
or  not.    Sniffs  Ev*b7.  4 


Sect.  2.]         Of  Incompetency  of  Party  to  the  SidU  & 

of  the  Foundling  Hospital  for  the  amount  of  work  done 
by  the  plaintiff,  Lord  Kenyon  admitted  several  of  the 
governors  to  prove  the  badness  and  insufficiency  of  the 
work.(I) 

■ 
An  exception  to  the  general  rule  is  stated  by  Rollc 
C.  J.,  in  the  case  of  an  action  against  a  hundred,  on  the 
statute  of  Winton(2),  where  the  plaintiff,  (the  party  rob- 
bed) was  allowed  to  *prove  the  robbery  and  the  amount  *  58 
of  his  loss,  "from  necessity,  on  default  ol  other  proof."(3)  j69j 
So,  in  the  case  of  Ben  net  v.  Hundred  of  Hertford  (4), 
which  was  an  action  on  the  same  statute,  brought  by  a 
carrier,  for  a  robbery  committed  in  his  absence  on  his 
servant,  the  court  ruled,  against  the  opinion  of  Rolle 
C.  J.,  that  the  plaintiff  might  prove  the  amount  of  the 
money,  which,  he  had  delivered  to  his  servant.  And 
the  15th  section  of  the  statute  8  G.  2.  c»  16.  recites,  that 
in  an  action  against  the  hundred,  the  person  robbed  may 
prove  the  robbery,  and  the  property  of  which  he  was 
robbed.  But  though  the  plaintiff  may  prove  the  fact  of 
the  robbery,  yet  with  respect  to  matters,  which  may  be 
proved  by  other  evidence,  he  is  not  a  competent  wit- 
ness. Thus  he  cannot  give  evidence  to  prove,  that  the 
place,   where  he   was  robbed,  is  within  the  hundred, 

*  A 

(1)  Weller  V   The    Governors  of        (3)  2  Roll.  Ab.   G86.     Bull.  N,  P. 
Foundl.   Hosp.  Peake,  N.  P.  C.  li>3.     289. 

And  see  Barrett  v  Gore  and  another,  3        (4)2  Roll.  Ab.  686.    Via.  Ab.  Ev. 
Atk.  401.  (1)  pi.  34. 

(2)  St.  13E<J.  !.c  I. 


Bat  ia  Connecticut,  this  general  rule  has  been  adopted,  that  in  all  cases  where 
the  corporations,  which  are  of  a  public  nature,  and  comprehend  the  divisions  of  the 
state,  puch  as  counties,  towns,  societies,  and  school  districts,  are  parties  on  re- 
cord, or  interested  in  the  fuit,  the  members  of  the  corporations  are  competent 
witnesses :  for  they  are  not  considered  as  having  a  pergonal  but  a  corporate  in- 
terest, which  ought  to  go  to  the  credit,  and  not  to  the  competency ;  and  tbere  are 
many  ioi.ances  where,  if  they  were  excluded,  no  testimony  could  be-  obtained : 
but  with  regard  to  other  corporations  of  a  private  nature,  instituted  for  special 
purposes,  as  hanks  and  turnpike  companies,  their  interest  it  so  direct,  and  there 
being  no  necessity  that  they  should  be  witnesses,  tbey  have  not  been  allowed  to 
itstify.    Ibid. 
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•gainst  which  he  Wk        .  **■  *• 

owed  to  be  wit^  ^JJjg  *****  4a.  ^ 

^ 'fjWtani.  of  the  hundred  JTr""^  T«  *»»  1 
•■  W»alf  of  the  huDdKi  l^eK  f0T»*l7  «ceived 
"•crest  might  be(2)  -  h'  !°W T  """"wbte  their 
— *  the Ute '8 £  ~  JF -J '•?*—  tt 

One  other  exceDtin^  • 

«  --  for  a  ma£ Sit*  *  *  — ' 

lave  been  understood  th.W^f'  "*flw  *  **«M  to 

'endane  hi*seJf  gave  on  C^^J*^  *•  * 

.  J-der  certain  cireUaistailcc*  bTrl^^^^f 

the  trial  of  the  actio,,    T«  .?  T'd  in  ^4»o.,J 

defendant's  wife  (who  *a?  £      ,    ,deBCe^0^<rftte 
If  me  of  the  .apposed  fe,ony  .LtP81*?  *"*""  *  «* 
#  59       could  not  herself  be  « itnes's  ul  I*0'  "■  *»  «"•«  »?,> 
W««d|  "for  othernise,  iZlj'T  '*  **"*  *<»«- 
*ould  be  under  an  into  e«M       "V^^^'^^bed 
«*  ^r  Such  robbirLndTh .    "'^i6' '   tf  he  F-e«- 
*•  P-ector  .££  be  ,  a^oV4<H,,d  *  *W 

™  **.«.  thoUghtutcat  oCS/  ■**  - 

«^<ion,  8ays,  «  As  it  »W 'er.  treaty  of 

'*»»  advisable  for  the  4eLZTL  £***>  f 

<•>  "   v    ll^p- **"*  Hard. 83.         nuM^ 

•ipenter,  *  Siiow.  47.  (3'  6  Mod.  Rep.  2ie. 
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probable  cftuse,  if  he  be  capable  of  doing  it ;  and  for 
this  purpose,  proof  of  the  evidence  given  by  the  defend- 
ant on  the  indictment  is  good/'(l) 

In  the  case  of  the  Mayor  and  Commonalty  of  Lon« 
don(*2j,  and  that  of  the  city  of  London,  concerning  wat- 
er-bailage(3),  the  point  in  issue  was,  whether  the  corpo- 
ration was  entitled  to  certain  tolls;  in  the  first  case  it 
was  ruled  by  the  whole  court,  and  by  three  judges  in  the 
last,  that  freemen  ^members  of  the  corporation^  miglit 
be  witnesses  in  support  of  the  claim(a),  because  the  tolls 
would  be  received  forthe' benefit  of  the  whole  corpo- 
rate body,  and  the  interest  of  any  individual  must  there- 
fore be  inconsiderable.  But  Mr.  Justice  "Buller  has 
doubted  the  law  of  the  former  case,(4)  and  its  authority  is 
still  further  shaken  by  the  case  of  Burton  v.  Hinde(5) 
before  mentioned. 

In  courts  of  equity,  if  a  bill  is  filed  for  discovery  only, 
and  an  issue  is  directed,  the  plaintiff  goes  to  law,  giving 
thedefendant  the  benefit  of  his  answer.  (6)(/>)  Andit  seems 
at  one  time  to  have  been  the  practice  to  direct  an  issue, 
where  a  bill  was  filed  also  for  relief,  and  the  defendant^ 
answer  positively  denied  the  facts  stated  in  the  bill, 
which  was  supported  only  by  a  single  witness;  and  in 
such  cases  the  defendant's  answer  was  directed  to  be 
read  at  the  tria!.(7)  But  an  issue  would  not  now  be  di- 
rected, where  there  is  merely  oath  against  oath,  for  the 

(I)  BnH   N.  P.   14.  citing  Cobb,  r        (4)  Bull ■»■£»•• 

ft        \-*c  lo)   9   l<n    174. 

™  o  I—  911  (6)  See  9  Ve».  282. 

}3  ?  wltr  30!  W  IHboteon  v  Rhodct,  2  Vera.  554.     . 

(3)  1  Vetitr.  m.  3AU.408.     Gi)b,Ev.l37. 


-♦*- 


M  The  inhabitant!  of  a town  are  good  mtne«e.  in  a  cause  m  wh.ch  the  town* 
invested  Schenck  rf  «t  v  Omhm,  1  ftrt  *«*•  »«•  *■"  «— —•  *»  *■ 
poorofOraoeeuThojeofSpringSeld.    «  Southard's  Rep  186. 

(J)  A  pUiotiffcatmot  read  hi,  own.o-er  to  a  bill  of  dhcove£,in»  cro£.mt. 
b  evldente,  unlem  the  defeodant  choote.  firtt  to  produce  rt.  PhxUip,  »  Thm*- 
im,  1 /<*»».  C*.fl«p.  131. 
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rule  in  equity  is,  that,  if  the  answer  contains  a  positive 
denial  of  the  case  stated  in  the  bill,  and  it  is  contradict- 
ed only  by  a  single  witness,  there  cannot  be  a  decree 
against  the  defendant(l)  (a) ;  it  should  seem,  therefore, 
that  in  such  a  case,  the  answer  of  the  defendant  cannot 
be  directed  to  be  read  at  law.  And  the  court  has  refu- 
[•I]  sed  to  make  an  order  to  that  effect,  where  the  plaintiff's 
witness  was  supported  by  concurring  circumstances.  (2) 

As  a  party  to  the  suit  is  not  suffered  to  be  witness  in 
support  of  his  own  interest,  so  he  is  never  compelled  in 
courts  of  law  to  give  evidence  for  the  opposite  party 
against  himself.  Thus,  in  a  questton  of  settlement  be- 
tween two  parishes,  the  rated  inhabitants  of  either  pa- 
rish, being  in  reality  the  parties  to  the  proceeding,  can- 
not be  compelled  by  the  adverse  party  to  answer  against 
their  own  intcrest(3) ;  and  their  declarations  are  evi- 
dence against  themselves. (4)  But  where  one  of  several 
co-plaintiffs  comes  forward  voluntarily  to  disprove  the 
defendant's  liability  to  the  demand  made  upon  him,  he 
*  61  may  be  admitted  with  the  consent  of  the  ^adverse  party, 
though  at  the  same  time  he  defeats  the  claim  of  those, 
who  jointly  sue  with  him.(5)  For,  if  the  plaintiff  were 
to  make  a  declaration  against  his  interest  out  of  court, 
evidence  of  that  declaration  would  be  admissible ;  and  ' 
how  is  the  proof  less  credible,  said  C  J.  Mansfield,  if, 
with  the  consent  of  the  defendant,  who  waives  all  ob- 
jection to  his  testimony,  he  declares  the  same  thing  upon 
oath  at  the  time  of  the  trial  1(b) 

(\)  See  infra,  ch.  v\\.  sect.  1.  Grager,  3Camph.  177. 

(2)  Only  v  Walker,  3  Atk.  J07.  (4)  R.  v  Hardwick,  1]  East,  579. R.  - 

(3)  R.    v   Wohurn,    10   Ea*t,   303.    v  Whitley  Lower,  1  Maule  if  Se\  636. 
Beon  dem.   Pew  tries   and  another  v       (5)  Norden  and  another  v  William- 
son, 1  Taunt.  378. 


(a)  Russell  v  Clark's  executors,  7  Crunch  Rep.  69  &  89. 

(Jb)  And,  if  oqe  of  the  parties  to  a  suit  in  sworn  and  examined,  at  the  request  of 
the  other  party,  the  latter  cannot  afterwards  object  to  it.    Miller  v  Starku,  IS 
Johns.  Rep,  504.   . 
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A  defendant  cannot  regularly  be  witness  for  co-de- 
fendants :  but,  if  no  evidence  has  been  produced  against 
him,  be  is  entitled  to  his  discharge,  as  soon  as  the  opposite 
party  has  closed  his  case,(«)  and  may  then  give  evidence 
for  the  others.(l)     If  this  livere  not  allowed,  great  injus- 
tice might  be  done  by  including  witnesses  in  the  pro- 
cess, for  the  purpose  of  supporting  a  false  charge.     But 
if  there  is  any,  even  the  slightest  evidence  against  him,* 
he  cannot  be  discharged  before  the  rest,   and  the  case 
must  go  altogether  to  the  jury.(2)  (b)     So,  in  trespass        [62] 
against  a  person,  "for  that  he,  together  with  A.  B.  &c." 
committed  the  wrong  complained  of,  if  it  appears  that 
A.  B.    was  concerned  in  the  trespass,  and  that  process 
was  sued  out  against  him,  and  an  endeavour  made  to  ar- 
rest him,  or  that  the  process  was  lost,  he  cannot  be  ad- 
mitted a  witness  for  the  defendant(3) :  but  if  nothing  is 
proved  against  A.    B.  then  he  ought  to  be  admitted.(4) 
The  following  case  is  put  by  Ch.  Baron  Gilbert :  "  Tres- 
pass ag^ainst  A.  and  B.  for  two  horses — evidence  against* 
A.  as  to  one — and  the  question  is,  if  he  may  be  a  witness       * 
for  B.  in  relation  to  the  other ;  and  it  seems,  that  if  it 
were  the  same  fact,   and  the  trespass  committed  at  the 

(V)  Cas^ofDymoke  and  others,  Sav.  defendants  convicted,  when  they  are               # 

34  pi  81       R.  v  Bidder  and  others.  1  brought  up  for  judgment,  R.  v  Sir  J. 

Sid.  237.     Hawk    b.  2    c.   46.  e.   98.  Mawbev  and  others,  6  T.  R.  6'27. 

Gilb.  Ev    117.     Bull.  N.  P.  285.    Case  (2)  Bull.  N.  P.  285.     Gilb  Ev.  117. 

of  the  Mutineers  of  the  Bounty,  cited  (3)  Renzon  v  Ewbank,  Bull  N   P. 

1  East,  312.     From   analogy    to    this  286.      Hill    v  Fleming.    Rep      'emp. 

role,  the  affidavit  of  a  defendant,  who  Hard.  264.     Lloyd  v  Williams,  ib.  123. 

has  been  acquitted  on  his  trial  Tor  a  mis-  (J)  Page  v  Crook,  Styl.  401.     1  Atk. 

demeanor,  may  be  read  on  be  h al  f  o  f  co-  452. 


(a)  Wakely  v  Hart  &  others,  6  Binney  31 6.  Paddock  v  Brown  et  al,  3  P  Wmj. 
288.  Btate  v  Shaw,  1  Root  134  —But  in  Davis  v  Living,  et  al,  I  HoU  N  P.  Rep. 
275,  it  WHS  held,  that  in  an  action  of  tort  against  several,  if  there  be  evidence' 
agnitut  some,  and  none  against  others,  it  is  discretionary  with  the  judge  at  Nisi 
Prius,  whether  be  will  direct  the  acquittal  of  such  defendants,  against  whom  there 
boo  evidence  at  the  close  of  the  plaintiff's  ease,  for  the  purpose  of  miking  them 
witnesses  for  the  co  defendants  But  such  an  intermediate  acquittal  is  not  a  mat- 
ter which  the  defendant's  counsel  can  claim  of  right. 

(6)  Brown  et  al  v  Howard)  14  Johns.  Rep.  1 19,    Van  Deusen  v  Van  Slyck",  15 
Mm.  223. 
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*aae  time  and  ptoee,  lie  may  not  be  a  witness*  became 
be  swears  to  discharge  himself;  but  if  it  were  rat  the 
same  fact,  bat  two  distinct  trespasses,  at  different  times 
#  62  *P^  *place&,  arbitrarily  joined  in  the  same  declaration, 
then  they  pay  be  witnesses  one  for  the  other,  because 
the  oath  of  one  of  them  has  no  influence  on  the  fact  laid 
to  his  charge,  but  merely  goes  in  discharge  of  the 
.  other." (1)  If  in  .an  action  against  several  defendants* 
<one  pleads  his  bankruptcy,  and  the  others'  plead  the  gen- 
eral issue,  the  former  cannot  be  admitted  to  give  evi- 
4ence  for  the  rest*  though  he  may  have  received  his  cer- 
#Bcate.(2) 

.  In  a  case  where  one  of  the  defendants  on -an  indict*. 
jnent  for  an  assault,  submitted  and  was  fined,  and  paid  tbo 
fine,  Pratt,  C.  J.  allowed  him  to  be  witness  for  another 
defendant,  considering  the  trial  as  at  an  end  with  respect 
to  him. (3)  (a)  Bat  on  a  joint  indictment  against  several, 
for*  misdemeanor,  a  defendant,  who  suffers  judgment  by 
default,  cannot  be  a  witness  either  for  the  others(4)  or 
:  *      against  them .  (5)  (£)    And  i  n  an  actio  n  on  a  joint  contract 

(T)  GHh.Ev.  118.  (4)  R.  v  Lafooe  and  otters,  5  Esp. 

(2)  Raven  v  Dunning  and  another,  3  N  P.  C.  155. 
_             JBsn.  N.  P.  C.  25.    Carrie  v  Cpild  and        (5)  Ball.   If.  P.  285.    Chapman  v 

toother,  3  Campb.  £83.  Graves,  2  Campb.  333.  a. 
.  (3)  *.  v  Fletcher,  I  Sir.  633. 


(«)  On  an  Sadktmeat  against  several  for  larceny,  and  do  evidence  appearing 
against  one  on  the  trial ;  application  to  admit  him  as  evidence  on  the  bebaUof  the 
others  was  denied.    The  State  v  Orrr  el  al,  1  Car'*  N.  J.  Rep,  1. 

(4)  8ot  where  a  co-defendant,  in  a  criminal  prosecution  was  tried  separately, 
a+otber  defendant  was  held  incompetent,  on  the  ground  ofhia  being  a  party  to  the 
rtc*ra\  tht  People  r  Bill,  10  Jobtu.  Rep  9J.  Aod  where  one  of  the  defendant*, 
la  a*  action  on  a  joint  contract,  has  obtained  bit  discharge  under  the  bankrupt 
law,  b#%  an  incompetent  witness  for  the  other.  Raventialt  r  Dwming  and  Chil- 
Am,  3  Esp.  25.  Bat  where  process  was  istned  against  three  joint  trespassers,  tw* 
of  whom  were  taken  and  the  other  returned  not  found,  k  was  held  that  the  rfe» 
firadaat  woo  had  not  been  arrested  was  a  competent  witness  for  the  of  her  two  de- 
fendants on  the  trial  of  the  cause.  Stockham  v  J&rus  and  otters,  10  JsJrns.  Iftfft. 
21.  So,  If  the  plaintiff  go  to  trial  against  some  of  the  defendants,  without  taking 
any  steps  to  compel  the  others  to  plead,  they  are  coxnpetcttt  wftnctm  for  their  ce- 
vtfeadastf.  *?«**>  v  Sort  and  seta?,  6  Bttirvy  316. 
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against  two  defendants,  where  one  let  judgment  go  by 
default,  Lord  Kenyon  refused  to  admit  him,  a*  witness  lf'$ 
for  the  other  defendant,  to  negative  the  contract ;  for, 
if  negatived  as  to  one,  it  fails  as  to  the  other,  and  the 
plaintiff  could  not  make  use  of  the  judgment  by  default 
against  him(l)  ;  nor  is  he  a  competent  witness  for  the 
plaintiff,  for,  if  the  plaintiff  succeeds,  he  will  be  enti- 
tled to  a  contribution  from  the  co-defendant,  and,  if  the 
plaintiff  fails,  he  himself  will  be  liable  to  the  whole  of 
the  dSmand.(2)  (a)  It  has  been  held  at  nisi  prius,  that  a 
defendant  in  an  action  of  trover,  who  suffers  judgment 
by  default,  may  be -witness  for  the  co-defendants,  as  he 
is  not  liable  to  the  costs  of  the  issue  tried  against  the 
other,  and  is  not  himself  released,  whatever  maybe  the 
event  of  that  issue.  (3)  (b)  If  a  material  witness  for  a  de* 
fendant  in  ejectment  is  made  a  co-defendant,  his  proper 
course  is  to  let  judgment  go  by  default ;  but  if  he  plead, 
the  Court  will  not  afterwards  upon  motion  strike  out 
his  name. (4)  "  But  in  such  case/'  says  Mr*  Justice  Bui* 
kr,  "  if  he  consent  to  let  a  verdict  be  given  against  him 
for  so  much  a?  he  is  proved  to  be  in  possession  of,  *I  see  **3 
no  reason  why  be  should  not  be  a  witness  for  another 

defendant."  (5)    Where  a  witness  for  the  plaintiff  is  by 

♦ 

(1)  Brow*  v  Fox,  fixr.  Sum.  Am.    £sp.  N.  P.  C.  553.    See  2  Campb  334. 
1789,  MS.  (4)  Dormer  v  Fortejcue,  Bull.  N. 

(2)  Brown  v  Brown  and  another,  4    P.  285. 

Taunt.  75~  (5)  Bull.  N.  P.  285. 

(3)  Ward  r  Haydon  and  another,  2 


(a^t  So,  in  an  action  for  repairs  done  to  a  vessel  against  one  part  owner  who 
Bfgtecti  to  plead  the  nonjoinder  of  tire  others  in  abatement,  another  part  owner 
is  not  an  admissible  witness  for  the  plaintiff,  to  prove  the  ownei  ship  of  the  defend- 
ant; for,  although  he  would  be  liable  as  an  owner  to  the  plaintiff,  in  case  he  fail- 
ed; or  if  he  succeeded,  won  Id  be  answerable  to  the  defendant  for  contribution : 
yet  lie  has  an  interest  by  charging  the  defendant,  (a  verdict  against  whom  would" 
be  evidence  of  the  amount  to  be  paid,  whereby  to  regulate  contributions,)  to  in- 
crease the  number  of  part  owners,  and  thus  to  diminish  the  amotiut  of  contribu- 
tion or  loss,  which  he  would  otherwise  himself  be  obliged  to  sustain.  Marquand  t 
Wtth  If  Wt*b,  16  Johns.  Rep.  89. 

(6")  Bed  quaere,  for  the  jury  may  assess  joint  damages  against  all  the  defeodV 
ants.    Per  Tilghman,  Ch.  J,  6  Bhmcy  319.    Bosimck  t  Lewis,  I  Day  33. 

12 
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glares,  that  an  interested  person  shall  not  be  witness  in 
courts  of  justice,  must  be,  that  he  cannot  be  heard  at  all 
times  asa  witness  on  the  side,  to  which  his  interest  inclines 
him.(a)     Chief  Baron  Gilbert  lays  it  down,  that  he  is  to- 
tally excluded  from  all  attestation,  from  his  supposed 
waqt  of  integrity.      Thus,  on  an  indictment  against  a 
township  for  not  repairing  a  bighigay,  a  person  of  anoth- 
er township  in  the  same  parish  seems  not  to  be  a  compe- 
tent witness  for  the  prosecution,  even  to  prove  the  road. 
to  be  a  common  highway  ;  though  it  may  be  said,  that 
to  such  an  extent  he  charges  himself,  and  his  testimony 
is  against  his  own  interest.      The  answer  to  this  is,  that, 
on  the  trial  of  this  indictment,  his  evidence  has  not  that 
tendency ;  for,  without  the  proof  of  that  fact,  the  in- 
dictment cannot  be  sustained,  and  the  witness  by  giving 
such  evidence  is  supporting  a  prosecution,  which,  'if  it 
succeed,  would  have  the  effect  of  discharging  him  and  the 
inhabitants  of  the  other  townships.    So,  in  an  action  of 

ejectment,  a  witness,  who  admits,  that  he  is  to  have  a 
lease  of  the  premises,  in  case  the  defendant  is  turned 

oat  of  possession^  the.  ejectment,  is  as  incompetent  to 

prove  the  defendant  in  possession  of  the  premises,  as  to 

prove  any  other  material  fact  necessary  for  the  support 

of  the  action,  {b) 


bit  own  interest.  Birt  ▼  Jfyod,  I  Esp.  20.  Jaeksan  d.  Youngs  eni  others  v  Pre- 
denbwgh,  1  JaAju.  Hen.  159.  Mxmay  v  Wti*m,  1  Binneg  631.  Well*  t  Twet- 
er,  3  Btmuy,  366.  Braxton's  Aebnx.  ▼  Bilyard,  2  Mun.  49.  And  where  a  wit- 
ness if  produced  by  the  party  against  whom  he  is  Interested,  the  other  party 
may  crosi-examioe  him  as  to  all  matters  pertinent  to  the  issue  on  trial.  WtbsUr 
▼  huy  5  Mass.  Rep.  334.  A  witness,  on  examination  on  the  voire  dire,  acknowl- 
edges that  he  has  entered  into  an  agreement,  and  at  the  tame  time  produces  a 
written  agreement ;  this  ought  to  be  read.    Butter  tfolv  0*01,  2  StarkU  433. 


(a)  But  a  witness  competent  to  answer  any  question,  ought  not  to  be  rejected 
generally.  3  Terns  Rtp.S5t  36;  thus,  if  a  taitU  brought  for  dittinct  mattered 
account  or  causes  of  action,  the  witness  may  testify  at  to  those  in  which  be  is  not 
interested,  SmtikicMhersvCmTinctmttth&Sii  CnuKhM.  A  contrary  doe- 
trine,  however,  bus  been  expressly  laid  down  by  the  Supreme  Court  of  the  state 
of  New-Tor*.    QagtrSttaart,  4  J*hu.R&  293. 

(b)  Vide  ante  it 
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In  an  action  of  trover  by  a  carrier,  for  a  hex  which 
bad  been  delivered  to  the  defendant  by  mistake,  the 
plaintiff  called  the  owner's  wife  to  prove  what  the  box 
contained,,  but  Holt,  C.  J.  refused  to  hear  her  tes- 
timony,  on  the  ground  that  the  verdict  in  that  action, 
with  oath  of  what  the  carrier's  witness  swore,  might  be 
given  in  evidence  to  prove  the  value  of  the  goods  in  a 
subsequent  action  brought  by  the  husband  against  the 
carrier.(l)  (a)     And  on  a  prosecution  against  several 
persons  for  a  conspiracy,  Lord  Elienborough,  C.  J.  re- 
#  66       fused  to  admit  the  wife  of  one  of  the  ^defendants  to  be 
a  witness  for  the  others :  a  joint  offence  being  charged, 
and  an  acquittal  of  all  the  other  defendants  being  a 
ground  of  discharge  for  the  husband.(2) 

This  rule  of  evidence,  which  has  been  adopted  for  the 
purpose  of  promoting  a  perfect  union  of  interests  and  of 
secuHng  mutual  confidence,  is  so  strictly  observed,  that, 
•  even  after  a  dissolution  of  marriage  for  adultery,  the  wife 
is  not  admitted  to  give  any  evidence,  which  would  have 
been  excluded,  if  the  marriage  had  continued. (3)  Thus, 
one  great  cause  of  distrust  is  removed,  by  making  the 
confidence,  which  once  subsists,  ever  afterwards  invio- 

» 

lable  in  courts  of  Iaw.(&)  In  a  case  before  Lord  Hard- 
wicke,  C.  J.  he  would  not  suffer  a  woman  to  be  a  wit- 
ness, though  her  husband  consented.  "  The  rule,"  he 
said,  "  is  for  the  peace  of  families,  and  such  consent 
should  never  beencouraged.,,(4) 

The  husband  and  wife  are  not  allowed  to  be  witnesses 
against  each  other  in  any  criminal  proceeding.     Thus, 

■ 

(!)  Tiley  v  Cowling,  Ld.  Ray.  744.  other,  2  Str.  1094.  S.  P. 
Bull.  N.  P.  245.    flat  see  post.  Part  2       (3)  Monroe  v  Tutsletoo.  cited  U 

Oh.  2.  Sect.  1.  Aveson  v  Lord  Kinnaird,  6  East,  192. 

(2)  R.V  Locker  and  others,*  5  Esp.        (4)    Baker  ▼  Sir  Woolston    Din*, 

C.  107.  and  see  R.  r  Frederick  */  an-  Rep.  temp.  Hard.  264. 

(a)  Vide  39,  n. 

(b)  The  wife  ii  competent  to  prove  any  fact  arising  after  the  divorce,    Monrn 
v  Tivisleton,  Pake's  Ev.  App.  hxxvii. 
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passage  is,  "  A  woman  is  not  bound  to  be  sworn  or  to 
give  evidence  against  another  in  cfcse  of  theft,  &c,  if  her 
husband  be  concerned,  though  it  be  material  against  an- 
other, and  not  directly  against  her  husband."  la  the 
case  of  Broughton  v.  Harpur,  where  the  plaintiff  made 
title  to  lands,  as  son  and  heir  of  A.  B.  and  C.  D.  his  wife 
in  right  of  C.  D.  and  the  defendant's  case  was,  that  A. 
B.  was  married  to  a  former  wife  then  living,  Gould,  J. 
admitted  the  woman,  to  whom  A.  B.  was  supposed  to  be 
married,  to  prove  the  former  marriage ;  but  afterwards, 
as  the  report  states,  the  sanje  cause  being  tried  upon  the 
same  title  between  the  same  parties,  Lord  Holt,  C.  J.  re- 
[63J  fused  to  admit  the  former  wife,  as  witness,  to  prove  that 
fact.  The  note  of  the  case  is  very  short  *,  and  it  is  not 
*  stated,  for  what  reason  the  wife  was  considered  incompe- 
1  tent  on  the  second  trial.  The  objection  against  her  com- 
petency on  the  first  trial,  was  on  the  ground  of  interest ; 
and,  although  at  that  time,this  cause  of  incompetency  was 
not  accurately  defined,  it  is  now  clearly  settled,  that  such 
an  objection  could  not  be  supported,  and  that  it  was  pro- 
perl  y  overruled  o  h  the  first  trial.  These  authoritiessthere- 
fore,  it  is  evident,  do  not  support  the  case  of  the  King  v. 
Inhabitants  of  Cliviger,  to  the  extent  to  which  that  case 
his  gone ;  they  certainly  do  not  lead  to  the  conclusion, 
that  husband  and  wife  are  not  permitted  to  give  any  evi- 
dence, that  has  a  tendency  to  criminate  each  other.  And 
in  a  very  late  case,  the  case  of  the  King  against  the  In- 
habitants  of  All  Saints,  in  Worcester,(l)  in  which  this 
*  rule  underwent  some  discussion,  the  Court  of  King's 
Bench  were  of  opinion,  that  it  had  been  expressed  in 
terms  much  too  general  and  undefined.  That  case  was 
as  follows/  On  an  appeal  against  the  removal  of  Esther 
Newman,  otherwise  Esther  Willis,  to  the  parish  of  All 
Saints  as  to  her  maiden  settlement,  the  respondents  call- 
ed a  flftman  of  the  name  of  Ann  Willis,  for  the  purpose 
of  proving  this  fact,  that  at  a  certain  time  she  married 
one  G.  Willis.    The  appellants  objected  to  her  com pe- 

(1)  flpter  tern,  1117,  M*y  4.  MS. 
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?r*re  the  former  marriage ;  for  her  evidence  didnot  &- 
wily  criminate  the  husband,  and  never  could  be  oscd 
against  him,  nor  could  he  ever  be  affected  by  the  jtu%- 
xent  of  the  Court  founded  upon  such  evidence.    The 
result  therefore  appears  to  be,  Chat,  on  the  trial  of  an  ap- 
peal against  an  order  of  removal,  (and,  upon  the  same 
principles,  in  any  suit  or  proceeding  between  third  per- 
sons,) a  husband  or  wife  is  a  competent  witness  to  prove 
a  former  marriage,  even  after  proof  of  a  second 
«riage,  although  perhaps  the  witness  would  not  be 
pel  Ladle  to  answer  such  questions.    And  the 
upon  which  this  rule  is  founded,  is  equally  strong  to 
shew,  that  the  one  may  be  called  as  witness  to  disprove 
what  has  becta  stated  by  the  other ;  and  that  either  the 
f  party,  who  has  called  the  one>  or  the  opposite  party* 
may  call  the  other  for  the  purpose  of  contracting. — 
Indeed,  the  reasoning  is  much  stronger  in  this  case  than 
in  the  former,  where  the  husband  or  wife  is  allowed  to 
prove  the  first  marriage ;  for  although  they  may  direct- 
ly contradict  each  other  as  to  a  particular  bet,  it  will 
not  follow,  that  either  party  has  been  guilty  of  perjury. 
And  as  the  most  serious  inconveniences  might  result  from 
a  different  rule,  which  would  be  a  bar  to  the  full  and 
f*j       complete  investigation  of  the  subject,  in  cases  too  where 
the  property,  the  character,  or  even  the.  life  of  a  party 
may  be  at  stake,  it  appears  to  be  reasonable  and  neces- 
sary to  the  ends  of  justice,  that  such  evidence  should  be 
,   admitted. 


There  are  several  exceptions,  to  which  the  reason  of 
the  general  rule  on  this  subject  does  not  apply,  or 
where  it  is  outweighed  by  considerations  of  higher  im- 
portance. 

First,  if  a  woman  is  taken  away  by  force  and  married, 
the  may  be  witness  against  her" husband  indicted  on  stat. 
3H.  7.  c  2.  for  she  is  not  a  wife  dejure,  a  contract  oh- 
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tained  by  force  having  no  obligation  in  law.(l)  (a)— 
From  *this  it  should  seem,  that  if  the  actual  marriage  is  *  68 
valid,  (as  where  the  woman  after  the  abduction  consents 
to  the  marriage  voluntarily,  and  not  induced  by  any  pre- 
cedent menace,)  her  evidence  ought  not  to  be  allow- 
ed. (2)  <») 

Secondly,  on  an  indictment  for  a  second  marriage  du- 
ring the  continuance  of  a  former  marriage,  though  the 
first  wife  cannot  be  a  witnes9(3),  yet  the  second  wife 
may,  after  proof  of  the  first  marriage.  (4) 

? 

Thirdly,  a  wife  may  be  witness  on  the  prosecution  of 
.  her  husband  for  an  offence  committed  against  her  per- 
son.^)    This  was  determined  by  all  the  judges  present  • 
on  Lord  Audley's  trial:  and  has  been  since  confirmed* 
by  the  greatest  authorities^),  on  every  principle  of  hu- 
manity and  justice.    So  in  Azyre's  case,  on  an  indict- 
ment for  beating  his  wife,  Lord  Raymond  suffered  her  to 
give  evidence. (7)    A  wife  is  permitted  to  exhibit  arti- 
cles of  the  peace  against  her  husband (8) ;  and  the  court    |T1] 
will  not  receive  affidavits  on  the  part  of  the  defendant, 

to  contradict  the  truth  of  the  articles  exhibited  against 

> 

(1>  Sirwwhen'i  case,  5  St.  It.  456.  (5)  1  St.  Tr.  393.     Huttoo  116. 

Ball  N.  P.  286.     Ramsay's  case,  cited  (6)  1  Hale  P.  C.  301.  Hawk.  b.  2.  e. 

Rep.    temp.  Hard.  83.     1  Hale  P.  C.  46.  s.  77.     Probyn  J.  in  Rep.  temp. 

302.  661.  Hard.  83.     Bull.  N.  P.  287.  1  Bl.  Com. 

VI)  Ace  I  HaleP.  C.  302.  4  Bl.  Com.  443.     Doubted  in  Griggs'  case,  Sir  T. 

209.  contra.  Raym.  1.  and  in  Gil b.  Ev.  120. 

(3)  Mary    Griggs'    case,    Sir    T.  (7)  1  Str  633.  Bull.  N  P.  287.  S.  Ct 
Raym.  1.     Hawk.  b.2.  c.  46.  ■  71.  dagger's  case,  1  East  P.  C.  454.           »* 

(4)  1  Hale  P.  C.  392.  Bull.  N.  P.        (8)  Bull.  N.  P.  237. 
287.    J  EaitP.C  409. 


(a)  Oo  an  indictment  for  conspiracy,  in  inveigling  a  young  girl  from  kef 
mother's  house  by  falie  pretences,  and  procuring  the  marriage  ceremony,  to  be 
Tented  between  her  and  one  of  the  defendants,  she  being  intoxicated,  the  girl  it 
a  competent  witaete.    RespubUca  r  Hevict  etal.2  Yeott?  Rep.  114. 

O)  la  the  case  of  Perry,  oo  an  indictment  for  a  forcible  marriage,  the  wife  was 
admitted  a  witness  for  her  husband,  to  prove  that  the  elopement  and  marriage 
wefc  voluntary  and  not  forced,    Bristol  Assises,  1794, 1  M'NaUy  181. 
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him,  and  prevent  his  giving  surety.fl)  So,  an  affidavit 
of  a  married  woman  has  been  admitted  to  be  read^  on  an 
application  to  the  Court  of  King'9  Bench  for  an  informa- 
tion against  her  husband,  for  an  attempt  to  take  her 
away  by  force  after  articles  of  separation(2) :  and  it 
wbuld  be  strange,  says  Mr.  Justice  Bulleiyto  permit  her 
to  be  a  witness  to  ground  a  prosecution,  and  not  after- 
wards to  be  a  witness  at  the  tria!.(3)  Ckt  the  trial  of  a  man 
for  the  murder  of  his  wife,  her  dying  declarations  are  evi- 
dence against  him.(4)  It  has  been  said,  indeed,  that  a 
*  69  wife  may  *be  witness  against  her  husband  in  a  case  of 
high  treason (5)  (a)y  but  there  are  authorities  the  other 
way.(6) 

t  Fourthly,  where  the  wife  has  made  contracts  with  the 
authority  and  consent  of  the  husband,, she  has  been  con- 
sidered his  agent  for  that  purpose  and  her  representations 
are  evidence  against  the  husband,  who  has  permitted  her 
to  contract  for  him  with  third  persons,  on  the  same  foot- 
ing as  the  representations  of  any  Other  agent.  (7) (6) 
Thus,  in  an  action  of  assumpsit  by  a  servant  for  wages, 
the  plaintiff  was  allowed  to  give  in  evidence  a  deed  ex- 
ecuted by  the  wife  of  the  defendant  at  the  time  of  the 

(1)  Lord  Vane's «ue,  *l  Str.  1202.  (5)  Dictum  to  Grids'  case.  Sir  T. 
more  fully  stated  from  Mr.  Ford's  MS.  FUyro.  1.  cited  io  Gilo.  Ev.  119.  tod 
in  13  East,  171.  n.  (a)   R.  v  Doherty,    Bull  ft.  P.  289. 

**.  8.  P.  (6)  Brownlow,  47. 

(2)  Lady  Lawley'*  case,  Bull  N  P.  (7)  Emerson  v  Blonden,  I  Eap.  N.  P. 
287.     Mary  MeadV  case,  1  Burr.  543.  C.   142.    Palethorp  v  Furnish,  5  Esp. 

(3)  Bull.  N.  P.  287.  N.  P  C.  All.  n.     Gregory  v  Parker,  I 

(4)  Woodcock's  case,  2  Leach  Cr.  Campb.  394.  See  15  Ves.  159.  and  see 
C.  503.  John's  case,  1  EaBt  P.  C  3.77.  Carey  v  Adkins,  4  Campb.  92* 


(a)  MWallay  says,  that  in  the  researches  which  he  had  made,  he  had  net  dis- 
covered any  trial  for  treason  where  the  wife  was  examined  as  a  witness  against  her 
bosband.    liTAfotty,  181. 

(b)  10  Jefcu.  Rep.  38.  Hughe*'  Administrator*  v  SMtu'  Jdministraiort,  1 
Enyn.  372.  Where  the  wife  or  the. defendant,  alone,  transacts  the  business  at 
borne,  and  purchases  all  the  article*  used  in  their  trade,  her  admissions  as  to  the 
state  of  the  accounts  between  the  plaiotifl;  who  sopplied  the  goods  to  her  to  be 
used  in  their  trade,  and  ber  husband,  are  good  evidence  against  the  husband  ; 
and  to  take  the  case  out  of  the  statute  of  limitations.  Jnderson  v  Sander***,  2 
fturHt  204.    1  HoU  iV.  P.  Rep.  591,  same  east. 
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> 
her  child,  and  to  discharge  the  husband  from  the  burden 

of  its  maintenance*^ 

On  an  appeal  against  the  removal  of  a  woman-,  as  the 
jridow  of  A.  B.  deceased,  prima  facie  evidence  of  the 
marriage  having  been  produced  on  the  part  of  the  res* 
pondents,  the  Court  of  King's  Bench  determined,  that 
*  the  woman  was  a  competent  witness,  on  the  part  of  the 
appellants,  to  disprove  the  marriage, (I) 

[73]  in  the  case  of  Campbell  v.  Twemlow(2),  which  late* 

ly  came  before  the  Court  of  Exchequer  on  a  motion  to 
set  aside  an  award,  one  of  the  grounds  of  the  application 
was,  that  the  arbitrator  had  rejected  the  evideqce  of  a 
woman  called  on  the  part  of  the  plaintiff,  who  had  co- 
habited with  him  for  several  years  and  passed  as  his  wife, 
but*  who  would  have  stated,  that  she  had  never  been 
married  to  him.  The  point  was  much  argued,  at  the 
bar*  The  Court,  considering  it  a  doubtful  question,  (ar 
the  report  states,)  declined  giving  any  opinion,  as  it  was 
unnecessary  for  the  determination  of  the  case ;  and  they 
refused  the  motion,  on  the  ground,  that  the  opinion  of  the 
arbitrator  was  final  and  conclusive(3),  all  matters  both 
of  law  and  fact  having  been  left  to  his  decision.  Mr. 
Baron  Richards  cited  a  case  before  Lord  Kenyou  on  the 
Chester  circuit  in  the  year  1782,  where  on  a  trial  for 
*  j  I  *forgery,  the  prisoner  called  a  woman  as  his  witness, 
whom  he  had  himself  in  court  represented  to  be  his  wife, 

(1)  R.  v  Bramley,  6  T.  R  390.  JL  ▼       (3)  0  Ves.  282.  9  Ves.  364.  14  Vn*. 
St.  Peter's  Burr.  Set  Cat.  to.  &  P.  271.  in  note. 

.      (2)  1  Price,  81. 


(a)  These  principle  wert  folly  recognized  in  a  late  ewe  in  Pennsylvania. 
The  defendant  was  indicted  for  fornication  with  one  Sarah  Myers,  a  married 
fconaft,  and  begetting  a  bastard  child  on  her  body,  aad  it  was  held  that  Sarah 
Myers  was  a  competent  witness,  from  the  necessity  of  the  case, upon  common  law 
principles,  to  prove  the  criminal  omoectiDo,  but  notbins  further ;  and  thcrejoM 
that  she  conld  awt  be  questioned  as  to  the  non  access  of  her  husband*.  ConwaW 
**<#*  r  Skfhord,  6  Binnrj  2*3; 
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but  afterwards,  on  hearing  an  objection  taken  to  her  com- 
petency, denied  that  she  was  married  to  him,  and  Lord 
Kenyan  refused  to  admit  her  evidence. 

Seventhly,  it  has  been  ruled  at  nisi  prius,  that  a  wife 
may  be  witness,  in  an  action  between  third  persons,  not^  % 

immediately  affecting  the  interest  of  the  husband,  though 
her  evidence  may  possibly  expose  him  to  a  legal  de- 
mand ;  as,  in  an  action  between  third  persons  for  goods  » 
sold  and  delivered,  to  prove  the  goods  sold  not  on  the 
credit  of  the  defendant,  but  onber  husband's  credit.(l)(a) 
This  evidence,  it  may  be  said,  was  in  some  measure 
against  the  husband,  though  he  was  not  a  party  in  the 
suit.     On  the  other  hand,  to  reject  her  evidence  in  such  , 

a  case  would  be  a  hardship  on  the  defendant,  who  may 
bave  no  other  means  of  defending  himself  against  an  un- 
just demand:  and  though  upon  her  testimony  the  de- 
fendant may  have  a  verdict,  and  an  action  may  afterwards 
iq  consequence  be  brought  against  the  husband,  she 
would  not  then  be  admitted  as  witness,  nor  could  her 
evidence  in  the  first  suit  be  produced  against  him.(6) 

T 
I 

(I)   WilUainev  Johnson,  by  King,  C.  J.  iStr.504,    Bull.  N.  P.  287,  8.  C. 


(a)  Vide  39.  n. 

(b)  B-  lent  certain  goods  to  the  wife  of  C.  of  which  €.  being  in  the  pofsessioo, 
conveyed  them  by  bill  of  sale  to  R.  but  they  continued  in  the  posseesfoo  of  C. 
until  &.  baring  understood  that  R.  intended  to  take  them  away,  took  them  into 
bis  own  possession,  whereupon  R.  brought  an  action  of  trover  against  B.  in  which 
C's  wife  was  offered  as  a  witness  on  the  part  of  B.  the  defendant;  and  it  was -held 
that  sbe  was  competent  to  prove  the  loan  from  B.  and  notice  to  R.  of  B*s  proper- 
ty ;  on  the  ground  that  the  interest  of  her  husband  was  equally  balanced  between 
the  parties ;  and  that  in  civil  actions  in  which  to*  husband  is  no  party,  the  wife 
nay  be  called  on  as  a  witness,  even  to  facts,  which,  if  proved  in  smother  action 
to  which  ber  husband  is  a  party,  and  by  evidence  other  thao  her  own,  may  go  to 
charge  him.    Baring  r  Ruder,  I  Hen.  and  Mun~  \54. 

Another  exceptioo  to  the  general  rule  by  which  husband  and  wife  are  excluded 
from  testifying  for  or.  against  each  other,  was  made  in  the  following  case :— Arti- 
cle* of  agreement  were  entered  into  between  the  husband,  wife,  and  C.  the  trus- 
teed the  wife,  by  which  the  husband  permitted  the  wife  to  live  separate  from 
hiei ;  and  the  trustee,  C.  covenanted,  on  the  part  of  the  wife,  to  pay  the  husband 
three  thousand  eight  hundred  dollars,  oo  bis  deliveries  to  the  wife  for  her  sept* 


'    % 
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[M]  Sect,  IV. 

Of  the  Effect- of  Admissions  by  a  Party  to  the  Suit,  or  by 

*  his  Agent,  against  the  Party* s  Interest, 

h 

AS  the  parties  to  a  suit  are  excluded  from  being  wit- 
nesses on  account  of  their  interest,  statements  or  repre- 
sentations made  by  them  against  their  interest  must  be 
evidence  against  them,  and  in  many  cases  they  will  be 
the  strongest  evidence.  Upon  this  principle  the  free  ad- . 
missions  of  one  of  the  parties  to  a  suit  on  the  matter  in 
issue,  and  the  voluntary  confession  of  a  prisoner  under 
a  criminal  charge,  are  always  received  in  evidence 
ag&inst  the  party,  (a) 

t 

#  72  *First,  with  respect  to  admissions ; 

_  • 

The  admissions  of  a  party  to  the  suit  against  his  inter- 
est are  evidence  in  favour  of  the  other  side,  whether 


rate  nse,  the  ooachee  and  horses  which  he  had  lately  purchased:  the  hatbaod 
brought  to  action  of  coreoant  against  C.  to  recover  the  three  thousand  eight 
hundred  dollars,  and  the  declarations  of  the  wife  were  offered  in  evidence  by  the 
plaintiff,  to  show  the  delivery  of  the  coachee  and  horses,  and  were  admited  by  the 
Judge :  oo  a  bill  of  exceptions  beim  brought,  the  court  decided  that  the  evidence 
was  admissible.  Both  parties,  the  court  say,  by  the  covenant,  concurred  in  he* 
capacity  to  receive  these  articles,  and  she  became,  for  that  purpose  their  mutual 
•gent  Her  declaration,  or  confession,  that  the  act  was  done,  became  legal  evi- 
dence of  that  fact,  as  a  necessary  consequence  of  her  authority,  under  the  articles 
.to  receive  the  coachee  6  horses  j  for  no  principle  would  seem  to  be  more  clear  thaw 
that  the  person  to  whom  performance  of  an  act  is  agreed  to  be  made,  is  competent 
to  acknowledge  such  performance.  If  she  was  competent  to  receive,  she  was  com- 
petent to  give  a  receipt  for  them,  and  if  her  receipt  would  have  beep  good  evidence 
of  the  delivery,  her  parol  admission  must  be  equally  so.  And  again ;  if  her  act 
or  admission  be  good  in  one  case,  to  charge  the  husband  in  favor  of  a  third  persooi 
because  she  was  his  agent,  the  rule  ought  equally  to  apply  in  favor  of  the  husbandt 
when  he  and  a  third  person  by  the  cootract  between  them,  have  mutually  refer- 
red to  an  act  in  which  she  was  to  be  a  party.    Fenner  v  Lems,  10  Johns.  Rip,  38. 

(a)  It  has  been  held  that  an  admission  in  an  answer  in  Chancery  was  evidence, 
against  the  defendant,  in  an  action  brought  by  another  plaintiff.  Post  288,  n. 
So,  an  admission  in  a  case  made  for  argument,  is  evidence  against  the  party 
*t.    Vm&rvMriandmwihervSriM,2C*ina>  Rqf.m. 
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ther,  any  declarations,  made  by  one  of  tbe  party  at  the 
time  of  doing  such  illegal  act,  seem  not  only  to  be  evi- 
dence against  himself,  as  tending  to  determine  tbe  quality 
of  tbe  act,  but  to  be  evidence  also  against  the  rest  of  the 
party,  who  are  as  much  responsible,  as  if  they  had  them- 
VH\        selves  done  the  act.     But  what  one  of  the  party  may 
have  been  heard  to  say  at  some  other  time,  as  to  the 
share  which  some  of  the  others  bad  in  tbe  execution  of 
the  common  design,  or  as  to  the  object  of  the  conspira- 
cy, cannot,  it  is  conceived,  be  admitted  as  evidence  to 
affect  them  on  their  trial  for  the  same  offence,  (a)     It 
has  been  solemnly  decided,  as  will  be  shown  in  treating 
of  the  admissibility  of  confessions,  that  a  confession  is 
evidence  only  against  the  person  himself  who  confesses, 
not  against  other  persons,  although  they  may  have  been 
proved  to  be  bis  accomplices,^) 


Johns.  Rep,  409.  Shettm  v  Cock,  Cranford  ^  Co.  3  Munford  191.  Suoli  an  acknowl- 
edgment wonld  be  sufficient  to  prevent  tbe  operation  of  the  statute  of  limitations. 
Smith  v  Ludlow y  6  Johns.  Rtjt  207.  Shtton  y  Code,  Cranford  if  Co,  And  en* 
tries  made  by  one  partner  during  the  partnership,  in  a  book  of  accounts  are  ad- 
missible evidence  against  all  the  partners.  Waiden  etalv  Shtrhusrn,  ef  al.  The 
admission  of  one  of  the  defendants  is  not  evidence  to  charge  another  defendant 
with  tbe  fact  of  being  a  partner  with  him.  WHlney  v  Ferris,  10  Johns,  Rep.  06. 
Whitney  if  Bancroft  v  Sterling,  14  Johns.  Rep,  215.  The  State  r  Penman  ei  at, 
2  Desau's  Eq.  Rep.  1. 

(a)  Where  a  combination  to  perpetrate  a  particular  fraod  is  proved,  evidence 
of  a  conversation  with  the  parties,  though  all  might  not  hare  been  present  during 
the  whole  conversation,  it  good  against  all.  1  Car's  ;A\  J,  Rep.  13.  FcUon  v  Free- 
inan  el  at, 

(b)  In  an  action  agahftt  several  defendants  for  a  combination  to  defraud  (he 
plaintiff,  in  which  one  of  them  suffered  a  default,  and  the  'others  pleaded  to  the 
action,  the  confesrions  of  tbe  former  were  admitted  in  evidence,  to  enhance  the 
damages  against  all  the  defendants.    Bosbvick  v  Lewis,  1  Day  33 

In  actions  for  a  criminal  conversation  with  tbe  wife  of  the  plaintiff,  and  in 
prosecutions  for  polygamy,  the  marriage  of  the  plaintiff,  in  the  one  instance,  and 
the  first  marriage  of  tbe  defendant  in  tbe  other,  cannot  be  proved  by  b  is  confes- 
sion. Morris  v  Miller,  4  Burr.  2047.  The  People  v  Xumphrtyt,  7  Jafkro*  Rep* 
314.  * 

The  acknowledgment  of  a  party  is  not  always  conclusive  evidence  against  biro, 
pott  80.;  as,  where,  iaan  action  on  a  promissory  note,  evidence  was  given  that 
tbe  defendant  had  acknowledged  his  signature  to  it,  he  was,  notwithstanding,  ad- 
mitted to  give  evidence  to  sLow  that  tbe  signature  was  not  genuine.  Hall  ami 
another  v  Huset  10  Fuss.  Rep.  39.  nor  does  an  acknowledgment  or  admission  i« 
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given  at  the  time  of  delivery ;  but  not  by  any  subse- 
quent acknowledgment.  In  the  case  of  Biggs  v.  Lau- 
ren ce(l),  which  was  an  action  for  goods  sold  and  deliv- 
ered, Mr.  Justice  Buller  admitted  a  written  paper,  by 
which  the  defendant's  agent  acknowledged  the  receipt 
of  the  goods,  as  evidence  against  the  principal ;  and  on 
that  evidence  the  plaintiff  recovered. (a)  However,  it 
was  on  one  occasion  stated  by  counsel  in  argunient,(2) 
v  that  Lord  Kenyon  since  that  case  had  frequently  ruled 
the  contrary,  without  its  ever  having  been  questioned : 
(7fl  and  this  statement  seems  to  have  been  acquiesced  in  by 

Lord  Kenyon, (3)  who  said/"  that  was  not  the  point,  up- 
on which  the  case  was  afterwards  argued  or  determined, 
on  the  motion  for  a  new  trial/'  meaning  the  point,  that 
such  a  receipt  could  be  admitted  in  evidence.  It  does 
not  appear  from  the  case  of  Biggs  v.  Laurence,  whether 
the  agent's  acknowledgment,  of  having  received  the 
goods,  was  made  at  thfe  time  of  delivery,  or  on  what 
other  occasion :  though,  upon  this  fact,  according  to  the 
cases  above  cited,  particularly  the  case  of  Fairlie  v. 
Hastings,  in  which  the  subject  was  fully  discussed  by  the 
Master  of  the  Rolls,  the  admissibility  of  such  evidence 
may  be  found  materially  to  depend.  In  one  case  in- 
deed(4),  Lord  Kenyon,  C.  J.  is  said  to  have  refused  to 
admit  an  agent's  letter  as  evidence  of  an  agreement 
against  the  principal,  holding,  that  the.  agent  himself 
ought  to  be  examined.  "  If  the  agreement,"  said  the 
Master  of  the  Rolls  (6),  adverting  to  this  case,  "  was  con- 
tained in  the  letter,  I  should  have  thought  it  sufficient, 
to  prove  that  the  letter  was  written  by  the  agent :  but, 
#  75  if  the  letter  was  offered  as  *proof  of  the  contents  of  a  pre- 
existing  agreement,  then  it  was  properly  rejected." — 
And  the  Court  of  Common  Pleas  lately  decided  after 

(1)  3  T.  R.  454.  (4)  Maciten  v  Abraham,   1  E*p.  K. 

(2)  Baaernao  *  Radeniut,  7  T.  B.    P.  C.  375. 

66V  (5)  4  Taunt.  565. 

(3)  See  10  Vet.  128. 
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rectly  by  the  agent. (a)  In  the  case  of  Johnson-  v. 
Ward(l),  an  action  on  a  policy  of  insurance,  the  affida- 
vit of  a  person,  stating  that  he  subscribed  the  policy  on 
behalf  of  the  defendant,  (which  affidavit  the  defendant 
himself  had  previously  used,  on  a  motion  to  put  off  the 
trial,)  was  under  the  particular  circumstances  properly 
admitted  as  proof  of  the  agency.  The  defendant  having 
used  the  affidavit/or  such  a  purpose,  must  be  considered 
as  having  known  and  adopted  its  contents.  But  the  sin- 
gle circumstance,  that  the  affidavit  purports  to  have  been 
made  by  a  person  as  agent,  would  not  be  sufficient  proof 
of  his  being  invested  with  that  authority.  The  attorney 
of  one  of  the  parties,  who  b&s  made  an  admission  with 
intent  to  obviate  the  necessity  of  proving  the  fact,  must 
be  supposed  to  have  an  authority  for  that  purpose,  and 
his  client  will  be  bound  by  the  admission, (2)  (c)  and  pro- 
positions,  made  by  an  attorney  on  the  part  of  his  client, 
(whether  before  or  after  the  commencement  of  a  suit,) 
respecting  a  demand  which  another  person  had  against 
'  him,  may  be  used  as  evidence  against  the  client. (3) — 
These  propositions,  though  they  cannot  be  proved  by 
the  attorney,  from  a  regard  to  the  privilege  of  the  client, 
yet,  if  proved  by  another  witness,  are  received  as  the  ad- 
mission of  an  accredited  agent ;  and  proof,  that  they 
were  made  by  the  attorney  on  the  record,  will  be  suffi- 
cient to  establish  his  agency.  (4) 

(1)  6  Esp.  N.  P.  C.  48.  (3)  Gainsford  v  Grammar,  2  Campb. 

(2)  Youn*  v  Wright,  1  Campb.  141.    9. 

M  ilward  v  Temple,  t  Campb.  376.  (4)  8.  C.  and  see  MarshaU  v  Cliff,  4 

Campb.  133. 


(a)  la  mercantile  cases,  a  factor  may  generally  prove  his  own  authority.  Alitor, 
in  vales  of  land  by  an  ageoj,  which  most  be  by  written  authority.  jVirfaWam  r 
WffHn,  2  YeateS  Rep.  38.— To  let  in  proof  of  the  acts  of  ao  agent,  it  if  Deceisai? 
to  establish  the  agency  by  other  evidence  than  such  as  may  be  derived  from  tbi 
acts  propoted  to  be  proved.  Scott  v  Crone,  1  Omnec.  Rep.  255.  The  mere  de- 
claration*, or  acts  of  an  agent  shall  not  be  admitted  to  prove  his  agency.  P/utv 
ited  v  Rudeback,  I  Yeata  205. 

4 

(*)  GeUtoo  and  Schesck  v  Hoytf  13  Johns.  Hep.  361, 
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From  analogy  to  the  preceding  case  of  agent  and  prin* 
cipai,  what  a  sheriff's  officer  has  said  at  the  time  of  the 
execution  of  a  writ,  or  concerning  his  custody  of  a  debt- 
or  taken  in  execution,  will  be  admissible  in  evidence 
against  the  sheriff  himself  in  an  action  against  him  for  an 
escape,fa^  as  part  of  the  transaction  in  which  he  repre-  ($0; 
sents  the  defendant,  and  for  which  the  defendant  is  re- 
sponsible.^) The  declaration  of  an  under-sheriff  is  not 
evidence  against  his  principal,  excepting  so  far  as  it  con- 
stitutes a  part  of  the  act,  for  which  the  sheriff  is  respon- 
sible ;  and  though  the  rule  seems  to  have  been  laid  down 
in  larger  and  more  general  terms  in  the  case  of  Yabsley 
and  Doble,  it  has  been  so  restricted  by  several  later  au- 
thorities.^) The  statement  by  the  sheriff's  officer  is 
not  admissible,  unless  the  relation  between  the  officer 
and  the  sheriff  in  the  particular  transaction  has  been 
clearly  proved  by  other  independent  evidence.  A  copy 
of  the  warrant  produced  by  the  officer,  under  which  he 
professed  to  act  by  the  sheriff 's  order,  is  notsufficient(2) ; 
nor  is  the  bond  of  indemnity,  given  by  him,  any  proof 
of  his  acting  under  the  authority  of  the  sheriff  on  a  par- 
ticular occasion,  for  the  bailiff  is  not  his  general  officer  ; 
he  gives  a  bond  to  execute  such  warrants  as  shall  be  di- 
rected to  him;  and  when  he  receives  a  warrant  direct- 

(l)   Boirsher   v    Callv,    Sheriff  of    DoHle,  1  Ld.  Ray.  190.     See  Drake  v 
Wilts,  I  Campb.  391.  n.  North  v  Miles,     Sykes,  7  T.  R.  1 1  li,  I 17 
Sher.  of    Mid.   do.  389.     Yabsley  v        (2)  Drake  v  SykeB,  7T.R.  113. 


(•)  Id  an  action  against  the  sheriff,  for  the  the  default  of  his  deputy,  the  letten 
tod  confessions  of  the  deputy  are  competent  evidence,  12  Mass.  Rep.  1C3.  TyUr 
v  Ulnur. 

{b)  In  an  action  on  the  case  against  a  sheriff  for  a  false  return  to  ^Ji  fa.  it  was 
Held  that  the  acknowledgment  of  the  deputy  of  the  sheriff  made  to  the  attorney  of 
the  plaintiff,  in  answer  to  inquiries  relative  to  the  execution,  which  bad  been  de- 
livered to  the  deputy  to  be  executed,  and  while  the  execution  was  in  force,  wan 
admissible  evidence'  to  charge  tS*  sheriff;  as  the  declarations  were  made  to  a 
party  concerned,  in  relation  to  the  business  of  the  execution,  and  while  the  obli- 
gation to  execute  it  remained  in  full  force ;  they  were,  therefore,  made  in  the 
coarse  of  the  transaction,  and  were  to  be  considered  as  part  of  the  act  of  the  depu* 
ty  touching  the  execution  of  the  wiit  Molt  and  olfters  v  Kip,  10  Johns.  Rep 
473.    Vide //cckerv  Jarrct,  3flinney404.  » 
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£3  to  him,  he  becomes  the  sheriff's  special  officer. (1) — 
The  authority  from  the  sheriff  is  best  proved  by  the 
warrant  itself,  usually  kept  in  the  custody  of  the  officer  j 
if  he  has  returned  it  to  the  sheriff's  office,  a  notice  to 
produce  it  should  be  regularly  served,  and  secondary 
evidence  of  the  warrant  will  then  be  admitted.  Or,  in- 
stead of  proving  the  warrant,  if  it  can  be  shewn  that  the 
sheriff  has  recognised  the  bailiff,  who  executed  the  writ, 
as  the  officer  whom  he  had  Intrusted  with  the  exefcutioD, 
such  a  recognition  is  evidence  of  the  bailiff's  acting  un- 
der his  authority ;  as,  where  a  paper  was  produced  from 
the  sheriff's  office,  containing  as  well  an  order  to  the 
officer  to  give  the  necessary  instructions  for  making  ^re- 
turn to  the  writ  in  question,  as  also  his  return,  this  was 
held  to  be  a  clear  recognition  by  the  sheriff  of  his  hav- 
ing authorized  the  officer  to  execute  the  writ. (2)  But  to 
connect  a  sheriff  with  the  acts  of  a  particular  officer  in 
the  execution  of  a  writ,  it  is  not  sufficient  to  prove  that 
the  officer's  naige  appears  on  the  writ  returned,  though 
it  should  appear  to  be  the  practice  in  the  sheriff's  office 
to  indorse  upon  the  writ  the  name  of  the  officer,  who  ex- 
ecuted the  warrant*  (3)  (a) 


7f*  *On  the  same  principle,if  one  party  refers  another,  for 
information  on  a  disputed  fact,  to  a  third  person  as  au- 
thorized to  answer  for  him  (4),  or  employs  an  agent  to 
make  certain  propositions  respecting  a  transaction  be- 
tween himself  and  another(5),  he  is.  bound  by  what  his 

4  agent  says,  or  does,  within  the  scope  of  his  authority, 

as  much  as  if  it  had  been  done,  or  said,  by  himself. 
Thus,  for  example,  in  an  action  for  goods  sold  and  de- 

(I)  Drake  vSyVcf.  7  T.  R.  113. 

(tt  Jot**  v  Wood,  3Campb.  228. 

(3)  Jonei  v  Wood,  3  Campb.  220. 
See  Blatch  v  Archer.  Cowp.  6$.  M'~ 
Ntil  ▼  Percbard,  1  Esp.  N.  P.  C.  263. 


(4)    Dmniel  v  Pitt,  1   Campb. 
Lloyd  ▼  WiUan,  |  Etp.  *T.  K  C.  173. 

(J>)  Gainsford  v  Grammar.  2  Campb. 
0.  ^ 


(a)  Morgan  v  Bridge! ,  2  StarkuZU.    Hill  v  Uigh  *  Reny,  1  gbfti?.  P.  j?*> 
217.    Hill  »  5  Uui  Taf  Middlesex,  7  Tran*/^.  8. 
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touted  by  the  defendant  to  the  plaintiff,  which  the  de- 
fendant had  got  possession  of,)  lie  refused  to  admit,  as 
Evidence  of  this  fact,  the  declaration  of  the  defendant's 
agent,  who  had  been  employed  to  keep  the  bond  for  the 
*  plaintiff's  benefit,  and  who,  on  its  being  demanded  by 

the  plaintiff,  informed  him  that  it  had  been  delivered  to 
the  defendant. (1)  "  The  admission  of  an  agent,  (con- 
tinued the  Master  of  the  Rolls,)  cannot  be  assimilated 
to  the  admission  of  the  principal.  A  party  is  bound  by 
his  own  admission,  and  is  not  permitted  to  contradict  it. 
But  it  is  impossible  to  say,  a  man  is  precluded  from  ques- 
tioning or  contradicting  any  thing,  that  any  person  may 
have  asserted,  as  to  his  conductor  agreement,  merely 
because  that  person  has  been  an  agent. (a)  If  any  fact, 
material  to  the  interest  of  either  party,  rests  in  the 
knowledge  of  an* agent,  the  general  rule  is,  that  it  ought 
to  be  proved  by  his  testimony,  not  by  his  mere  asser- 
tion." 

•  4 

+  An  acknowledgment  of  a  debt  may  be  frequently  im- 

plied from  the  conduct  and,  demeanor  of  a  person,  no 
less  than  from  an  express  admission  ;  and  the  forbear- 
ance and  non-interference  of  one  party,  wkh  fall  knowl- 
edge of  adverse  acts  done  by  another  party,  is  a  cir- 
cumstance to  shew  his  acquiescence.  (2)  The  force  and 
effect  of  an  admission  must  of  course  depend  upoh  «the 
circumstances.,  under  which  it  has  been  made.  In  many 
cases  it  will  be  evidence  of  the  strongest  kind,  if  clear- 
ly proved  :  in  some,  it  amounts  to  little.  A  full  and  free 
admission  of  a  debt  is,  unless  satisfactorily  explained, 
conclusive  against  the  party  who  makes  it.     On  the  oth- 

(1)  Paiflie  v  Hasting,  10  Ves.  128.  v  Parkin,  1  E*p.  N.  P.  C.  82B.  Tke 
Young  v  WrigUt,  I  Camph.  139.  Wil-  dem.  Sheppard  v  Allen,  3  T4unt  78. 
soiit  Turner,  1  Taunt.  .m.  Maltby  1  Christie,  1  E«p.  N.  P.  C  341. 

(2)  Seethe  following  examples:  Jar-  cit.  16  East.  193.  Doe  d.  Wineklejrr 
Sret  v  Leonard.  2  Maule  and  SeU.  2W.  Pye,   1  E*p.  N.  P.  0»  3G*.    Rankin it 

:  Morris  v  Burdett,  1  Campb.  218.  Neale    Homer,  cited  post.  85* 
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* 

deuce  to  repel  the  presumption  arising  froqj  his  acknowl- 
edgment. A  bill  deli vered  fcy  an  attorney  to  his  client, 
for  business  done  during  a  certain  period,  $  stror^g  pre- 
sumptive evidence  against  any  additional  item  within 
•  the  same  period  ;  but  the.  bill  is  not  like  a  deed  to  ope- 

rate as  an  estoppel,  and  the  party  will  be  at  liberty  to 
prove  the  fact  of  his  having  transacted  other  business 
for  the  defendant. (1)  A  notice  to  quit,  at  a  certain  time 
is  prima  facie  evidence,  that  the  tenancy  commenced  at 
that  period,  if  the  notice  was  served  personally  on  lt*e 
tenant,  and  if  he  made  no  objection  to  the  tijae  of  quit- 
ting mentioned  in  the  notice. (2)  The  circumstance  of 
his  not  making  such  an  objection  has  been  considered 
a*  prima  facie  evidence  of  an  admission  arid  acquiescence. 
If,  on  the  other  hand,  it  should  be  made  to  appear,  that 
at  the  time  of  the  service,  the -tenant  did  not  look  at  the 
notice  so  as  to  know  its  contents,  such  evidence  would 
completely  repel  the  supposition  of  any  acquiescence  on 
the  part  of  the  tenant ;  for  he  cannot  be  supposed  to  ad*  ' 
•  mit  a  fact,  of  which  he  does  not  appear  to  have  been  in- 
formed. 


■i 


*  gj  *sbct.  y. 

[S6]  Qjf  the  Admissibility  of  the  Confession  of  a  Prisoner 

i  %  * 

against  himself 

*  SINCE  an  admission  is  evidence  against  a  party  in 

civil  suits,  with  much  stronger  reason  is  the  voluntary 
*  confession  of  a  prisoner  evidence  against  him  on  a  crim- 
inal prosecution ;  for  it  is  not  to  be  conceived,  that  & 
man  would  be  induced  to  make  a  free  confession  of  guilt, 
so  contrary  to  the  feelings  and  principles  of  human  na- 
ture, if  the  facts  confessed  were  not  true.     The  general 

■ 

■    (fi  LoVeridgev  Bottom,  1  Bos.  and  Biggs,  2  Taunt.  109.    Doe  d.  Bakfr* 

Ml.  ft.  Wooabirell.  2Cfttt»pb.  559.     TfawnM 

(S)   Doe  0.  Clargei  v  Foiter,  13  d.  Jon«  v  Thomas,  do.  647. 
East,  405.    Doe  dem.    Leicetter    v- 
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.  In  Laoanbe's  case(l)  before  mentioned,  the  question 
•  82  *for  the  opinion  of  the  judges  was,  whether  a  'written  ex- 
amination, taken  by  a  committing  magistrate  and  con* 
tutting  a  confession,  which  the  prisoner  oq  hearing  it 
[8f]  read  over  to  him,  admitted  to  be  true,  but  refused  to 
fl%o»  ought  to  have  been  received  in  evidence,  as  it  wu 
not  signed  either  by  the  magistrate  or  by  the  prisoner  ; 
and  a  majority  of  the  judges  held  that  such  a  confession 
wo 41  Id  have  been  evidence  at  common  law,  and  that  it  i$ 
not  rendered  inadmissible  by  any  provision,  in  the  stat- 
utes of  Philip  and  Mary,  respecting  examinations  and 
informations  before  justices  of  the  peace.  If  a  prison- 
er's confession,  even  when  not  reduced  into  writing,  be 
evidence  against  him,  a  fortiori  it  must  be  admissible, 
when  taken  down  in  writing ;  for,  the  fact  confessed,  be- 
ing thus  rendered  less  doubtful,  is  of  course  entitled  to 
greater  credit ;  and  it  would  be  absurd  to  say,  that  an  in- 
strument ia  invalidated  by  a  circumstance,  which  gives 
it  additional  strength  and  authenticity.  (2)  (a) 

(1)  2  Leach  Cr.  C.  265.    Thomas'    meat  in  Lambe's  case,  2LeachCr.C 
ewe,  ifc.  727.  S.  P.  629. 

(2)  See  Mf.   Justice  Grose's  judg- 


tempted  to  gofarther  than  the  troth.  Besides,  the  witness  respecting  the  confes- 
sion, may  have  mistaken  bis  mean ing.#  How  easy  it  is  to  understand  the  speaker 
different  from  what  he  meant  P  The  smallest  mistake  in  this  particular  might 
prove  fatal.  Slots  v  Long,  1  Bayrv.  455.  On  an  indictment  for  murder,  the  con- 
fessions of  the  prisoner,  under  the  age  of  eleven  years, -ought  to  be  received  ia  ev- 
idence, only  where  there  is  strong  proof  that  be  ia  cope*  dotf,  and  thrnarith  the 
greatest  caution;  and  never  ought  to  begrouod  of  conviction,  unsupported  h/ 
circumstances.    State  v  Aanm%  1  Southard's  A.  J.  Rep.  231. 

(a)  If  the  justice  do  not  take  down  the  confession  of  the  prisoner  in  wrilSog 
according  to  the  directions  of  the  act,  the  justice  may,  notwithstanding,  prove  the, 
confession  that  w»i  made  to  him ;  for  there  would  be  an  impronrietj'  in  saying, 
that  evidence  may  be  received  of  a  confession  made  before  a  private  Ban,  and 
that  the  same  confession  made  before  a  justice  shall  not,  because  he  bats,  omitted 
to  per  form  bis  duty.  StoU  v  Irwin,  1  Bayns.  112.  Ace  Hall's  ecus,  Lent  aasiaes, 
Stafford,  1790,  I  M*  Nolly  40.  To  authorise  the  admission  of  parol  evideoce  of 
th*  prisoner's  confession,  it  must  be  clearjy  proved  that  in  fact,  his  erajajnatsnsi 
was  never  reduced  to  writing.  1  M'Nally  49, 50.  I  Leach  347.  It  does  not  op, 
pear  necessary  that  the  magistrate,  acting  judicially  under  the^ireotioos  of  tlgt 
statute,  should,  in  order  to  make  the  written  confession  evidence,  ween  the  prison* 
er  of  its  effects  agaioct  him  on  trial    1  if  Woifc  39* 


Ck»  5.]  Of  Confessions  by  Prisoners.  M 

.  The  informations  against  tbe  prisoner  are  to  be  ta- 
ken ob  oath  ;  the  examination  of  the  prisoner  ought  to 
be  without  oath, (I)  And  whenever  a  confession  is  giv- 
en in  evidence,  the  whole  of  what  has  been  confessed 
must  be  taken  together(2)  :  but  if  only  the  material 
parts  of  the  confessions  are  taken  down  in  writing,  and  they 
are  afterwards  read  over  in  the  presence  of  the  prisoner* 
and  admitted  by  him  to  be  true,  that  admission  will  make 
hem  evidence.(3)  The  statute  of  Philip  &  Mary  re- 
quires the  justice  to  take  the  examination,  or  so  much 
thereof  as  is  material^  &c.(a)  The  confession  isevidend* 
only  against  the  person  confessing,  not  against  others, 
although  they  are  proved  to  be  his  accomplices.  It  was 
resolved  by  all  the  judges  in  the  case  of  Tong  and  oth* 
era(4),  on  an  indictment  for  high  treason,  that  a  con- 
fession by  one  of  the  prisoners  was  evidence  only  against 
the  party  himself  who  made  the  confession,  and  could 
not  *be  made  use  of  as  evidence  against  any  others,  *  83 
whom  on  his  examination  he  confessed  to  be  in  the  trea-  '  L88J 
son.(b) 

The  confession  of  a  prisoner  is  not  to  be  taken  in 
parts,  but  the  whole  together :  that  what  is  given  in  evi- 
dence may  be  neither  more  nor  less  than  the  prisoner  in- 
tended. If  the  confession  is  not  in  writing,  the  whole 
of  what  the  prisoner  said  must  be  fully  stated,  although 
it  may  happen  that  some  part  of  it  concerns  other  pris- 
oners who  are  tried  on  the  saftie  indictment ;  in  such  a 

m 

(1)  Bull.  If.  P.  242.  Hawk:,  P.  C.  b.  of  fact  the  prisoner  was  not  sworn. 

2-  c  46.  9.  37.    Kelyng,2.    In  the  case  (I)  Hawk.  ib.  s.  42.    R.  v  Paine,  5 

oi  the  King  v  Smith  and  Homage,  1  Mod.  165. 

Starkie,  242.,  where  tbe  examination  (3)  Larabe's  case,  2  Leach  Cr.  C 

of  tbe  prisoner,  signed  by  tbe  commit-  265.     Mil  ward  v  Forbes,  4  Esp.  If.  P. 

ting  magistrate,  purported  to  have  been  C.  171. 

takes  ou  oath,  Mr.  Justice  Le  Blanc  '  (4)  Kelyng,  18,  res.  5.  Gilb.  Ev.  124. 
refused  to  admit  evidence,  that  in  point 


(«)  Vide  Laws  of  Itew-York,  sess.  38.  c  104.  f .  2.    2  R.  L.  507. 

4»  It  waetietecurfaed  in  Rtx  *  Carty,  I  Jf»/Vo%  45.  in  Ireland,  that  where 
the  aceosed  makes  a  confession  in  conversation,  and  afterwards  mates  another 
confession  before  a  magistrate*  acting  judicially,  by  taking  down  the  same  in 
writing,  tbe  conversation  or  parol  confession  may  be  given  in  evidence. 
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case  It  is  not  possible  to  niake  any  selection,  for,  tintil 
the  evidence  has  been  heard,  it  cannot  bfe  known  wbat 
it  is,  or  to  whom  it  relates  ;  and  all  that  can  be  done  is 
to  direct  the  jury  not  to  take  into  their  consideration 
such  parts  as  effect  the  other  prisoners.  But  *a  distinc- 
tion might  perhaps  be  made  in  this  respect,  in  case  the 
~,  confession  has  been  reduced  into  writing,  if  tfcat  part 

which  relates  to  the  other  prisoners  is  capable  -of  being 
separate  and  detached  from  the  rest,  and  can  be  omitted 
without  affecting  In  any  degree  the  prisoner's  narrative 
against  himself* 

•  *  * 

It  has  been  determined  by  the  opinion  of  all  the  judg- 
es, that,  although  confessions  improperly  obtained  are 
not  admissible,  yet  that  any  facts, '  which  have  been 
brought  to  light  in  consequence  of  such  confessions,  may 
be  properly  received  in  evidence.      Thus,  where  a 
prisoner  was  charged,  as  accessary  after  the  fact,  witlt 
.  having  received  property,  knowing  it  to  be  stolen,  proof 
was  admitted  of  the  property  being  found  concealed  in 
the  prisoner's  lodgings,  although  the  knowledge  of  that 
(act  had  been  gained  from  an  inadmissible  confession.(l) 
Some  indeed  have  thought,  that  the  circumstance  of 
the  fact  being  known,  in  consequence  of  information  re* 
ceived  from  the  prisoner,  ought  not  to  be  shewn  at  the* 
trial.    But  a  different  practice  appears  to  be  established 
by  later  authorities ;  and,  on  a  prosecution  for  receiving 
stolen  goods,  evidence  has  been  admitted  that  the  pris- 
4S*      oner  described  the  *place  where  the  goods  were  con- 
cealed, and  that  afterwards  they  had  been  -found  there ; 
but  that  part  of  the  confession,  in  which  he  acknowl- 
edged that  he  himself  had  concealed  them,  was   re- 
jected,  as  it  was  improperly  drawn  from  him. (2)     There 
is  good  reason  for  this  distinction ;  for,  what  the  pris- 
oner has  said  respecting  the  concealment  of  the  proper- 

r 

(J)  WarwtekdialUiflaie,  1  Leach  Cr.  (2)  Grant'*  die,  &  Hodge's  cate,  2 

C   900.   -Mowy'j  cane,  ib.  n.  a.  301.  East  P.  0.  658.    1  Leach  Cr.  C.  3tl.  o. 

liekhart'icaie,iM30,  2  East  P.  C  4l)6.C. 

958.  &&  .            '   % 
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;  ty  is  ascertained  to  be  true  by  the  fact  of  the  subsequent 

discovery,  bat  the  otter  part  of  the  confession,  in  which 

he  charge*  himself  with  having  concealed  it,  may  have 

been  na^de  untruly  and  entirely  under  the  influence  of 

the  threat  or  promise,  (a) 

Theje  has  been  some  difference  of  opinion,  respec- 
ting, the  sufficiency  of  this  kind  of  evidence  in  trials  for 
high  treason.     The  stat.  of  the  ftji  W.  3.  c.  3.  s.  2.  en- 
acta,  '<  that  no  person  shall  be  indicted,  tried,  or  attaint- 
ed, for  high  treason,  or  misprison  of  high  treason;  but 
upon  the  oaths  and  testimony  of  two  witnesses,  either 
both  o(  them  to  the  same  overt  act,  or  one  of  them  to 
oqr,  and  the  other  of  them  to  another  overt  act  of  the 
same  treason,  unless  the  party  indicted  and  arraigned 
.shall  willingly,  without  violence,  in  ope  n  court  confess 
the  same."  (6)     Mr.  Justice  Foster (1)  seems  to  have 
been  of  opinion,  that  the  legislature  intended  by  this 
section  to  require  two  witnesses  to  the  overt  acts  in  all 
cases,  except  where  the  prisoner  confessed  the  treason 
upon  his  arraignment  in  open  court,  and  that  to  warrant 
a  conviction  there  must  be  proof  of  the  overt  acts  up- 
on oath,  not  merely  proof  of  the  confession  of  th£  overt 
acts*     "But,"  he  adds(2),  "perhaps it  may  now  be  too 
late,  to  controvert  the  authority  of  the  opinion  in  If  16, 

(!)  See  Fost  Disc  332   240.  243.    £55.  S.  C.  Smith's  case,  Fost.  240*  243. 
Willi*'  caee*  U>.  242.    S  St.  Tr.  254,       (2)  Fost.  Disc.  21  J. 

•  t  9 


'  (a)  Where  a  prisoner  indicted  for  murder,  on  being  strode  by  the  persons  who 
took  bin*  flonfittr ted  tbat  be  tilled  tbe  deceased,  described  the  place  where  be  bad  • 
bid  tbe  body,  and  mentioned  other  circumstance*,  which  were  proved  actually  to 
have  existed  as  he  mentioned  them,  it  was  held,  that  -a  confession,  whether  extort* 
■d  or  not,  that  relates  a  number  of  drcumstaaeea  which  tbe  prisoner  oooid  not 
welt  be  acquainted  with  but  as  perpetrator  of  the  crime,  all  which  circumstances 
are  proved  by  tbe  other  testimony,  to  have  actually'  existed,  is  such  testimony  aa 
should  be  left  to  the  consideration  of  a  jory.    Alois  >  Jfisere,  1  Jftyw.  482.. 

'  (ft)  Vide  Laws  of  New- York*  sen.  £4.  c.  29.  s,  5.  1 R.  L.  1 45.  which  ir  a  Iran- 
script  of  the  English  statute,  cited  in  tbe  text  The  constitution  of  the  United 
Jtatat  direct*,  that  **  no  person  shall  be  eoormted  of  treason,  unless  on  the  testi- 
mony of  two  witnesses  to  the  same  overt  act,  or  on  confession  la  open  coart" 
e\rt  3.  sect  3.  Tide  ad  of  April  30",  1790.    1LUB.  100V 


m  • 
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in  Fra0£ia*s  Case,  warranted  as  it  bath  been  by  later  pre- 
cedents.  (1)"  Ail  the  judges,  on  a  conference  prepara- 
tory to  the  trial  of  Francia(2),  held,  that  a  confession 
of  the  overt  acts,  if  proved  by  ttfo  witnesses,  would  be 
sufficient  to  convict  the  prisoner,  (a)  The  same  con- 
#  85  struction  *of  the  statute  was  adopted  in  Greg's  case(3)t 
by  six  judges  against  two :  ih  Berwick's  case(4),  by  Ld. 
C.  J.  Willes  and  Sir  Thomas  Abney  against  the  opinion 
I  (JOJ  of  Mr.  Justice  Foster**  and  by  the  judges  irt  the  com- 
mission, on  the  trial  of  the  rebels  in  1746.(5)  If  the 
overt  act  of  high  treason,  alleged  in  the  indictment,  is  a 
direct  attempt  against  the  life  of  the  king,  it  is  plain  from 
the  provision  of  the  st.  39  &  40  G.  3.  c.  93.  (which  enacts, 
that  the  prisoner  is  to  be  tried  in  the  same  manner  as  bn 
a  charge  for  murder,)  that  a  confession  proved  by  a  sin- 
gle witness  is  sufficient  to  convict  the  prisoner.  And  in 
all  cases  of  high  treason/a  confession  so  proved,  is  clear* 
ly  admissible  in  confirmation  of  the  testimony  of  wit- 
nesses. (6) 

With  regard  to  all  collateral  facts,  which  do  not  Con- 
duce to  the  proof  of  the  overt  acts,  it  may  be  laid  down 
as  a  general  rule,  that  whatever  was  evidence  of  them  at 
common  law  is  still  good  evidence  under  the  statute. (7 J 
Such  facts  may  therefore  be  proved  by  a  single  witness. 
Thus,  in  Vaughan's  case (3),  where  the  prisoner  endeav- 
oured to  prove  himself  a  subject  of  France,  the  counsel 
for  the  crown  produced  evidence  of  his  being  born  in 
Ireland ;  and,  on  its  being  objected  by  the  prisoner's 
counsel,  that  there  was  but  one  credible  witness  to  that 
fact,  Lord  Holt,  C.  J.  said,  "that  it  is  no  overt  act :  if 


(1)  See  Fort.  Diac.  II.  note.  (y>  Font.  J>wc.  p.  ||.  n.  («  1  Ea»t 

(2)  Fnacia't  caae,  1716.  Mr.  J.  Bur.    P.  C.  13*. 

(B)  Willi*' ewe,  8  8 

(7)  Fort.  Diic.  242. 

(8)  b  St,  Tr.  17.    F 


net's  MS.'    1  Eart  P.  C.  133.  (B)  W Mi*'  cate,  8  St.  Tr.  254. 

(3)  Greg*  caw,  1  Eftrt  P.  C.  134.  (7)  Fort.  Diic.  242. 

(4)  Fort.  Diic.  10.  (8)  5  St,  Tr.  17.    Fort.  Dhc.  240. 


(«)  Vide  R4spublicav  Jf'Carty,  */>«&  8fc 
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there  be  one  witness  to  that,  it  is  enough :  there  need 
not  be  two  witnesses,  to  prove  him  a  subject." 

From  the  above-cited  cases,  ft  appears  now  to  be  an 
established  rule,  that  a  full  and  voluntary  confession  by 
the  prisoner  of  the  overt  acts  charged  against  him,  is  of 
itself  sufficient  evidence  to  warrant  a  conviction.  And, 
although  Mr.  Justice  Foster  suggests(l),  that  "  the  rule, 
for  admitting  a  confession  against  the  prisoner,  ought  not 
to  extend  further  than  to  a  confession  made  during  the 
molemnity  of  an  examination  before  a  magistrate  or  before 
some  person  having  authority  to  take  it,  when  the  party 
may  be  presumed  to  be  properly  upon  his  guard  and  ap- 
prised of  its- danger,"  no  distinction  of  this  kind  is  to  be 
found  in  the  authorities  before  mentioned.  On  the  con- 
trary, in  Francia's  case,  the  judges  resolved,  that  the  con- 
fession would  be  evidence,  whether  made  before  a  ma-  [91] 
gistrateor  *inthe  course  of  conversation. (2)  And  there  *  86 
appears  to  be  no  solid  ground  for  such  a  distinction  ;  as 
confessions  are  admissible  in  trials  for  high  treason,  pre- 
cisely on  the  same  principle,  which  made  them  evidence 
at  common  law.  The  observations  of  Mr.  Justice  Fos- 
ter* relate  to  the  effect  rather  than  to  the  admissibility  of 
this  sort  of  evidence,  and  are  equally  applicable  to  con- 
fessions in  any  other  criminal  case.  "  Hasty  confes- 
sions he  says(3),  made  to  persons  having  no  authority  to 
examine,  are  the  weakest  and  most  suspicious  of  all  evi- 
dence* Proof  may  be  too  easily  procured ;  words  are 
often  mis-reported  (whether  through  ignorance,  inatten- 
tion^ or  malice^-it  mattereth  not  to  the  defendant — he  is 
equally  affected  in  either  case :)  they  are  extremely  lia- 
ble to  misconstruction :  and  Withal,  this  evidence  is  not, 
in  the  ordinary  course  of  things,  to  be  disproved  by  that 
sort  of  negative  evidence,  by  which  the  proof  of  plain 
facts  may  be,  and  often  is  confronted." 

(t)  Fort.  Due.  243,    4  Bite,  Con.    P.  C.  113.  and  Kelyo*  it. 
330.  (2)  fort.  Disc.  '-43. 

(4)  See  Boroet  J.  BIS.  cited  1  Eait, 
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Sec.  VI. 

Of  the  Competency  of  the  Party  injured,  as  witness  in 

Criminal  Prosecutions. 

IT  is  a  general  rale,  that  in  criminal  prosecutions  the 
injured  party  may  be  a  witness ;  although  on  the  con* 
vie  t  ion  of  the  prisoner  he  will  in  many  cases  be  entitled 
1  to  a  reward.* 

*  87        '  #It  is  the  constant  practice  on  an  indictment  for  robbe- 

["921      *?'  to  admit  the  evidence  of  the  person  who  has  been 

robbed ;  and  it  is  not  a  sufficient  objection,  that  he  will 

be  entitled  to  the  restitution  of  his  property,  on  the  con- 

Yiction*of  the  offender.^    The  same  evidence  is  ad- 


•  A  reward  of  402.  it  fraoted  for  apprehending  and  prosecuting  go  oonvkttaii 
highway  robbers,  (4  W.  If  M.  c  8.«.  &)  offenders  against  the  sett  for  preventing 
counterfeited  coin,  s/e»  (St.  6  W.  3.  e- 1?.  s.  9. 14  G.  2.  c  28.  s.  7.)  prisoaera  charged 
with  bvigfeery  or  breaking  and  entering  {looses  in  the  day-time,  (St  &  Attn.  a.  31. 
I.  4  )  or  charged  with  taking  rewards  for  helping  to  stolen  goods  without  prose- 
cuting the  felon,  (8t  6  O.  1.  c  23.  s.  0.)  A  reward  of  SOL  is  granted  for  appre- 
hending and  convicting  smugglers,  who  oppose  custom-home  and  excise  officers  frs; 
•tee  of  arms,  4tc  (St.  9  G.  2.  c  35.  s.  11.)  *  or  offenders  against  the  Black  Ajfc. 
(St  9  G.  1.  c.  22.  s.  12.)  and  reward  of  MM.  for  apprehending  and  convict- 
ing stealers  of  sheep  or  other  cattle.  The  apprebenders  of  highway  rob- 
bers, are  aba  entitled  to  the  robber's  goods  found  upon  him,  provided  they 
ware  not  before  stolen.  By  the  stat  21  Hen.  8*  c  llM  the  person,  from  whom 
money  or  goods  have  been  stolen,  b  entitled  to  restitution,  on  the  conviction  of 
.  the  robber.  By  the  stat.  5  EKc.  c.  0.  s.  8.  persons  convicted,  of  perjury  witbisi 
that  act,  are  subject  to  certain  forfeitures,  a  moiety+f  which  is  for  the  party  griev- 
ed, and  to  be  recovered  by  action.  By  stat.  25  G.  2.  c.  38.  s.  1 1.  In  case  of  a  con- 
viction of  felony,  the  prosecutor  is  entitled  to  his  expanses  of  prosecution,  ae  way 
seem  reasonable  to  the  court,  on  consideration  of  his  circtunstances;  aod,rfn  thai 
case  of  a  writ  of  certiorari  obtained  by  a  parson,  who  had  been  Indicted  befora 
the  quarter  sessions,  the  party  injured  prosecuting,  wiH  be  entitled  to  costs  o* 
the  conviction  of  the  defendant,  by  it  5,  6  W.  3.  c.  1 1,  s.  3.  It  may  be  observed 
generally,  of  all  these  cases,  that  soebcirswmstancea  wiU  not  affect  the  rnmpetaw 
ay  of  the  witness.  If  bis  evidence  were  to  be  excluded,  the  yerj  object  of  (ha-  m- 
gisuttare  would,  in  mast  cases ,  be  entirely  defeated. 

(a)  Vide  Otmmmmmlth  v  Moulton,  9  Jfittsv  step.  39. 


Cti.  5.)  i  .'t'oitr. 
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owiety  be  wpuld  be  precluded  from  giving  the  convic- 
tion in  evidence,  the  objection  against  his  competency  . 
* '  geeotf  to  be  removed-* 

An  exception,  however,  has  been  made  to  this  general 
rale,  ih  the  case  of  a  prosecution  for  forgery,  in  which  the 
"  %  p^rty,  by  whom  an  instrument  purports  to  be  made,  is  not 
admitted  to  prove  it  forged,  if  be  would  either  be  liable 
to  be  sued  upon  the  instrument  (supposing  it  genuine),  or 
be.  thereby  deprived  of  a  legal  claim  against  another.(l) 
And  it  seems  to  be  the  prevailing  opinion,  that  his  in- 

•  competency  is  pot  confined  to  t)xe  single  point  of  falsify- 
ing the  hafid- writing,  but  that  be  is  equally  incompetent 
to  prove  any  other  fact,  which  contributes  to  the  proof 
of  the  forgery,  or,  in  other  words,  any  fact  conducive  to 
the  gederal  conclusion.  -This  sutyect  w  as  much  discuss- 
ed in  a  late  case(2),  where,  on  a  prosecution  for  forging 
a  promissory  note,  (on  which  there  was  an  indorsement 
in  the  prisoner's  handwriting,  that  a  ygar's  interest  had 
"fceeti  paid,)  one  of  the  points  reserved  was,  whether  the 
person,  by  whom  the  note  purported  to  be  made,  ought 
to  have  been  permitted  to  prove  that  he  had  never  paid 

*  89       any  interest  on  the  note,  *a$  was  pretended  by  the  in- 

dorsement. This  evidence  was  received  on  the  trial, 
the  fact  of  the  forgery  having  been  first  proved  ;  but,  ac- 
eording  to  the  report,  It  seems  to  have,  been  geqeraliy 
understood,  tbgftthe  majority  of  the  judges  considered 
the  evidence  inadmissible.f    When,  however,  the  fact  is 

(1)  Io  Walts1  cate.  Hard.  331.    3  2J5.    Crodrer'rCaie,  8  tf«r  tUp.47. 
,  Silk.  172.    S.  C.  Rhodes'  ease,  2  Str.       (2)   Crocker's   ease,    Salisb.    An 

728.  I  Leach  Cr.  C.  2P.  8.  C.  Riitsell's  1805,  cor.  L*  Blanc  J.  i  New  Rep.  87. 

«a*e,  1  Leacbt  10.    Caffy's  case,  2  Cast  90.  R.  v  Bunting,  2  East  P.  C.  9$& 
P.  C.  905.    Taylor's  case,  1  Leach, 


•  ft 

*  Ruled  contra  ioan  old  cave;  Bacon's  case,  2  Roll  Ab.  687.  BulKJV.  P.MS. 

aC    Gilb.  Ev.  HI.  8.  C.       .  '      * 

* 

*  * 

fXord  EUeoborough,  C.  X  the  chief  Baroo  Macdooald,  Mr.  Justice* LawrHfce,- 

and  Mr.  Jottkt  Le  Blaoc,  thought  the  witoest  admissible,  became  if  bad  beer 
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merely  collateral,  and  doc?  not  in  any  way  contribute 
•  to  the  proof  of  the  forgery,  as  where  a  witness  is  called  I94  J 

to  prove  himself  the  person,  whom  the  prisoner  intended  *  • 
to  personate  or  describe,  in  such  a  cate  his  testimony  has 
been  admitted.  (1) 

It  is  scarcely  necessary  to  add,  that  if  the  witness  would 
not  incur  any  loss,  nor  be  liable  to  a  suit,  whatever  may 
be  the  result  of  the  prosecution,  his  evidence  ought  to  be 
received.(fl)  Thus,  oh  an  ipdictment  for  forging  a  bank 
note,  in  the  name  of  a  cashier  of  theijank  of  England 
<*  for  the  governor  and  company,"  the  cashier,  not  being  4 

chargeable,  may  be  a  witness. (2)  And  on  a  prosecution 
for  forging  an  acceptance  to  a  bill  of  exchange,  where 
the  banker  had  paid  the  bill,  but  suspecting  a  forgery  had 
not  debited  the  person  whose *name  was  forged,  this  per- 
son was  admitted  to  give  evidence.(3) 

• 

Upon  What  principle,  it  may  be  asked,  is  a  party,  by 
whom  ah  instrument  purports  to  be  made,  incompetent  to 
prove  it  forged?  In  Watt's  case(4),  on  an  information 
for  *the  forgery  of  a  deed  purporting  to  be  the  revocc*     *  9fr 


fl)  Pert»tease,  «  Leach  Cr.C.«fr7.  3  Taunt  323.                         _ 

491.  «  Bast  P.  C.  W7.  St  C.  (4)  Watt's  eaae,  3  Salk.  TO.  more 

(2\  Rowland*  case,  1  LeaehCr?  C.  folly  reported  id  Hardr.  331.    See  4 

259  Burr.  2254.  where  Lord  Mansfield  savs 

(3)  Usher'*  ease,  1  Leach  Cr.  C.  57.  that  this  aad  other  eases  of  tn*  tame 

tad  Me  WelPs  case*  Bull.  N.  P.  289.  2  kind  were  "  got  consider  ed  or  looked 

Bait  P.  C.  1000.  8.  C;     Sponsooby'e  into." 
case,  1  Leectf  Cr.  C.  374.  R.  ▼  Treble, 


»-^> 


ciently  proved  before,  that  the  note  was  oot  signed  by  his ;  and  tbej  thought 
fro*  admissible  to  all  points,  except  that  of  the  forgery.  Some  of  the  after  Judge* 
Sflenred  to  ftfak,  that  to  poiots  pwfeclly  collateral,  he  would  have  been*  admissi- 
ble, but  they  eoosidered  the  point,  to  which  be  was  called,  as  contributing  to 
prove  the  forgery.    MS.         \     •- 

(a)  Bat  in  a  case  at  the  Old  Bailey,  Stat.  1792,  the  obligor  in  a  bond,  being  in- 
dieted  sor  altering  a  receipt  for  interest,  so  as  to  make  it  appear  a  receipt  for 
gyfajijTfi  md  interett/Mr.  Baron  Hotham  held  the  obligee  to  be  an  incompetent 
vitaesa,  although  he  had  obtained  a  far  diet  invalidating  the  receipt ,  at  judgment 
had  not  been,  entered  op.    2  Evan's  Poth.  3 1 5. 


«    * 
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tion  of  a  will,  it  was  adjudged  by  the  barons  of  the  ex- 
chequer, after  a  conference  with  the  judges  of  the  Kiqgfft  < 
*  Bench,  that  no  legatee  named  in  the  will,  nor  any  other 
person  who  is  a.  loser  by  the  deed,  or -who  may  Receive 
any  advantage  from  the  verdict,  can  be  a  witness  for  the 
prosecution:  and  a  distinction  was  made  between  the 

-  J  case  of  an  indictment  for  a  battery,  (where,  it  was  admit- 
ted, the  person  beaten  may  be  witness,  because  he  can 
reap  no  benefit  by  the  verdict,  in  another  suit,)  and  the 
cases  of  forgery,  perjury,  or  usury,  in  which,  it  was  said, 
the  party  aggrieved  may  have  an  advantage  by  the  ver- 

•  r  diet,  and  therefore  shall  not  be  Received  as  a  witness.  It 
is,  however,  now  an  established  rule,  that  on  a  prosecu- 
tion for  perjury(l)  the  party  aggrieved  is  competent  : 
and,  that  a  person  who  has  borrowed  money  on  an  usu- 
rious transaction,  is  aiso*a  competent  witness  fpr  thfc 
plaintiff  in  an  action  for  penalties  against  the  lender(?)  5 
for  he  gains  nothing  by  the  event  of  the  suit,  nor  can  be 
give  the  judgment  in  evidence  in  an  action  against  him 
for  the  money  lent.  The  case  of  forgery,  therefore* 
stands  by  itself,  arjd  is  considered  an  anomaly  in  the  late 

%  of  evidence.     The  reason  assigned  in  Watt's  case  is,  that 

the  witness  would  receive  &  benefit  from  the  verdict; 
and  it  has  been  suggested(3),  that  he  isjnterested  to  pro-  ■ 
cure  a  conviction,  on  the  ground  that  a  conviction  would 
Lave  the  effect  of  inducing  a  forfeiture,  and  thus  defeat" 
every  legal  claim  or  security,  which  the  prisoner  might 
have  upon  the  instrument.  On  the  other  hand,  it  may 
be  said,  if  the  party,  by  whom  the  instrument  purports  to 
be  made,  were  admitted  a  witness,  he  would  not  be  al- 
lowed afterwards  to  produce  the  record  of  conviction  if* 
a  civil  suit  for  the  purpose  of  proving  the  supposed  fot* 
feiture,  because  the  parties  in  the  action  would  not, be 
the  same  as  in  the  prosecution,  but  principally,  because 
the  conviction  must  have  proceeded  partly  upon  his  own 

(1)  See  note,  p.  92.  See  ante,  p.  4F.  , 

(2)  Abraham  q.  t.  v  Bono,  4  Burr.        (3)  2  East  P.  C  994. 
2241.    Smith  v  Prager,  7  T.  It  SO. 

4. 
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t  *  . 

cause,  are  incompetent  to  give  evidence.     There  are, 
however,  several  exceptions  to  this  general  rule :  some, 
/,;/      by  act  of  parliament,  as  where  reformers  and  the  inbab- 
"  *        kants  of  parishes  or  other  districts  arte  admitted;  others, 
.    from  necessity,  or  a  principle  of  public  policy,  as  where 
I    evidence  is  received  from  persons  who  are  entitled  to 
rewards  on  conviction,  or  from  agents,  factors,  or  ser- 
vants.   Objections  on  the  ground  of  interest  proceed 
upon  the  supposition  of  too  great  a  bias  in  the  mind  of 
the  witness,  and  on  the  public  utility  of  rejecting  partial 
testimony:     The  presumption  of  bias  may  be  taken  off, 
by  shewing  that  the  witness  has  as  great  or  greater  fn- 
'  tereat  the  other  way,  or  that  he  has  given  it  up ;  and  the 

presumption  of  public  utility  may  be  answered,  by  she  tr- 


Mined  the  English  rule,  as  they  found  it  then  existing.  Bat  three  that  tape  the 
question  or  interest  in  a  witness  has  been  investigated  and  defined  with  more  pre- 
cision, both  in  England  and  in  this  state.  The  role  new,  in  all  such  eases*  sent  I 
believe  1  may  say  in  almost  all  criminal  cases  is,  that  the  witaeaa  is  to  ha  receiv- 
ed, if  he  be  not  interested  in  the  event  of  the  suit,  so  that  the  verdict  could  be 
given  in  evidence  in  an  action  in  which  he  was  a  party.  The  interest  which  the 
witness  may  have  in  the  question  put,  as  no.  longer  the  test  .That  degree  of  in- 
terest goes  only, to  the  credit  of  the  witness*  The  exclusion  of  the  witness  in  the 
ease  of  forgery  has,  therefore,  now  become  an  anomaly  in  the  law  of  evidence,  for 
it  is  certain,  that  the  coovietioB  of  the  party  charged  with  forging  a  check,  nsnent 
be  given  in  evidence  in  a  subsequent  civil  suit  on  the  cheek ;  and  at  the  ranee*  s>f 
the  old  rule  has  ceased*  by  a  sounder  definition  of  the  question  of  interest,  and  tn.it 
is  not  now  applied  to  other  criminal  cases,  it  would  seem  to  be  fit  and  proper,  that 
the  rale  itself  shouldSno  longer  be  applied  to  the  case  of  forgery.  But  the  present 
caee  does  not  tarn  upon  the  validity  of  that  rule,  and  therefore  the  court  do  net 
now  interfere  with  it."  Tke  People  v  Howett,  4  Johns.  Rep  296,  302, 303,  In  the 
ease  last  cited,  a  check  bad  been  forged  in  the  name  of  Butler,  on  the  Merchant's 
Bank,  and  was  sent  by  one  Cooper  to  his  agent  at  New-York,  who  received  the 
money  at  the  bank  and  remitted  it  to  Cooper :  the  check  was  afterwards  discovered 
to  be  a  forgery,  and  the  bank  got  possession  of  the  money  before  it  reached  the 
hands  of  Cooper :  on  an  indictment  for  the  forgery,  Butler  was  held  to  be  **qsb- 
petent  witness  to  prove  the  forgery,  he  having  been  released  by  the  bank,  and  not 
being  liable  to  Cooper  for  the  money,  even  if  the  check  were  eecmioa,  the  week 
having  acted  without  his  direction.— Vide  post.  103.  In  Massachusetts  the  nes> 
sou  whose  name  is  alleged  to  be  forged,  cannot  be  a  witness,  unless  the  ssstneBsmt 
is  produced  at  the  trial.  OmnmmtaUk  v  ffefcAftuen,  «fc  nee.  Set  the  pro- 
duction of  it  may  be  dfepeased  with,  if  it  baa  bees  seen  ted  to  pretest  the 
er.    OBwmivwdUh  v  StuIL,  net  jut. 


Sect.  J.)    Exception*  to  the  Rule  concerning  Interest 
ing  'that  it  would  be  very  inconvenient,  under  ibe  par- 

i*to  the  evidence 
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«.  •  .  '-  ** 

Agenti,  £&     *  Fourthly,  it  is  the  constant  practice  to  admit  agents  to 

be  witnesses  for  their  principals,  in  order  to  proTe  con- 
*  tracts  made  by  them  on  the  part  of  the  principal ;  and 
this  is  allowed  from  necessity,  or  rather  for  the  sake  of 
trade  and  the  common  usage  of  business,  fa  J  Thus,  at 
factor  may  prove  a  sale,  though  he  is  to  receive  a  pound- 
}  age  on  its  amount,(l)  (b)  or  what  he  has  bargained  for, 
beyonjl  a  stated  sum.  (2)  And  every  person  who  makes 
a  contract  for  another,  is  an  agent  within  the  meaning  of 
this  rule. (3)  So,  where  the  question  was  on  the  custom  of 
a  manor,  whether  a  fine  was  due  to  the  lord  during  his 
minority  on  the  tenants'  admission,  the  steward  of  the 
manor  was  allowed  to  give  evidence  for  the  lord,  though 
it  was  objected  to  him,  that  he  would  be  entitled  to  a 
*  95  fee  on  admission,  which  he  would  lose,*  if  the  tenant 
were  not  admitted.  (4)  Freemen  are  sometimes  admit- 
ted  as  witnessed  from  necessity,  when  they  would  other- 
wise be  objectionable.  A  case  of  this  kind  is  mentioned 
by  Mr.  Justice  Buller.(5)  The  question  being,  wheth- 
er the  defendants  had  a  right  to  be  freemen,  an  alder* 
man  was  permitted  to  prove  that  they  were  not  freemen, 
because  none  but  aldermen  were  privy  to  the  transac- 
tion  of  the  corporation  in  making  persons  free  ;  although 
*  it  appeared,  that  there  were  commons  belonging  to  the 

freemen." 

> 

(1)  Dixon  r  Cooper,  3  Wife.  40.     I  (4)  Champian  ▼  Atkinson,  3 Keb> 90. 
At*.  248.  Rep.  temp.  Hard.  360. 

(2)  Benjamin  v  Porteus,  2  H.  6l.  (5)  R.  y  Phipps  and  Archer,  Bull.  N". 
500.     R.  v  Phipps,  Bull.  If .  P.  289.  P.  289. 

(3)  2  H.  Blac  591. 


*  i*'— 


(a)  Vide  Maclcay  v  Rbinelander  and  others,  1  Johns,  Cat.  408.    Jones  t?  Bate, 
2  Johns.  Gas.  60.    Burlingham  v  Deyer,  2  Johns.  Rip.  189.    Ruan  v  Gardner,  '4 
OmdyU  Marshy  706.  ft.    Fisher  v  Willard,  13  Mass.  Rtp.  380.    Bat  one  who  baa , 
•old  goods  as  the  agent  of  another  on  a  del  credere  commission,  is  not  a  competent 
witness  in  an  action  brought  by  the  principal  against  the  purchaser  for  the  price  of 
the  goods  sold.    The  Nm-Ymk  Slate  Company  v  Osgood  ttal.  II  Mass.  R%f.  60. 

(t>)  Bat  n  collector  of  taxes  who  was  to  receive  a  commits  ion  on  the  amount  of 
cash  paid  into  the  treasury,  was  held  an  incefepeteot  witness ;  this  not  being  a. 
case  to  which  the  rale  arising  from  necessity  and  the  usage  of  trade  extended 
Treasurer  of  the  State  r  X$ll,Tayt.  5. 


,.  7.]  Ex.: 
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it  has  therefore  been  ruled  at  Nisi  Prills,  that  in  such  a 
case  the  servant  is  not  a  witness  for  his  master  without 
a  release.     Thus  in  an  action  to  recover  back  nibney, 
which  had  been  intrusted  to  the  plaintiff's  servant  for  a 
*  96     special  purpose,  and  paid  by  *the  servant  in  illegal  in- 
surances, he  was  considered  incompetent  without  a  re* 
^  .      lease.(l)     And  in  action  against  the  defendant  for  the 
negligence  of  his  servant,  he  is  not  competent  to  dis- 
PlOll        prove  the  fact  of  his  negligence(2)  :  for  since  the  ver- 
dict might  be  given  in  evidence  in  an  action  by  the  de- 
fendant against  the  witness,  as  to  the  quantum  of  dama- 
ges, the  servant  is  directly  interested  to  defeat  the  ac- 
tion, and  does  not  come  within  the  exception  above 
specified,  (a) 

Sect.  VIII. 

Of  the  means  by  which  the  Competency  of  an  interested 

Wit?ie$s  may  be  restored. 

THE  last  question  that  remains  to  be  considered  on 
this  part  of  our  subject,  relates  to  the  regular  mode  of 

(I)  Corking  vjarrard,  1  Carapb.  37.  livery  to  the  defendant;    bat  it  does 

In  Clarke  v  Sbee,  Cowp.   199,   which  not  appear  whether  the  plaintiff  gave  a 

^as  a  similar  case,  a  release  wan  given,  release. 

Ree  anonymous  cape,  1  Salk.  239.  Bull.  (2)  Green  ▼  New  Riv.  Company,  ♦ 

N.  P.  39.  289.  S.  C. ;    and  anonymous  T.  R.  589.     Bird  v  Thompson,    I  Esp. 

case,  Bull.  N.  P.  290.     These  were  ac  N.  P.  C.  339.     Miller  v  Falconer,  1 

tions  by  a  roaster  to  recover  property  Campb.  251.     6  E*p.  N.  P.  C.  73.  And 

embezzled  by  his  servant,  and  the  serv-  see   Keithly  v  Birch.  3  Campb.  $23. 

aut  was  admitted  a  wituess  to  piove  de-  Cuthbert  v  Goatling,  do.  515. 


'  To  an  action  of  assumpsit  on  a  promissory  note,  made  oo  the  coast  of  Africa,  to 
pay  a  certain  number  of  Slaves,  &c»oo  demand,  it  was  held  that  the  letters  of  Uw 
agent  of  the  plaintiff,  since  deceased,  were  admissible  to  prove  the  demand  made 
in  Africa ;  as  the  agent  was  sent  to  make  the  demand,  in  a  country  where  there 
was  no  regular  civil  government,  and  not  having  any  magistrates  or  notaries  au. 
thorized  to  take  and  certify  affidavits,  or  regularly  to  authenticate  testimony  in 
any  manner:  and  as  no  cause  was  then  pending  or  expected,  it  coo  Id  not  be  re- 
quired that  he  should  take  with  him  a  dtdimus  potestaUm.  Greenwood  v  Curfu, 
G  Mass.  Rep.  358. 

(a)  A  broker  is  a  witness  to  prove  a  contract,  but  in  an  action  brought  agaiaat 
the  principal  fox  negligence  and  misconduct  in  the  count  of  hi*  emplojaieBt  in  \hm. 
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legacy  given  him,  and  did  release  it,  fie  was  a  good  wit- 
ness to  prove  the  will.(l)"*  (a) 


[103] 


On  a  trial  for  forgery,  a  release  from  the  holder  x>f  a 
'promissory  note  to  the  supposed  drawer  in  whose  name 
it  was  forged,  (there  being  no  other  name  on  the  note  to 
'whom  the  drawer  could  be  liable,)  made  him  a  compe- 
tent witness  to  prove  the  forgery  of  his  hand-writing.  (2) 
But  a  witness,  by  whom  a  bill  of  exchange  purports  to 
be  indorsed,  is  not  rendered  competent  by  a  release  from 
the  person,  to  whom  the  bill  in  question  had  been  utter- 
ed, but  who  had  not  given  any  value  for  it ;  for  he  has 
no  interest  in  the  bill,  and  the  prisoner  appearing  to  he 
the  holder,  a  release  from  any  other  person  would  not 
be  effectual. (3) 

To  restore  the  competency  of  a  bankrupt,  (who,  from 
being  interested  to  increase  the  fund,  cannot  be  admit- 
ted to  prove  property  In  himself  or  a  debt  due  to  his  es- 
tate) (4),  it  must  be  shewn,  that  he  has  obtained  his  cer- 


(0  Vin.  Ab.  tit.  Evidence,  14.  n.  53.  (3)  R.  v  Young,  Wore  Lent  Ast. 

cited  by  Ld.  Mansfield,  I  Burr.  423.  1803.  MS. 

(2)  Akehurst's  case,  1  Leacb  Cr.  C.  (4)  See  ante,  p.  51. 
178.     Dr.  Dodd's  case,  ib.  184. 


*  Lord  Chancellor  Hard wi eke  established  the  will  of  Lord  Ailesburv  on  similar 
proof,  in  the  year  T748.  (See  1  Burr.  427.)  And  in  Wyndham  vChetwynd,' 
(1  Burr.  414.)  where  the  subscribing  witnesses  were  creditors  of  the  testator,  as 
their  debts  had  been  paid,  they  were  admitted  to  prove  the  will.  So,  in  Doe 
dem.  Hiodson  v  Kersey,  (4  Burn.  Ec.  Law,  97.)  three  of  the  judges  were  of  opin- 
ion, that  a  subscribing  witness  was  restored  to  hie  competency,  if  all  bis  interest 
had  been  released  or  extinguished  at  the  time  of  the  examination.  Lea  C.  J.  in 
Anstey  v  Dowsing,  (2  Str.  1253.)  and  Ld.  Camden,  C.  J.  in  Doe  on  the  demise 
of  Hindnon  v  Kersey,  were  of  opinion  that,  if  a  subscribing  witnet9  was  interested 
at  thttime  of  attestation,  nothing  ex  post  facto  could  give  effect  to  his  attestation. 
In  the  former  of  these  cases,  Mr.  Justice  Dennison  differed  from  Lee,  C.  J.  on 
Oris  point.    (See  I  Burr.  427,  428.) 

(a)  A  release  given  to  a  witness  by  one  joint  partner,  the  plain  tiff  alone  is  suffi- 
cient to  restore  his  competency.  A  release  by  a  plaintiff  to  a  witness  of  all  de- 
mands against  the  witness,  excepting  such,  for  which  the  witness  is  liable  with  the 
defendant  in  the  suit,  renders  him  a  competent  witness  for  the  plaintiff.  Bvttlry 
it  JVkeekr  v  jDoyests,  14  Johns.  Rep,  387. 
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releasing  the  residue,  or  by  a  release  of  the  costs  of  the 
action  from  the  attorney.  (1) 

< 
When  a  witness  is  objected  to  as  the  member  of  a  cor- 
poration, whose  interests  are  in  question,  his  competen- 
cy my  be  restored  either  by  his  resignation,  (which  will 
be  effectual  even  by  parol,  provided  that  it  has  been  ac- 
cepted, and  another  person  elected  in  bis  place)  (2),  or 
*  99  by  disfranchisement.  *  The  method  of  disfranchisement 
is  said  to  be  by  an  information  in  the  nature  of  a  quo 
warranto  against  the  member,  who  then  confesses  the  in- 
formation, and  upon  that  there  is  judgment  of  disfran- 
chisement.^) This  judgment  must  be  such  as  cannot 
be  avoided :  for  if  it  appears  that  the  witness  can  avoid 
the  judgment  for  irregularity,  (as  when  be  had  never 
been  summoned,  and  knew  nothing  of  his  disfranchise- 
ment,) he  is  not  competent.  (4) 

A  release  is  in  some  cases  unnecessary.  And  the  wit- 
ness though  interested  will  be  admitted  without  a  re- 
lease. 

1.  As,  first,  where  the  witness  offers  to  surrender  or 
.   release  his  interest,  and  does  all  in  his  power  to  clear 
away  every  objection  to  his  testimony,  but  the  other 
party  refuses  to  accept  it,  in  that  case  (a)  the  evidence 
of  the  witness  may  be  received.(5)  Or  if  the  party,  on 
[105]        whose  side  the  witness  is  interested,  makes  an  offer  to 
remove  all  interest,  and  the  witness  refuses,  that  will  not 
deprive  the  party  of  his  testimony.     In  the  case  of  An- 
stey  v.  Dowsing(6),  indeed,  Lee,  J.  expressed  an  opin- 
io Baker  v  Tyrwhitt,  4  Campb.  27.        (4)  Brown  v  Corp.  of  London,  It 

(2)  R.  v  Mayor,  *c  of  Rippon,  2    Mod.  225 

Salk.  432.    Com.  Dig.  tit.  Franchise,  (3)  Good  title  dem.  Fowler  r  YT&* 

(F.  30.)  ford,  I  Doug.  139.    3  T.  R.  35. 

(3)  The  case  of  the  Mayor,  *c.  of  (6)  2  Str.  1253.    See  ante,  p.  102. 
Colchester,  1  P.  Wins.  595.  n. 


(a)  Vide  2  John*.  JZty.  176.  Killings  If  Front*  v  Comequ*,  1  Piters*  Jtsy.  30!. 
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• 
ion,  that  a  legatee  was  not  competent  to  prove  the  due 

execution  of  the  will,  although  payment  of  the  legacy 
was  tendered  to  him,  which  tender  he  refused.  But  the 
ground  of  this  opinion  was,  that,  even  if  he  had  accept- 
ed the  legacy,  he  still  would  have  been  incompetent,  as 
having  been  interested  at  the  time  of  attestation;  a 
point  on  which  there  has  been  some  difference  of  opin- 
ion, but  the  greatest  authorities  are  in  support  of  the 
contrary  proposition,  namely,  that  the  payment  of  the 
legacy  would  restore  the  competency  of  the  witness. 

2.  If  a  witness  has  acquired  an  interest  in  the  subject- 
^matter,  for  the  mere  purpose  of  depriving  a  party  to  the 
suit  of  the  benefit  of  his  testimony,  this  ought  not  to  ex- 
clude him  from  giving  evidence.  It  was  ruled  by  Lord 
Holt,  in  the  case  of  Barlow  v.  Vowel(l),  that  if  a  man  be 
a  witness  of  a  wager,  and  afterwards  bet  himself,  this 
shall  not  be  a  reason  to  accept  ^against  his  being  sworn  #  100 
to  j>rove  the  wager.  And  from  analogy  to  this  case, 
Lord  Kenyon  and  Mr.  Justice  Ashhurst  were  of  opinion 
in  the  case  of  Bent  v.  Baker  (2),  (where,  in  an  action  on 
a  policy  of  insurance,  the  broker  was  called  as  witness 
for  the  defendant,  but  rejected,  because  he  had  under- 
written the  policy  after  the  defendant,)  that,  even  if  it 
were  true  in  general,  that  one  underwriter  could  not  be 
a  witness  for  another,  yet  the  witness  ought  to  have  been 
admitted  in  that  case,  as  the  defendant  had  acquired  an 
interest  in  bis  testimony  before  the  witness  had  signed 
the  policy.  And  they  laid  down  as  a  general  principle, 
deducible  from  the  case  of  Barlow  v.  Vowel,  that  where 
a  person  makes  himself  a  party  in  interest  after  a  plain- 
tiffor  defendant  has  an  interest  in  his  testimony,  he  may 
not  by  this  deprive  the  plaintiff  or  defendant  of  his  tes- 
timony.^)    However  it  appears  to  be  rather  doubtful, 

(1)  Skin.  536,    Sae  Rescous  v  Wil-        (2)  3  T.  It  27.  i 

Hams,  3  Lev.  152.  and  Cowp.  736. 


M 

(a)  «*  The  interest,  iu  order  to  exclud*  the  witnes*,  must  not  have  arwen  after 
*.he  fact  to  which  he  is  called  to  testify  happened,  aod  by  bis  own  act,  without  th* 
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abetter  this  'proposition' is  not  expressed  in  too  large 
P°*>1      an<i  general  terms-      Whether  a  witness  is  incompetent 
on  account  of  interest,  must  depend  rather  on  the  nature 
of  the  interest  than  upon  the  time  of  acquiring  it.    The 
question  on  the  voire  dire  is;  whether  he  is  interested  at 
the  time  of  his  examination.     If  be  is  directly  interest- 
ed at  that  time,  he  is  not  a  competent  witness  in  gener- 
al without  a  release,  and  it  seems  to  be  no  answer  to  the 
objection,  to  shew  that  he  has  become  interested  only 
since  the  commencement  of  the  action,  or  since  the  time 
of  his  being  acquainted  with  the  fact,  which  he  is  called 
fco  prove.     If,  for  example,  the  question  is  on  a  cus- 
tomary right  of  common,  a  witness  will  be  incompe- 
tent, who  admits  upon  the  voire  dire  that  be  is  in  the 
occupation  6f  a  messuage,  and  that  he  claims  a  similar 
right  of  common  as  annexed  to  his  tenement :    and  it 
cannot  be  material  whether  he  has  been  in  possession  for 
a  number  of  years,  or  had  the  tenement  only  just  before 
the  trial  of  the  cause.    In  either  case  he  appears  to  be 
equally  incompetent;  yet  in  the  latter  it  may  be  said, 
that  he  acquired  his  interest,  after  the  party  had  become 
#  101  interested  in  his  testimony.    *Thus,  in  the  late  case  of 
Forester  v.  Pigou(l),  where  the  defendant  in  an  action 
on  a  policy  of  insurance  called  another  underwriter  to 
prove  the  policy  void  on  account  of  a  misrepresent** 
tion  of  the  nature  of  the  risk,  and  upon  the  voire  dire 
the  witness  stated, "  that  he  had  paid  the  loss  to  the  plain- 
tiff upon  an  understanding  that  he  was  to  be  repaid  in 
the  event  of  this  action  failing,  and  that  he  bad  since 

(I)  1  Maole  and  Selw,  0:  3Ca*pb.  380.  ».  C. 


interference  or  consent  of  the  party  by  whom  be  is  called ;  because  in  tb?t  case  it 
would  be  in  the  power  of  the  witness,  and  even  of  the  advene  party,  to  deprive  the* 
person  venting  hit  testimony,  of  the  benefit  of  it.**  Jaekum  d.  WorifoM  £  o*Mr» 
v  Rumsty,  3  Johns,  Cos.  237.  Bat  where  a  person  become*  Interested  by  giving 
bond  far  a  party,  and  afterwards  matters  come  to  hb  knowledge  which  would  ba 
beneficial  to  the  other  party  for  him  to  testify,  he  it  not  eonpeUabJ*  to  e>«  ttfe 
evidence,  and  thereby  expose  himself  to  be  subjected  on  Ips  hood.  Sijjpju 
v/Vyise,  2J2ew*406. 
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* 

ceived  a  letter  from  the  plaintiff  promising  to  return  the 
money  in  that  event/'  an  objection  being  taken  to  his 
competency,  the  point  was  argued  on  the  other  side  up- 
on the  authority  of  Barlow  v.  Vowel*  but  the  witness 
was  considered  to  be  incompetent  and  rejected ;  for  al- 
though the  witness  would  not  be  disqualified  by  any 
zgieemtxxt  fraudulently  entered  into  between  him  and  the 
plaintiff  for  the  purpose  of  taking  off  his  testimony,  yet 
on  the  other  band  the  pendency  of  a  suit  could  not  pre* 
Tent  third  persons  from  transacting  business  bona  Jid* 
with  one  of  the  parties  ;  and  if  an  interest  in  the  event 
of  the  suit  is  thereby  acquired,  the  general  consequence 
of  law  must  follow  that  the  person  so  interested  cannot      iiorj 
be  examined  as  a  witness  for  that  party,  from  whose 
success  he  will  necessarily  derive  an  advantage*     A 
motion  was  afterwards  made  for  a  new  trial  on  account 
of  the  rejection  of  this  witness,  as  well  as  of  another  at* 
so,  who  was  similarly  situated ;  and  a  new  trial  was  grant- 
ed for  the  purpose   of  ascertaining  more  particularly 
the  precise  time,  when  the  undertaking  was  made  to  the 
witnesses  ;  but  the  court  added,  that  if  a  person,  who  is  , 
under  no  obligation  \o  become  a  witness  for  either  of  the 
parties  to  a  suit,  choose  to  pay  his  debt  beforehand,  up- 
on a  condition  that  it  is  to  be  determined  by  the  event 
of  the  suit,  he  becomes  as  much  interested  in  the  event, 
aft  if  he  were  a  party  to  a  consolidation  rule.    With  re* 
spect  to  the  case  of  Barlow  v.  Vowel,  which  was  much 
cited  in  this  case  of  Forester  v.  Pigou,  the  Court  con- 
sidered the  point  as  having  been  there  determined  on 
the  ground  of  fraud. 

Lord  Raymond  in  the  case  of  the  *King  v.  Fox(l)  ad-  #  ]g2 
nutted  the  prosecutor  to  be  a  witness,  although  he  bad 
laid  a  wager,  that  he  should  convict  the  defendant :  and 
the  reason  seems  to  be,  not  because  the  witness  had  made 
the  wager  at  a  time  when  public  justice  became  inter- 
cited  in  his  testimony,  but  because  it  would  be  against 

•      X0    1  Stf.  ($2: 
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public  policy  to  allow  a  witness  by  any  such  gratuitous 
act  to  exclude  himself  from  giving  evidence ;  and  there 
seems  to  be  another  reason  for  admitting  the  witness, 
since  the  wa^er  would  now  probably  be  considered  ab- 
*  solutely  void,  as  tending  to  produce  an  improper  bias  on 
the  mind  of  the  witness,  and  therefore  as  directly  preju- 
dicial to  the  administration  of  justice. 

3.  When  the  witness  must  be  answerable  to  one  or  the 
other  of  the  parties,  and  the  event  of  the  suit  determines 
only  to  which,  he  may  be  examined  by  either  of  them 
without  a  release.  Thus  in  an  action  of  assumpsit  for 
money  paid  to  the  use  of  the  defendants,  who  were  ship 
owners,  Lord  Kenyon  admitted  the  captain  to  prove> 
that  he  had  received  the  money  from  the  plaintiff  for  the 
1  J  defendant's  use;  for  he  stood  indifferent  between  the 
parlies,  and  he  was  equally  answerable,  whichever  way 
the  verdict  might  go.(*) 


CHAP.  VI. 

Of  the  Admissibility  of  Counsel  or  Solicitor. 

THE  objections  to  the  competency  of  a  witness,  which 
have  been  considered  in  the  four  preceding  chapters, 
are  of  a  nature  to  exclude  him  from  giving  any  kind  of 
evidence.  One  other  objection  still  remains  to  be 
considered  ;  not  an  objection  to  his  competency,  but 
to  particular  evidence,  which  he  may  be  called  upon  to 
disclose.  This  is  founded  on  the  professional  confidence 
*  103  which  a  *client  reposes  in  his  counsel,  attorney,  or  so- 
licitor, and  which  courts  of  justice  ever  hold  to  be  invi- 
olable.(l)  Confidential  communications  between  at- 
torney and  client  are  not  to  be  revealed  at  any  period 
of  time — not  in  an  action  between  third  persons— nor 

(i)  Lord  Say  and  Scale's  ease,  10    Pickering,  1  Vent*.  197. 
Mod.  40.   Ball.  N.  P.  284.    Cut*  v 

*  Evaot  v  Williams,  7  S.  R.  481.  n.  (c)  and  Me  ante,  p.  54.  oo  IfaU  tubject. 
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after  the  proceeding,  to  which  they  referred,  is  at  an 
end— nor  after  the  dismissal  of  the  attorney.  (1)  The 
privilege  of  not  being  examined  to  such  points,  as  were 
communicated  to  the  attorney  while  engaged  in  his 
professional  capacity,  is  the  privilege  of  the  client,  not 
of  the,  attorney ;  and  it  neyer  ceases,  (a)  "  It  is  not 
sufficient  to  say,  the  cause  is  at  an  end ;  the  mouth  of 
such  a  person  is  shut  for  ever." (2)  But  this  privilege 
of  the  client  is  confined  to  such  communications  as  are 
made  with  reference  to  professional  business  during  the 
relation  of  attorney  and  client.(6J  A  person  by  profess- 
ion an  attorney,  but  not  employed  as  attorney  in  the  par- 
tic  uhir  business,  which  is  the  subject  of  enquiry,  is  not 
within  the  rule,  although  he  may  have  been  consulted 
confident!  ally. (3)  If  the  party  waives  his  privilege, 
the  witness  may  of  course  be  examined. (c) 

A  person,  who  acts  as  interpreter  between  an  attorney      W^\ 

and  his  client,  stands  precisely  in  the  same  situation  as 

the  attorney  himself;  he  is  considered  as  the  organ  of  the 

attorney,  and  is  under  the  same  conditions  of  secre- 

sy.(4)  (d)    But  it  has  been  ruled  at  Nisi  Prius,  that  a  per- 

(1)  Wilson  v  RaitaU,  4  T.  R.  750,        (3)  Wilson  ▼  Raitall,  4  T.  R.  733. 
960.    R.   v  Withers,  2  Campb.  578.    760. 
Gainsford  v  Grammar,'  2  Campb.  10.  (4)  Du  Barre  ▼  Livette,  Peake  N. 

(2)  By  BttUcr  J.  4  T.  EL  759.  P.  C.  73.  cited  by  Lord  Keoyw  la  4 

T,  R.  75«. 


(0)  Vide  2  Mun.  122,  133.     Stoma*  ▼  Heme  et  «t,  1  Esp.  695.    Jordan  v 
Hess,  IS  John*.  Rep.  493. 

O)  Vide  Riggs  v  Damiston,  3  Johns.  Cos.  198.  Hoffman  and  Seion  v  SmUkf 
1  Catncs'  Rep.  157.    1  M'Nally  241. 

(a)  An  attorney  cannot  be  compelled  to  produce  a  paper  committed  to  him  by 
his  client,  in  another  cause.  Anonymous,  8  Mast.  Rtp.  370.  Lynde  v  Judd,  3 
jDtoy  499.  But  vide  Corsen  v  Dubois,  1  HoU  N.  P.  Rep.  240 ;  in  which  it  is  held, 
that  b*  ought  to  produce  it,  and  the  court  will  intercept  it,  if  it  ought  not  to  be 


(d)  Vide  Andrews  dal-r  Solomon  d  al,  1  Peter's  Rep.  356.    Parker  v  Carter 
4  Munford>$  Rep,  273.    fo  the  case  from  Peter's,  it  u  further  held  that  the  rea- 
which  exclude  an  attorney  or  interpreter  from  being  a  witness,  do  not  extend 
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son,  who  was  consulted  confidentially  on  the  supposi- 
tion of  his  being  an  attorney,  when  in  fact  he  was  not 
one,  is  compellable  to  answer.(l)  And  proposition?, 
which  the  attorney  of  one  party  has' been  professionally 
intrusted  to  make  to  the  adverse  party,  though  they  aie 
*  104     aot  to  be  disclosed  by  the  attorney  *hiraself,  may  yet  be  ■ 

proved  by  another  witness,  who  heard  him  deliver 
—        them.  (2)  (a) 

This  privilege  extends  to  the  three  enumerated  cases 
of  counsel,  solicitor,  and  attorney  $b)  but  it  is  confined 
to  those  cases  alone*  There  are  indeed  cases,  said  Mr* 
Justice  Buller  in  the  case  of  Wilson  and  Rastail,  to 
which  it  is  much  to  be  lamented  that  the  law  of  priv- 
ilege is  not  extended;  those,  in  which  medical  per* 
sons  are  obliged  to  disclose  the  information,  which 
they  have  acquired  by  attending  in  their  professional 
characters.  (3)  This  point  was  much  considered  in  the 
Duchess  of  Kingston's  case,  where  Sir  C.  Hawkins,  who 
had  attended  the  duchess  as  a  medical  man ,  was  compel* 
K  led  to  disclose  what  had  been  committed  to  him  in  con- 
fidence. In  a  late  case  at  Nisi  Prius,  where  a  clerk  to 
the  commissioners  of  the  property-tax  was  called  to 
prove  the  defendant  a  collector,  and  refused  to  giye  evi- 
dence, on  the  ground  of  his  having  taken  an  oath  of 

(!)  Fountain  ▼  Youig,  6  Esp.  N.  P.  (3)  4  TV  R.  759.     See  alto  R.   w 

C.U3.  Sparkes,  cited  in  Peake  N.  P.  C.  77, 

(%)  Gainiford  v  Grammar,  2  Cavpb,  Du  Bar  re  v  Livette. 
10. 


to  the  cans  of  a  ttodent  of  the  attorney ;  no  confidence  ii  reposed  in  fahn  by  to* 
client,  nor  it  tfcere  any  necessity  that  there  should  be,  the  court  feel  no  inclina- 
tion to  extend  the  rale.    Jtufee  WaiMnglon. 

(«)  An  agent  of  an  attorney  cannot  he  examined  at  a  vUaetf,  nor  can  the  eoa- 
temtioni  with  aa  attorney  be  admitted  in  evidence.  Ptrkiv  *  Hcmfokam,  3 
£fcr*M230. 

(b)  Cotrrmuwcatioos  which  take  place  between  the  govern*  of  a  proline*  anft 
Ik  Attorney-General,  are  confidential,  and  ought  oot  to  be  rewired  is  erideoea. 
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office,  not  to  disclose  what  he  should  learn  as  clerk  re* 
specting  the  propertyrtax,  except  with  the  consent  of 
the  commissioners  or  by  forpe  of  an  act  of  parliament, 
the  Court  held  that  this  oath  would  not  exempt  the  wit- 
tiest, and  that  it  must  be  construed,  as  containing  an  im« 
"  plied  exception  of  the  evidence,  which  he  might  be  call* 
ed  to  give  in  courts  of  justice  in  obedience  to  the  wrft 
of  subpcena.(l)  In  an  early  case,(2)  indeed,  where  thq  r,1(r 
defendant  pleaded  to  an  action  of  debt  on  bond  the  *  J 
statute  against  buying  arid  selling  of  offices,  and  called  a 
witness  to  shew  on  what  occasion  the  bond  was  givenj, 
I,ord  Holt  is  said  to  have  refused  his  evidence,  because 
it  appeared,  that  he  was  privately  intrusted  to  make  the. 
bargain  and  to  keep  it  secret.  But  the  principle  and 
authority  of  this  case  seem  to  have  been  overruled 
by  that  of  Wilson  v.  Rastall,  and  the  later  decisions  on 
this  sbbject.  . 

f 

*The  attorney  of  a  party  in '  the  cause  may  be  'exam-  *  105 
med  like  any  other  witness,  where  he  knew  the  fact  be- 
fore the  retainer,  that  is,  before  he  was  addressed  in  his 
professional  character, (3) (a)  or, f  where  he  has  made 
himself  a  party  to  the  transaction  ;C4)  or,  where  he  ia 
questioned  to  a  collateral  fact  within  hi's  own  knowledge,  " 
or  to  a  fact  which  he  might  have  known  without  being 
intrusted  as  attorney  in  the  cause.(5)  Thus,  if  he  is  a 
subscribing  witness  to  a  deed,  he  may  be  examined  con-' 
cerning  the  execution.  (6)     So,  if  there  be  a  question 

<l)  Lee  q.  t.  r  Birrell,  3Campb.     52.    Cowp.  845. 

ii*  Bull  V  P  9W  .  &  B»»W.P.284.  ByLor4M«i»- 

(3)  Cuu  'Pickering,  1  V<ntr.   197.    ewe,  II  St.  Tr.  2M.  JkJO«f«*' 

<4\  n:  «    *  c  \u'  1T\R"  I?9'  Co*P-  8<«-    »**>»" t  Kemp,  4  H**  5, 

41)  D««n  t  Sra.th,  Peake  N.  P.  C.    P.  C.  W*.  5  £,p.  N.  P.  C.  XL  8  C 
l«.  Robtoq  v  Kemp,  5  Eip.  JNT.  P.  C. 


W  w«>ere  (he  dieot,  after  the  relation  of  attorney  aad  chtM  jba4  aum*, 
fuOZ?  !°  vo,uoteer  UF  eommanicatioiis  to  hi.  attorney.  he  «  *«  ********  «L 
•IT       Jmf  *•  "•Stance  **»*  time  at  w*re  £*«■  «*B*  h^mwkki 
itted.  If  the  repetitiott  of  the  iofornmioo  tboaki  appear  *,  fa**  *~i  «m^f  *,1 
trartifre, for  the  purpoie  of  being  used  is  erafenct  K«prttt«^^(i 
*"*—  r  tfe»,13  Johns.  Rep.  493. 
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afcout  an  erasure  in  a  deed  or  will,  he  may  be  asked, 

whether  he  had  ever  seen  the  instrument  in  any  other 
state,  for  it  is  a  fact  within  his  own  knowledge ;  but  he 
ought  not  to  be  permitted  to  disclose  any  confessions. 
Which  his  client  may  have  made  to  him  on  the  subject.(l) 
So,  if  an  attorney  were  present,  when  his  client  was 
•worn  to  an  answer  in  chancery,  he  might  be  a  witness 
on  an  indictment  for  perjury,  to  prove  the  fact  of  tak- 
ing the  oath,  which  is  a  fact  not  peculiarly  within  bis 
knowledge  as  an  attorney,  and  not  committed  to  him  in 
secresy.(2)  So,  the  attorney  of  one  of  the  parties  may- 
be examined  as  to  the  contents  of  a  written  notice, 
which  had  been  received  by  him  in  the  course  of  the 
cause  of  calling  upon  him  to  produce  papers. (3) 

*  ' 

On  the  same  principle,  in  an  action  *of  debt  upon  a 
[1 1 1]  bond,  the  plaintiff's  attorney  was  admitted  by  Lord  Ken- 
yon  to  prove,  that  the  bond  had  been  given  on  an  usuri- 
ous consideration. (4)  And,  where  a  person,  (who  had 
brought  an  action  on  a  promissory  note,  which  was  af- 
terwards compromised  by  the  defendant,)  had  informed 
the  attorney  after  the  compromise,  that  there  never  had 
*  106  been  any  consideration  *for  the  note,  the  Court  of 
King's  Bench,  held  that  the  attorney  was  compellable 
to  disclose  that  circumstance,  in  an  action  brought  to 
recover  back  the  money.(5)  The  communication,  said 
"  Lord  Kenyon,  was  not  here  made  in  contemplation  of  a 
suit.  On  the  contrary,  the  purpose  in  view  had  been 
Already  obtained  ;  and  what  was  said  by  the  client  was 
from  exultation,  in  having  before  deceived  his  attorney 
as  well  as  his  adversary. faj 

(1)  Bull.  N.  P.  284.     1  Veotr.  197.        (3)  Speneeley  vSchullenbergt7RAsV 

(2)  Bull.  N.  P  284.     By  Ld.  Metis-    357. 

field  C.  J.  hi  Cowp.  846.  R  ▼  Watkin-        (4)  Duffio  ▼  Smith,  Pert*  TS.  P.  G» 

•on,  l  Str.  1122.  contra;  bat  there-    108. 

porter  makrt  a  quaere*  (5)  Cobden  t  Kendrick,  4  T.  R.  432. 


A 


(a)  An  attorney  may  be  examined  whether  a  note  put  into  hit  hands  to  collect, 
was  iodoned  or  not    Baker  r  JrtuUd,  I  Gain*'  Rep.  2i&. 
The  prmltfe  oX  secresy  ii,te  strictly  confined  to  the  cafM  of  attorney,  lolieit- 


xr 
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CHAP.  VII. 

Of  certain  general  Rules  of  Evidence* 

IF  no  objection  is  made  to  the  competency  of  a  wit* 
ness,  and  he  is  allowed  to  give  evidence,  the  next  ques- 
tion is,  what  evidence  ought  to  be  given ;  and  in  what 
manner  is  the  witness  to  be  examined.  It  will,  there* 
fore,  now  be  necessary  to  inquire  into  certain  general 
rules,  which  have  been  established,  for  the  purpose  of 
directing  the  testimony  of  witnesses,  and  for  the  more 
effectual  attainment  of  the  ends  of  justice.  The  con* 
sideration  of  these  rules  will  form  the  subject  of  the  pre* 
sent  chapter ;  and  in  the  next  chapter  some  inquiry  will 
be  made  into  the  mode  of  examining  witnesses. 

The  order,  in  which  it  is  proposed  to  consider  the 
subject,  is  the  following : 

First,  Of  the  number  of  witnesses  for  the  proof  of  a 
fact; 

Secondly,  Of  the  nature  of  presumptive  evidence  ; 


•  r  ■ 


Thirdly,  That  evidence  is  to  be  confined  to  the  points 
m  issue ; 


•     . 


«r,  or  counsel,  that  not  only  physicians  are  admissible  to  disclose  the  knowledge, 
which  they  have  acquired  in  their  professional  characters,  as  stated  in  the  text, 
bat  a  priest  of  the  Romish  church  cannot  refuse  to  answer  questions  respecting 
facts  which  came  to  hit  knowledge  in  a  confidential  communication,  on  the  ground 
tbm  t  it  was  made  to  him  in  the  exercise  of  bis  clerical  functions,  and  that  the  prin- 
ciples of  his  religion  forbade  him  to  disclose  it  BtUler  v  Morr$t  I  M*Nally  253. 
A  priaoner  being  a  papist,  had  made  a  confession  before  a  Protestant  clergyman, 
of  the  crime  for  which  ho  win  indicted,  and  that  coofession  was  permitted  to  b* 
giren  in  evidence  on  the  trial,  and  be  was  convicted  and  executed.  Rex  ▼ 
fosarfeej,  cited  Pmk&  Cos.  97.    Commonwealth  v  Drake,  15  Mass  Rep.  161. 

If  one  is  sitting  as  jndge  or  juryman ,  happen  to  know  a  fact  with  which  the  other 
Judges  or  jurors  are  unacquainted,  be  is  sworn  and  openly  examined  as  to  the  fact, 
f  he  same  as  any  other  witness,  and  is  equally  liable  to  cross-examination.  Peak* 
J^KlOn.    2£cuf*.J».C.c46.  |W. 
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♦Fourthly,  That  the  affirmative  of  the  isfue  is  to  be 
proved ; 

Fifthly,  That  the  substance  only  of  the  issue  need  be 
proved; 

Sixthly,  That  the  best  evidence  is  to  be  given,  which 
the  nature  of  the  case  admits; 

*        i   -  - 

#  • 

Lastly,  That  hearsay  evidence  is  not  admissible. 


•  * 


Sect.  I. 

s 

Of  the  Number  of  Witnesses,  for  the  Proof  of  a  Fact. 

THE  general  rule  at  common  law  is,  that  a  single 
witness,  if  credible,  is  sufficient  for  the  proof  of  any  fact ; 
in  which  respect  the  law  of  England  differs  from  the  ci- 
r  vil  law,  where  one  of  the  maxims  is  "unius  responrio 

-  son  omnino  audiatur."  Lord  Coke,  indeed,  has  said  in 
bis  Commentary,  (1)  that  "when  a  trial  is  by  witnesses, 
as  in  the  case  of  the  challenge  of  a  juror  or  summons  of 
a  tenant,  the  affirmation  ought  be  proved  by  two  or 
ipore  witnesses,  but,  where  the  trial  is  by  verdict,  there 
the  judgment  is  not  given  upon  witnesses,  but  upon  the 
verdict,  and  upon  such  evidence  as  is  given  to  the  jury 
they  find  their  verdict."  But  this  distinction  has  been 
denied  by  Lord  Holt,(2)  and  the  doctrine  is  said  not  to 
be  warranted  by  the  authorities  cited  in  its  support.  By 
ciur  law,  however,  the -testimony  of  a  single  witness  will 
not  be  sufficient  in  a  few  particular  cases. 

TaetMofper-     First,  On  an  indictment  for  perjury,  the  evidence  of 
****        *      one  witness  is  ftot  sufficient  to  convict  the  defendant  j 
because  then  there  would  bnly  be  one  oath  against  an- 
other.   "  To  convict  a  man  of  perjury,"  -said  C.  J.  Par-' 

*  4i)  Co.  Lit  6. 1,    (2)  Sbotter  v  Friend,  Cwtb.  144. 
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keiv*  Jn  cap?  of  *e  <gtueftn  v.  Wfo$cpt,(l)  w,theremust  [113] 
|>e  strong  and  clear  evidence,  and  more  numerous  than 
the  evidence  given  for  the  defendant."  It  does  not  ap- 
pear to  have  been  laid  down,  that  two  witnesffs  are  ne- 
cessary to  disprove  the  i^ct  pworn  ,to  t>y  the  defendant ; 
nor  does  that  seepa  to  be  absolutely  requisite.  Bu^  at 
least,  one  witnes^  j$  pot  sufficient ;  and,  in  addition  to 
his  testimony,  some  other  independent  evidence  ought 
to  be  adduced. 

Secondly,  It  was  enacted,  for  the  security  of  the  sub-  lojenttftrea. 
feet,  by  stat.  1  Ed.  6^ c.  12.  s.  22.  that  "No  person  shall  "■'  . 
be  indicted,  arraigned,  condemned,  or  convicted  for  any 
offence  of  treason,  petit  treason,  misprision  of  treason, 
unless  the  offender  be  accused  by  two  sufficient  and 
lawful  witnesses,  or  willingly  without  violence  coqfesf 
the  fame/' fa)  ?y  ^e  comqion  law  one  witness  would 
have  been  sufficient  on  the  trial  of  those  offences  ;(b) 
and  this  is  the  6rst  act  of  the  legislature,  where  two  wit- 
peases  are'  required.  A  similar  provision  is  contained  in 
the  stat.  5, 6  Ed.  0.  c.  11.  s.  12.,  which  enacts,  that  «  No 
person  shall  be  indicted,  arraigned,  condemned,  convict- 
ed, or  attainted  for  any  of  the  treasons  or  offences  in 
that  act  mentioned,  or  for  any  treasons  which  then  were 
or  hereafter  might  be,  unless  the  offender  should  be  ac- 
cused by  two  lawful  accusers,  who  at  the  time  of  the  ar- 
raignment should  b.e  brought,  &c,  unless  the  party  ar- 
raigned should  willingly  without  violence  confess  the 
same."  So  that  two  witnesses  would  at  that  time  have 
'been  necessary  in  treasons  relating  to  the  coin  of  the' 
kingdom,  as  well  as  in  other  kinds  of  treason.  But  an 
alteration  in  this  respect  was  made  by  the  stat.  1,  2  Ph. 
Sf  Mary,  c.  10.  s.  12.  and  1,  2  Ph.  &  Mary,  c.  11.  $.  St 

(1).  10  Mod.  IS*.  .  / 


i*u. 


(«)  Vide  ante,  89.  n.  (*) 

\f)  Ace.  1  JPiVdfy 31,    The  otatutei  of  Ed*.  6.  not  having  been  antetcd  I* 
J*tlaa4,  cat  wMmm  in  fetid  •officieajk  to  convict,  .for  high  iffi*?^ ' 
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which  provided,  that  "in  all  cases  of  high  treason  con* 
.  cerning  the  current  coin,  or  for  counterfeiting  the  king's 
signet,  privy  seal,  and  great  seal,  or  sign  raanual,,and  on 
trials  for  bringing  counterfeit  coin  into  the  realm,  or  for 
*  109     any  offence  ^concerning  the  impairing,  counterfeiting, 
or  forging  the  current  coin,  the  prisoners  should  be  tri- 
ed by  the  sanie  evidence,  as  they  were  before  the  reign 
of  Edward  the  Sixth." (1)     In  these  cases,  therefore,  a 
single  witness  will  now  be  sufficient;  and  it  has  been 
\        agreed  by  all  the  Judges,  that  these  statutes  extend  to 
all  offences,  touching  the  impairing  of  the  coin,  which 
should  afterwards  be  made  treason. (2)     The  stat.  r,  8 
W.  3.  c.  3.  which  relates  only  to  such  treasons  as  induce 
corruption  of  blood,  enacts  in  the  second  section,  that 
"No  person  shall  be  tried  or  attainted  of  that  species  of 
high  treason,  or  of  misprison  of  such  treason,  but  by  the 
'      oaths  and  testimony  of  two  lawful  witnesses,  either  both 
of  them  to  the  same  overt  act,  or  one  of  them  to  one,  and 
the  other  of  them  to  another  overt  act  of  the  same  trea- 
son ;  unless  the  party  indicted  and  tried  shall  willingly 
without  violence  in  open  court  confess  the  same,f3J  or 
shall  stand  mute,  or  refuse  to  plead,  or  in  cases  of  high 
treason  shall  peremptorily  challenge  above  the  number 
of  thirty-five  of  the  jury."    And  by  the  4th  section  it  is 
enacted,  "  If  two  or  more  distinct  treasons  of  diverse 
heads  or  kinds  are  alleged  in  one  indictment,  one  wit- 
ness produced  to  prove  one  of  the  said  treasons,  and  an- 
other witness  to  prove  another  of  the  said  treasons,  shall 
not  be  deemed  to  be  two  witnesses  to  the  same  treason 
within  the  meaning  of  this  act."     Long  before  this  act 
of  the  7th  and  8th  of  William,  it  bad  been  resolved  at  a 
conference  among  the  Judges,  preparatory  to  the  trial  of 
the  Regicides,(4)  that  one  witness  to  prove  one  act  tend- 
ing  to  the  compassing  of  the  king's  death,  and  another 
witness  to  prove  another  act  tending  to  the  same  end, 

(1)  The  Iilce  proviiions  in  staute  8,    50.    1  Cast  P.  C.  129.  S.  C. 

0  w.  3>  c  20.  ft*  ? .  aod  itat.  6  G.  3.  c.        (3)  Ai  to  this  clause,  tee  sate,  p*  89» 
43.  i.  3.  (*)  Ke»70g,  9. 

(2)  Cabagan'i  cue,  I  Leach  Cr.  C. 
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were  sufficient,  and  that  there  need  not  be  two  witness-       > 
es  to  prove  every  overt  act  tending  to  the  compassing. 
of  the  king's  death.    And  at  the  trial  of  Lord  Stafford,  (1 ) 
all  the  Judges  present  delivered  their  opinions  upon  the 
same  point,  and  declared  that  one  witness  to  one  overt 
act,  and  another  to  another  overt  act  of  the  same  species, 
of  treason,  are  two  sufficient  witnesses  within  the  stat- 
utes ;  and  the  reason  given  was,  because  otherwise  it 
would  be  a  most  difficult  thing  and  almost  impossible  to 
convict  any  one  of  high  treason  for  compassing  the 
death  of  the  king,  for  such  compassings  are  seldom  acted 
in  the  presence  of  two  witnesses  at  one  time  present* 
From,  that  time  the  rule  was  considered  as  completely 
settled,  and  on  many  occasions  before  the  act  of  the  7th         [U^] 
of  William,  it  was  strictly  followed. (2)     Some  alteration, 
has  been  since  made ;  and  in  the  worst  species  of  high 
treason  the  principle  and  mode  of  proceeding  at  common 
law  are  now  restored.  The  stat.  39, 40  G.  3*  c.  92.  enacts, 
that  "  in  all  cases  of  high  treason,  when  the  overt  act 
alleged  in  the  indictment  is  the  assassination  of  the  king 
or  any  direct  attempt  against  his  life,  or  against  his  per* 
son,  the  prisoner  shall  be  tried  according  to  the  same  or- 
der  of  trial  and  upon  the  like  evidence,  as  if  he  stood 
charged  with  murder."   A  conviction,  therefore,  in  such 
a  case  may  proceed  on  the  testimony  of  a  single  witness. 

The  language  of  the  statutes  of  Edward  6.  is,  that  "  the 
offenders  are  to  be  accused  by  two  *  witnesses,"  that  is,"  #110 
two  witnesses  are  required  to  prove  the  offence  or  overt 
act  of  treason ;  and  the  stat.  of  W.  3.  expressly  confines 
itself  to  the  proof  of  the  overt  acts.  With  respect  to  all 
other  acts,  therefore,  which  are  merely  collateral  and 
not  conducive  to  the  proof  of  the  overt  acts,  the  rule  of 
common  law  is  not  altered,  and  one  witness  is  still  suffi- 
cient.^) 


i 


1)  Sir  T.  Rayro.  407.  \fn*y  raw,  4  St.  Tr.  650, 65  T. 

2)  Set  Foit.2J6.  art  Sir  W.  Par-       (3)  Smith's  case,  Fost.  242. 


•    * 
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CmatittmiiA-  Thtiffly,  ft  is  ah  erfabllshea  pri^le  iH  courts1  o? 
^dltfj  thfrt,  oV  a  Mir  p*ayi%  relief,  when  the  facts 
dhafged  by  ttife  plaintiff,  as  the  ground  for  oofcunhig  a 
dfecree,-  aref  ptbved1  orily  by"'  a  single  witness;  and  are 
tUxrrty  and  po%itihety  denied  by  thfe  atiswer  of  the  de- 
fenfdant;thir  cbttrt  will  not  grant  a  decree  againstHhe' 
derfehdaht(f)  {it) '  Bnt  where  thfe  evidence  produced  oy 
the  plaintiff  is  sb  for  supported  and  corroborated  by 
proof  of*  doricurrmg  circun/s&hces,**  a§*  to*  outweigh' 
the  denial  in(  the  defendant's  answer,(2)  abstracting/ 
fronfthe  rninS,^  thiat  the  evidence  ori  the  part  of  '  the' 
plaintiffcorries  frofoa  disinterested  'witness,^  tie  forr 
LH6J  ni6r  rule  will  not  apply;  art  d  the  evidence  of  as  mg;le 
vritbessi  sb  strengthened  and  confirmed,  wit!  enable  the 
Court  to  decree  against  the  answer.  And  there  are  ma- 
ny cases,'  in  which  the  cohrt  hafc  gratited  a  decree  against 
the 'defendant1  bto  the  testimony' of  a  single  witness,'  when 
hi*  testimony  has  not  been  cteafay  and  positively  con- * 
ttedictefl  b^tbe  answer.(4) 

la  tceMa*.     By  ther  civil  law,  as  wis 'before'  observed^  two  wit- 
tiemi  com*.     n^fe^  arfe  'rehired  fo*  the  pto'of  of  a  fact ;  and  such  is ' 

(1)  L'Nere  ▼  L'Nc**  I  Vet-  64,  Qft.    1  Bfq.  Ch,  C*  «2.    Toole  v  Medlfe**. 
3  Atk.  646!  S.  C.  1  Ves.  97, 125.  2  Vet.     1  Ball  &  Beatty,  403.    Biddulph  v  St 
joa.  .243.  East  India  Comp.  v  Doualdi    John,  2  Scho.  and  Lef.  521. 

9  Vet.  282. 283  (3)  9  yes.  283. 

(2)  Walton  r  Hobbs,  2  Atk.  19.  Jan-       (4)  3  Atk.  690.     I  Ves,  66,  97.    13 
soovRaoy.ib.  146.  Peinber  v  Mathers,    Vet,  80,    3  Vee,  •)  Beam,  59, 


(a)  Vide  Clason  t  Morris  and  Mowatt,  10  Johns.  Rq^.  524.    Beatty  t>.  Wrtfci  ' 
tod  Thompson,  2  Hat.  k  JhM*t..385."  Hefner  «  Miller  and  others,  2  Jfeicai  43. 
Salter  «  Speif,  Tosi  318.    Zylttra  and  miftv  Keith  et  el.  2  -pamtt'j  £fn&9v  1 
140.    Smith  v  Brush,  f  Johns.  Ch.  Rep.  i>9.    Lenox  et  al.  v  Prout,  3  Wheat** 
520.  In  the  case  of  Clark  v  Vaif  RJemsdyk,  C.  J.  Marshall  says,  "  The  general' 
sale  is  admitted,  that  either  two  witnesses  or  one  witness,  with  probable  drcmn- 
stances  will  be  required  to  outweigh  an  answer  asserting.*  fa«jt  resjionatvetF  to-.aK 
bin ;  the  reason  upon  winch'  the  rule  stands  is  this  V  the  plaintiff  calls  opop  th« 
defendant  to  answer  an  allegation  he  makes,  and  thereby  admits  the  answer  to W  " 
evidence ;  if  it  is  testimony,  it  is  equal  to  the  testimony  of  any  other  witness  3 
and  at  the  plaintiff  cannot  prevail  if  the  balance  of  proof  be  not  ia  hh  favour,'*  l^e 
•tost  have  circumstances  ia  addition  to  his  witness,  in  Order  to  tarn  the  balance. 
Bat  certainly  there  may  be  evidence  arising  from  circumstances  strong  thaartasi 
testimony  of  any  aiof le  wHoem.    8  Crouch  160* 
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the  rule  in  ecclesiastical  courts,  whose  practice  is  found*  * 
ed  upon  that  law.  But  even  in  those  courts,  if  a  mat* 
ter  cognizable  at  common  law  arises  incidentally  in  an 
ecclesiastical  suit,  (as,  where  a  revocation  of  a  will  is 
pleaded,  or  payment  of  a  *  legacy,  or  plene  adnrinistra-  *  111 
vit„  and  the  like,)  the  proof  ought  to  be  according  to 
the  principles  and  courts  of  the  common  law  *,  and  if 
they  disallow  the  plea,  because  it  is  proved  only  by  a 
single  witness,  they  may  bQ  controlled  by  a  prohibit 
tioiu(l)  '  ' 


Sect.  II.  . 

» 
Of  the  Nature  of  Presumptive  Evidence. 

EVIDENCE  consists  either  of  positive  or  of  presump* 
tive  proof.     The  proof  is  positive,  when  a  witness  speaks 
•  directly  to  a  fact  from  his  own   immediate  knowledge  $ 
and  presumptive,  when  the  fact  itself  is  not  proved  by 
direct  testimony,  but  is  to  be  inferred  from  circumstan- 
ces, which  either  necessarily  or  usually  attend  such 
facte.f2)      It  is  obvious,  therefore,  that  a  presumption  is 
«ore  or  less  likely  to  be  true,  according  as  it  is  more  or 
less  probable,  that  the  circumstances  would   not  have 
existed,  unless  the  fact,  which  is  inferred  from  them,  had 
also  existed  ;  and  that  a  presumption  can  only  be  relied 
on,  until  the  contrary  is  actually  proved.      In' order  to 
raise  a  presumption,  it  cannot  be   necessary  to  confine 
the  evidence  to  such  circumstances  alone,  as  could  not 
have  happened,  unless  they  had  been  also  attended  by 
the  alleged  fact,— for  that  in  effect  would  be  to  require        [}^1 
in  all  cases  evidence  amounting  to  positive  proof; — but 
it  witl  be  sufficient  to  prove  those  circumstances,  which 

(V)  Sir  W.  Juxon  y  Lord  Byron,  2  Die.  tit.  Prohibition,  (F.  13.)  and  (0. 

Lev.  64.     Richardson  v  DisSorow,  1  S3.) 

Ventr.  201.     Shotter  *  Frond,  Cartli.  (J)  Gilb  Ev.  142. 
142.  I  U.  Ray.  321.  Co*p.  424.  Com. 
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usually  attend,  the  (act.  If  the  circumstantial  evidence 
be  such,  &»  may  afford  a  fair  and  reasonable  presump- 
tion of  the  facts  to  be  tried,  it  is  to  be  received  and  left 
tp  the  consideration  of  the  jury,  to  whom  alone  it  be- 
longs to  determine  upon  the  precise  force  and  effect  of 
the  circumstances  proved,  and  whether  they  are  suffi- 
ciently satisfactory  and  convincing  to  warrant  them  in 
finding  the  fact  in  issue.(l)  ,  *However,  for  the  purpose 
of  trying  the  weight  and  effect  of  such  presumptive 
proofs,  it  will  often  be  of  the  utmost  consequence  to 
consider,  whether  any  other  fact  happened?  which  might 
have  been  attended  by  the  same  circumstances,  and  with 
which  of  the  facts  they  are  most  consistent. 


It  has  beeYi  very  justly  observed(2),  that  when  the 
proofs  are  dependent  on  each  other,  or  when  all  the 
proofs  are  dependent  upon  one,  the  number  of  proofs 
neither  increase  nor  diminish  the  probability  of  the  fact ; 
for  the  force  of  the  whole  is  not  greater  than  the  force  of 
that  on  which  they  depend  ;  and  if  this  fails,  they  all 
fall  to  the  ground.  But  when  the  proofs  are  distinct  and 
independent  of  each  other,  the  probability  of  the  fact 
increases  in  proportion  to  the  number  of  the  proofs  \ 
for  the  falsehood  of  one,  does  not  diminish  the  veracity 
of  another. 


Pr.Br. 

gkimacy. 


of  I*  The  fact  of  the  birth  of  a  child  during  a  lawful  mar- 
riage, is  prima  facte  evidence  of  its  legitimacy*  For- 
merly the  f  ule  was  so  strict,  that  children  were  presum- 
ed to  be  legitimate,  unless  the  husband  had  been  out  of 
the  kingdom  during  the  whole  time  of  gestation  ;  bat 
this  doctrine  has  been  long  exploded.  The  general 
principle,  to  be  deduced  from  the  authorities  on  this  .sub- 
ject, as  it  was  laid  down  and  confirmed  by  the  case  of 
the  King  v.  Luffe(3),  appears  to  be  this,  that  where  there 
are  circumstances,  which  shew  an  impossibility  that  the 


(1)  2H.  Bl.  297. 

(2)  B«ccmria,di.xiv. 


(3)  8  East,  193.  206. 


•r 
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husband  could  be  the  father,  whether  arising  from  hid 
being  under  the  age  of  puberty,  ot  from  his  labouring 
under  disability  occasioned  by  natural  infirmity,  or  from  ,  1 1  jn 
the  length  of  time  elapsed  since  his  death,  or  from  his 
continued  absence,  the  presumption  is  at  an  end,  and  the 
child  will  Be  deemed  illegitimate. (a)  In  an  earlier 
case(l),  the  Court  of  King's  Bench  held,  that  there  was 
no  necessity  to  prove  the  impossibility,  if  the  other  cir- 
cumstances of  the  case  tended  strongly  to  repel  the  pre- 
♦sumption  of  access*  And  this  point  has  been  since  es-  *  113 
tablished  by  the  opinion  of  the  Judges  in  the  case  of 
the  Banbury  claim  of  peerage(2),  in  which  it  was  held, 
that,  where  the  husband  and  wife  are  not  proved  to  be 
impotent*  and  have  had  opportunity  of  access  to  each 
other  during  the  period,  in  which  a  child  could  be  be- 
gotten and  born  in  the  course  of  nature,  the  presump- 
tion of  legitimacy,  arising  from  the  birth  of  the  child  du- 
ring wedlock,  may  be  rebutted  by  circumstances  indu- 
cing a  contrary  presumption :  and  the  fact  of  non-ac- 
cess (that  is,  the  non-existence  of  sexual  intercourse,) 
as  well  as  the  fact  of  impotency,  may  always  be  lawfully 
proved  by  means  of  such  legal  evidence,  as  is  strictly  ad- 
missible in  every  other  case,  where  a  physical  fact  is  to 
be  proved,  (b)  It  has  been  held,  that  in  the  case  of  a  di- 
vorce a  mensa  et  thoro,  a  child  born  after  such  a  separa- 
tion is  presumed  to  be  illegitimate^) ;  in  this  case,  there- 
fore, the  party,  who  asserts  the  child's  legitimacy,  will 
have  to  prove  access,  (c) 

(I)  Goodrigbt  dem.    Thompson   v        (5)  Parishes  of  St.  George  v  St.  Mar- 
Saul,  4  T.  R.  356.  garet,  1  Saik.  123. 
<2)  2Selw.N.P.  681.  MS. 


(a)  See  this  subject  discussed%in  (he  case  of  the  Commonwealth  v  Shepherd,  6 
Btnnty  283. 

(b)  The  court  will  presume  the  legitimacy  of  a  child  on  slight  proof,  after  the 
lapse  of  thirty  years,  and  after  the  death  of  the  father  of  the  child.  Legatee  of 
Johnson  v  Extcutor  of  Johnson,  1  Desatfs  Eq.  Rep.  595. 

(c)  Marriage  may,  in  most  instances,  be  presumed  from  cohabitation,  reception 
by  the  party's  family  ai  man  aad  wife,  and  other  circumstances.    Harvey  v  Har* 
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j  ProtKr"  *f  ^  rece'P*  'or  rent  ^ue  on  a  certa*n  day  i*  strong  pre- 
sumptive evidence,  that  the  former  rents  have  been  reg- 
ularly paid  down  to  that  time.  But  it  is  only  presump- 
tive evidence ;  and  the  other  party  will  be  allowed  to 
prove  the  contrary.  "  If  a  man  give  a  receipt  for  the 
last  rent,"  says  Ch.  B.  Gilbert(l),  "  the  farmer  is  pre- 
sumed to  be  paid,  because  he  is  supposed  first  to  receive 
and  take  in  the  debts  of  the  longest  standing :  especial- 
ly, <if  the  receipt  be  in  full  of  all  demands,  then  it  is  plain 
there  were  no  debts  standing  out :  and  if  this  be  under 

t**9J  hand  and  seal,  the  presumption  is  so  strong,  that  the  law- 
admits  of  no  proof  to  the  contrary.?'  So,  in  an  action 
for  work  and  labour  done  for  the  defandant,  proof  that 
the  plaintiff  and  other  workmen,  who  were  employed 
by  the  defendant,  came  regularly  to  receive  their  wages 
from  the  defendant,  whose  practice  was  to  pay  every 
week,  and  that  the  plaintiff  had  not  been  heard  to  com- 
•  114  plain  *of  non-payment,  would  be  presumptive  evidence 
of  payment  to  meet  a  stale  demand. (2)(«) 

So  in  the  case  of  a  bond,  which  has  been  suffered  to 
lie*  dormant  for  twenty  years,  payment  may  be  presum- 
ed.^)   Forbearance  for  so  long  a  time  unexplained  is 

(I)  Glib.    Fit.   142.     See  Alner  v  ceipt  of  the  premium,  in  a  policy  of  ia- 

tleoife,    1  Campb.  392.    St  rat  too  v  gu  ranee,  is  conclusive  evidence  of  the 

Rastall,  2  T.  R.  366.    And  Dalaell  v  payment,  as  between  the  assured. and 

Mair,  1  Campb.  632.    De  Gaminde  v  the  underwriter. 

Figoo,  4  Taunt.  246.  which  two  last  (2)  Lucas  v  Aovosilienski,  1  Esp.  N. 

cases  shew,  that  an  adraisssoo  of  the  re-  P.  C  296. 


*ey,  2  Black.  Rep.  S77.  Read  v  Passer,  1  Esp.  Rep,  213.  S.  C.  Peak*?*  Cos.  231. 
Fenton  v  Reed,  4  Johns.  Rep.  52.  Nmburyport  v  Booikbay,  9  Mats.  Rep.  414. 
Tilts  etux  w  Foster  if  Williams,  Tayl.  121.  PuretU  v  PurctU,  4  Hen.  *  Mun. 
507.  Bat  in  actions  of  mm.  con.  and  prosecutions  for  polygamy,  an  actual  car- 
riage mott  be  proved.    4  Burr.  2057.    7  Johns.  Rep.  314.  ante,  77.  a. 

(a)  An  order  to  pay  money  is,  in  the  bands  of  tbe  drawee,  evidence  of  pay- 
ment, otherwise  of  an  order  to  deliver  good*.  Blunt  v  Star  key's  Adms,  ToyL  100. 
A  cash  accooot  «hown  to  tbe  defendant  and  not  objected  to  by  him,  was  held  to 
be  evidence  upon  which  the  jury,  under  all  the  circumstances  might  decide.  Cat 
w  Button  I.    S.SfRmlu'Rtp.m. 

(b)  Vide  Executors  of  Brtwionv  Executors  of  Cannon,  1  Bay  482.  After  a  lapse 
of  18  years  the  court  would  not  permit  judgment  to  be  entered  op  on  a  bond  and 
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a  circumstance,  from  which  the  jury  may  and  ought  to 
infer  that  the  bond  has  been  satisfied. (1)  It  has  been 
sometimes  said,  that  payment  may  be  presumed  even 
within  that  time (2);  but  this  is  to  be  understood  with 
reference  only  to  those  cases,  where  there  has  been  some 
other  evi(^&ee  to  raise  such  a  presumption,  as,  the  set* 
iling  of  an  account  in  the  intermediate  time,  withoat  no- 
ticing any  demand  upon  the  bond. (3)  However,  the 
presumption  arising  after  such  a  lapse  of  time  may  be 
•  repelled  by  proof  of  the  defendant's  recent  admission 
of  the  debt ;  or  by  proof  of  the  payment  of  interest 
within  twenty  years,  which  is  an  acknowledgment  that 
the  principal  sum  was  not  then  discharged(4) ;  or  the 
presumption  may  be  answered  by  proof  of  other  circum* 
stances,  explaining  satisfactorily  why  an  earlier  demand 
has  not  been  made.  (5)  (a) 

* 

f!)  6  Mod.  22.    4  Burr.  1963.  Of.  (4)  1  T.  R.  £70. 

wald  v  Legh,  1  T  R.  270.  (5)   As  in    Newman  V  Newman,    1 

(2)  1  Ruir  .434.     CowplOO.            ,  Starkie,  lOJ.  where  the  obligee  had  re- 

(3)  I  T.  R.  271,  272.    4  Burr.  1963.  sided  abroad  for  the  last  twenty  yean. 
CoUel  v  Budd,  I  Campb.  27. 


warrant  of  attorney,  on  an  affidavit  stating  that  the  bond  was  duly  executed  and 
still  remained  doe;  that  the  obligor  was  living*  and  that  the  reason  why  the 
judgment  was  not  entered  up  before,  was  the  insolvency  of  the  obligor;  the 
obligee  should  have  shown  a  demand  of  payment,  and  an  acknowledgment 
of  the  debt  within  the  18  years.  Executors  of Clark  v  Hopkins ,  1  Johns.  Rep. 
556. 

« 

(«)  Vide  Bailey  v  J  ark  son,  16  Johns.  Rep.  210.  Cottle  v  Payne,  3  Day  289. 
This  period  of  twenty  years  must  be  exclusive  of  time  during  which  the  plaintiff 
was  under  a  disability  to  sue.  Dunlop  v  Ball  2  Cranck  180.  And  must  be  ex- 
cta«iveof  the  period  of  tumult  and  confusion  like  the  revolutionary  war.  10 
Johns.  Rep  417.  Brenton's  Executors  v  Canon's  Executors,  1  Bay  483.  Where 
the  plaintiff  to  rebut  the  presumption,  proved  that  he  had  instituted  a  suit  against 
a  person  a*  executor  of  the  obligor,  who  pleaded  that  he  never  was  executor,  but 
liad  renounced  th«*  office,  whereupon  the  suit  was  discontinued,  it  was  held  that 
the  demand  was  insufficient  to  destroy  the  presumption,  having  been  made  of  a 
person  wholly  unconnected  in  thr  transaction ;  and  the  court  say,  that  a  writtued 
out  against  the  party  really  liable,  though  he  should  not  be  arrested  upon  it,  if 
the  transaction  were  bona  fide,  would  go  a  great  length  in  defeating  the  pi  mimp* 
tion ;  to  would  an  imper'.pct  writ,  ii  the  proper  narft  were  arrested  upon  it, 
Quince* s  Administrators  v  Ross's  Administrators,  Tnyl.  1W. 
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With  respect  to  the  proof  of  the  payment  of  interest,  in- 
order  to  repel  such  a  presumption,  it  may  be  proved  by 
shewing  an  indorsement  to  that  effect,  in  the  hand-writing' 
of  the  obligor,  or  made  by  his  direction ;  or,  by  an  in- 
dorsement in  the  hand-writing  of  the  obligee,  provided  it 
appears  by  extrinsic  evidence,  that  the  indo^pent  was 
made  within  twenty  years  after  the  money  was  payable, 
that  is,  at  a  time  when  it. was  against  the  interest  of  the 
..  i^O]  obligee  to  make  such  a  written  acknowledgment,  unless 
the  fact  were  true*  This  point,  respecting  an  indorse- 
*  115  merit  by  *the  obligee,  was  determined  in  the  case  of 
Searle  v.  Lord  Barrington(l ),  in  an  action  by  the  admin*  * 
istrator  of  an  obligee  against  the  administrator  of  the 
obligor.  The  defendant  pleaded  solvit  ad  item,  and  in- 
sisted on  the  length  of  time  as  presumptive  evidence,  that 
the  money  had  been  paid ;  in  answer  to  this,  the  plain- 
tiff offered  in  evidence  an  indorsement  in  the  hand- 
writing of  the  obligee,  who  died  about  thirteen  years 
after  the  date  of  the  bond,  this  indorsement  stating  that 
interest  had  been  paid  ten  years  after  the  date ;  and  after 
much  argument,  it  was  at  length  determined,  on  a  writ  of 
error,  that  the  evidence  was  admissible*  It  is  not  very- 
easy  to  perceive  the  principle  upon  which  this  decision  was 
founded.  No  reason  is  given  for  the  admissibility  of  the 
evidence  in  Lord  Raymond's  report.  According  to 
.  the  report  in  Strange,  the  three  Judges  of  the  Court  of 
King's  Bench,  who  differed  in  opinion  from  the  Chief 
Justice  on  the  first  trial,  held  that  the  indorsement  ought 
to  have  been  left  to  the  jury,  "  because  the  jury  might 
have  reason  to  believe,  that  it  was  done  with  the  privity 
of  the  obligor,  and  the  constant  practice  is  for  the  obit* 
gee  to  indorse  the  payment  of  interest ;  and  that  for  the 
sake  of  the  obligor,  who  is  safer  by  such  an  indorsement, 

(1)  2  Str.  838.  2  Ld.  Raj.  1370.  8.  signed.    On  writ  of  error  in  the  Ex- 

C.  Pratt  C.  J.  rejected  the  evidence  on  chesuer  chamber,  five  judge*  thought 

the  trial;  but  the  other  judge*  of  K.  B.  it  admissible,  and  two  iudfei  were  of 

held  It  to  he  admisibie.    On  a  second  the  contrary  opinion.    This  judgment 

trial,  many  yean  after,  Lord  Raymond  was  afterwards  affii  mod  in  the  House  ol 

C.  J.  received  the  evidence ;  on  which  Lords, 
a  bai  of  exceptions  was  tendered  and 
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than  by  taking  a  loose  receipt/5  It  appears  indeed  to 
be  certain,  that  if  extrinsic  evidence  had  been  produced, 
shewing  the  indorsement  to  have  been  made  with  tbe 
privity  of  the  obligor,  such  evidence  would  have  made 
it  clearly  admissible  as  in  effect  the  obligor's  indorse- 
ment ;  tout  jperhaps  it  may  deserve  consideration,  wheth* 
er  such  extrinsic  evidence  was  not  previously  necessary,' 
before  the  indorsement  could  be  received  in  evidence  ; 
for  the  objection  against  receiving  the  indorsement  of 
the  obligee,  which  the  Chief  Justice  on  the  first  trial 
thought  decisive,  was  this,  that  the  indorsement  being  id 
tbe  hand-writing  of  the  obligee,  who  *had  tbe  bond  in  *  116 
his  custody,  and  might  enter  what  he  pleased  upon  it* 
could  not  be  evidence  for  him  nor  for  his  administrator,  H^l] 
though  it  would  have  been  good  evidence  against  him* 
Tbe  general  principle  certainly  is,  that  a  person  cannot 
make  evidence  for  himself;  what  he  says  or  writes  for 
himself  cannot  be  evidencein  support  of  hisright,  and  con- 
sequently cannot  be  evidence  for  his  representative  claim- 
ing in  his  right  or  place ;  what  a  party  has  said  or  done, 
maybe  evidence  against  himself,  but  it  can  only  be  admit* 
ted  to  restrain,not  to  ad  vance  his  interest. (1 )  And  although 
there  are  a  variety  of  cases,  in  which  written  entries  by 
deceased  persons  against  their  interest  have  been  admit- 
ted  as  evidence  of  the  fact  there  stated,  (as  will  appear 
afterwards  in  treating  of  the  subject  of  hearsay,)  it  is  to  * 
he  observed,  that  in  those  cases  the  entries  were  given 
in  evidence,  not  in  favour  of  the  persons  who  had  made 
them,  nor  for  their  representatives,  but  were  produced 
on  the  part  of  third  persons,  who  had  no  concern  what- 
ever in  making  them.  Lord  Chancellor  Hard fri eke  in 
one  of  his  judgments  has  made  some  observations  on  this 
case  of  Searle  v.  Lord  Barrington(2) ;  he  laid  down  the 
general  principle  as  above  stated,  and  then  added,  "  As 
to  the  ease  of  indorsements  by  an  obligee  of  the  pay-  . 

ment  of  interest,  it  does  not  at  all  prove  the  original 

*  > 

CO  2Vei.42,43.    5  T.  R.  2*3.  (2)  Gljnn  v  Bank  of  Fnslaod,2Ve* 
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« 
right  to  the  thing  in  demand.  Indorsements  by  an  ob- 
ligee of  the  payment  of  interest  on  a  bond,  are  evidence 
against  that  obligee  originally  in  the  nature  of  the  thing ; 
and  the  other  is  only  consequential  evidence  to  take  it 
out  of  the  presumption  arising  from  length  of  time,  which 
he  ought  to  have  the  benefit  of  on  the  other  hand ;  and 
in  that  case,  I  take  it,  the  indorsements  were  made  and 
bore  date  within  the  twenty  years ;  for  if  those  indorse- 
•  ments  were  dated  after  the  expiration  of  twenty  years, 

though  they  were  evidence  of  the  actual  payment  of  in- 
terest  after  that  time,  they  would  not  be  evidence  to 

*  117  take  it  out  of  that  *presumption."(l)  Upon  the  whole, 
then,  the  case  of  Searle  v.  Lord  Barrington,  must  be 
considered  as  an  exception, to  the  general  principle  of 
evidence,  and  as  having  been  decided  on  its  own  pecu- 
liar circumstances ;  and  though  on  the  authority  of  that 

»  case,  which  underwent  so  much  revision,  an  indorse- 

ment by  the  obligee  should  be  considered  admissible  in 

[1221  evidence,  there  ought  certainly  to  be  some  extrinsic  evi- 
dence,  to  prove  that  the  indorsement  was  made  within 
the  twenty  years.  Such  evidence  was  produced  in  that 
case ;  it  being  there  proved,  that  the  obligee  who  made 
the  indorsement,  died  about  thirteen  years  after  the  date 
of  the  bond.  It  will  not  be  sufficient,  that  the  indorse- 
ment bears  date  on  a  certain  day,  and  purports  to  have 
been  then  made.  That  of  itself  proves  absolutely  noth- 
ing. The  danger  is,  that  the  obligee  may  be  induced 
to  manufacture  evidence  for  himself,  for  the  purposeof 
encountering  the  presumption,  which  might  be  formed 
against  him  after  his  forbearance  for  such  a  length  of 
time.  Such  an  endorsement  therefore  ought  to  be  pro- 
ved by  extrinsic  evidence  to  have  been  written  at  a 
time,  when  its  effect  was  clearly  in  contradiction  to  the 
writer's  interest.(2)  Further,  it  should  seem,  if  the  de- 
fendant produces  evidence  of  the  payment  of  the  prin- 
cipal sum  and  interest,  the  plaintiff  cannot  be  allowed  to 

(I)  This  point  wn  io  roled  by  Lord    32!.  and  Hoare  and  another  v  Corf  too, 
Raymond  in  Turner  v  Crisp,  2  Str.  827.    4  Taunt.  A60. 
W  Sec  Rose  r  Brvant,  2  Caznpb. 


■ 

,  which  he 
forwards  use  wi  action  upon  ifa* 

.  H  may  be  presumed,  thai  a   bond  has  been 
ir  twenty  years  u 

1  of  it   ma- 

;  '.  a  >uffi- 

[IC1   Il,r  llnHrcMhctinp,.!.- 


iLr.iJeiic*  ■»!■,  1=  IPC  ll 

tXrxi  d«iii«r!.   .an,    Mini   ItiE   rtidAl    I 

iiwMmflnii   ■ 


118  -'•  •      Of  Presumptive  Evidence.  ~  [Ch.  7* 

cient  ground  for  presuming  a  release  or  extinguish- 
ment ;•  and  that  no  such  presumption  could  be  Taised 
within  less  than  fifty  years,  which  is  the  period  fixed  by  . 
..  the  statute  of  limitations.  (1)    A  bond  may  be  discharg- 
ed by  payment,  and,  on  account  of  the  difficulty  of  , 
• .  proving  this  fact  after  a  length  of  time,  it  is  •  reasonable 
•    to  presume  it  without  positive  proof:  but  for  the  extin- 
guishment of  a  quit-rent,  a  deed  ;s  necessary,  and  It 
*  would  be  too  much  to  presume,  that  the  lord  of  the 

manor  has  executed  such  a  deed,  from  the  mere  fact 
•.     *    "*  of  his  not  having  demanded  payment  of  the  quit-rent.(a)^ 
riiVfl     M  A  presumption,"  said  Mr.  Justice  Aston,  "from  mere 
length  of  time,  which  is  to  support  a  right, 4s  very  dif- 
t  ferent  from  a  presumption  to  defeat  a  right ;   here  the 
presumption  is  to  defeat  the  right  of  the  lord  to  a  small 
payment  within  the  fifty  years  limited  by  the*  .statute  ; 
*  and  therefore  upon  mere  length  of  time  unaccompanied 

by  other  circumstances,  such  a  limitation  ought  not  to  be 
altered,  and  another  set  up." (a)  .    * 

Pr.  Ev.  mot     Possession  is  prima  facie  evidence  of  property.  *  Pos-  * 
prop«r>.         sessjotl  with  an  assertion  of  property,  or  even  posses- 
sion alone,  gives  the  possessor  such  a  property  as  will  en- 
able him  to  maintain  an  action  of  trover  or  trespass 

(l)  St.  32  H.  6.  c  2.  s.  4.    Eldridge  y    Knott,  Cowp.  214. 


(a)  Ad  action  for  rent  reserved  by  indenture  of  lease,  is  not  within  the  staN 
ote  of  limitations ;  but  where  more  than  twenty  years,  before  the  commencement 
Of  the  action,  hare  elapsed  since  the  last  quarter's  rent  became  due,  payment  of 
the  rent  will  be  presumed.    16  Johns,  Rep.  210.    Bailey  v  Jackson.        *   * 

.  ■       ■  * 

(6)  After  a  lapse  of  twenty  years,  a  mortgage  will  be  presumed  satisfied, 
where  the  mortgagor  has  been  in  possession,  no  interest  has  been  paid,  or  steps 
taken  to  enforce  the  mortgage.  1  Treat  of  Equity  332.  si.  12  Vtt.  266.  Bit- 
gxnsxm  ▼  Afetn,  4  Oranch  415.  Jackson  d.  The  People  r  Wood,  12  Johnsr  Rep.  242- 
Jackson  d.  the  People  v  Pierce  10  Johns.  Rep.  414.  The  period  is  not  strictly  coo- 
fined  to  20  years,  but  the  presumption  has  been  allowed  after  a  lapse  of  19  yean. 
Jackson  d.  Martin  and  others  v  Pratt,  10  Johns.  Rep.  381.  In  like  manner  the 
tame  period  of  20  years  is  prima  facie  a  bar  to  an  equity  of  redemption,  I  Port 
m  Mortgages  *M-    I  Trtot  of  Bq.  3M,  n.    2  Trttil  of  Eq.  263,    1  Wash,  18. 
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have  been  solemnly  done,  rather  than  ancient  grants 
(which  were  necessary  for  the  .perfection  of  the  Ahiog) 
ehpuid  be  calledin  question,  although  the  grants  cannot 
J)ow  be  shewn.  (1)     Ancient  possession  would  injure  .in- 

'  stead  of  strengthening  a  title,  if,  after  a  succession  qt  ages 
and  the  decease  of  parties,  objections  should  prevail, 
which  might  have  been  answered  in  the  life-timfe  of  the 
parties,  and  which,  IT  well  founded,  would  most  proba- 
bly have  been  sooner  made.(l)  Charters  and  grants 
from  the  crown  may  be  presumed  from  great  length  of 

^  possession, {a)  not  only  in  suits  between  private  parties, 
but  in  some  cases  against  the  crown  itself,  if  the  crown  ' 
were  capable  of*  making  the  grant. .  Thus,  pefore  the 
st.  9.  G.  3.  c.  16.,  Lord  Mansfield  C.  J.  held,  that  a  possess- 
ion and  enjoyment  for  a  hundred  years  were  evidences  \ 
in  support  of  a  title  against  the  crown ;  for  though  such 
possession  could  not  conclude  as  a  positive  bar,  becauje 

'  there  was  no  statute  of  limitation  against  thecrotrn,  yet 
it  might  operate  against  the  crown  as  evidence  of  right 

'* 

(!)  S  Bast,  263.    Be^W  Beard  12    R.  492.     Good  title    d>m.    Parker  r 
Rep.  5.     Mayor  of  Kington  v  Horner,    Baldwin,  1 1  Gut,  48$. 
*    •  Cow*.  102.    3  T-  R.  161,  158.    7  T. 


i 
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such  general  presumption*  are  raised,  upon  subjects,  of  which  there  is  no  record 
or  written  muniment    Therefore  upon  the  weakness  and  infirmity  of  all  human 

*  tribunals,  judging  of  matters  of  antiquity,  instead  of  belief,  which  must  be  the 
foundation  of  the  judgment  upon  a  recent  transaction,  where  the  eircumataoces 

*  are  incapable  of  forming  any  thins;  like  belief,  the  legal  presumption  holds  thfe> 
place  of  particular  and  individual  belief.    Mankind,  from  the  infirmity  and  aw* 
ceasity  of  their  situation,  must,  for  the  preservation  of  their  property  and  rights,  ' 
have  recourse  to  some  general  prineiple,  to  take  the  place  of  individual  and  spe- 
cific belief;  which  can  hold  only  as  to  matters  within  our  own  time;  upon  which 

■  conclusion  can  be  formed  from  particular  and  individual  knowledge.    XX  Vtx. 
2M,  267. 


(a)  So,  a  patent  or  grant  of  land  from  the  state,  which  it  matter  of  recoup  hat 

been  presumed,  after  a  length  of  possessioa,    Jrcfyer  v  SadUr,  2  Ben.  s>  Jfuft, 

t  870.    Den  &   Hank*  v  Tucker,  TayL  157.     Io  an  action  of  ejectment,  io  which 

I  the  plaintiff  claimed  under  a  grant  under  the  great  seal  of  the  state,  a  prior  grant 

to  the  defendant  was  presumed  Crom  uninterrupted  length  of  possession,    /^eisee 
t  if  Jitten*8atmder$,  l  Bay  26V   A  recovery,  which,  k  a  conveyance  of  reoor4« 

■  %  pmy  be  presumed,    ffassddm  v  Bradnw,  2  Term  Rtp.  159. 
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venience  of  parties  dufing  1st  succession  of  ioGflmbents : 
and  there  is  no  exercise  of  any  adverse  right,  which  is 
generally  deemed   necessary  to   raise  the  presump- 

t>on."0> 

Upon  the  same  principle,  uninterrupted  enjoyment  of 
an  easement  for  20  years  or  upwards,  is  strong  evidence 
of  a  right  of  enjoyment,  from  which  juries  are  directed 
by  the  court  to  presume  a  conveyance  or  agreement ;  juj, 
in  an  action  on  the  case  for  obstructing  the  plaintiff's 
lights(2),  or  in  the  case  of  a  market  regularly  kept  above 
20  years. (3)  (a)  So,  a  faculty  from  the  ordinary  may 
be  presumed  from  the  long  uninterrupted  usage  of  a  pew 
in  a  church,  claimed  as  appurtenant  to  a  messuage.  (4) 
So,  an  adverse  enjoy  ment  of  a  way  over  another  persaa'9 
land  for  above  20  years  is  a  strong  ground  for  the  jury 
D  25]  >  to  presume  a  grant,  although  about  36  years  ago  the  way 
*  121  w^s  extinguished  by  an  award  under  *an  inclosore 
act«(5)  If  indeed  the  party  had  asserted  his  right  to  be 
^grounded  on  the  award,  this  would  shew  that  the  way 
was  used  by  mistake ;  but  unless  it  could  be  clearly  re- 
ferred to  something  else  besides  adverse  possession*  the 
jury  would  probably  be  directed  not  to  consider  small 
circumstances  as  raising  a  presumption,  that  the  posses- 
sion arose  otherwise  than  by  grant.(6)  .  {/ 

(0  Knight*  Hatsey,  hi  error,  2  Boa.  (3)  Holcroft  v  Heel,  1  Bos.  &  Poll, 

-and  Pull.   20S.    Bennet  ▼  Neelc,    1  401. 

Wight*.    324.    Chatfield  v  Fryer,   1  (4)  Rogers  v  Brooks,  1  T.  Ri3l.  (■> 

Price,  '253.    The  first  cane  on  this  nib-  Griffith  v  Matthews,  5  T.  R.  896,  239. 

ject  seems  to  have  been  in  1778,  Hay-  (5)  Campbell  v  Wilson,  3  East,  '294, 

wood  v  Nickols,  3  Gwill.  lltt.    The  302.     Kevraerv  Summers,  Bo!L  If.  P. 

awes  are  collected  in  Bennet  v  Neale,  74.    Carr  v  Heaton,  3  Gwili.    1262. 

t  Wight*.  321.  io  Mr.  Baron  Wood's  As  to  a  public  right  of  way,  by  apre- 

argument.  earned  dereliction  on  jtbe  part  of  the 

\2)  Lewis  ▼  Price,  reported  in  Mr.  owner  of  the  soil,  see  the  case  of  the 

Serjt.  Williams1  edit,  of  Saund.  2  vol.  Trustees  of  the  Rugby  Charity  v  &fer- 

175.  a.    Doagal  v  Wilton,  id.  175.  ».  ryweather,  II  East, 375.  n.R.  *  Lloyd, 

Darwin  ▼  Upton,  id.  3  T.  ft.  159.  1  Campb.  '260.  R.  ▼  Barr,  4  Campb.  16. 

Woodyer  v  Had  don,  5  Taont  125. 


(a)  fa  a  public  navigable  river,  20  years  possession  of  the  water,  it  not  conflu- 
five  as  to  the  right    Fottght  r  Winch^V  B  *  Jtdenon  652. 

(•)  Twenty  years  occupation  of  a  way  or  other  easement  it  a  sufficient  bar  to  ao 
action  of  trespass.    Bat  the  twenty  years  are  to  be  reckoned  U dm  the  date  oYthe 

< 
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Adverse  possession  for  a  shorter  period  than  20  years 
will  not  of  itself  afford  a  ground  for  such  a  presumption  ; 
and  there  ought  to  be  some  other  evidence  in  support  of 
the  right.(2)  However,  a  license  may  be  presumed 
within  that  time,  though  in  general  a  grant  cannot ;  as, 
in  an  action  of  ejectment  to  recover  part  of  a  waste  in- 
closed by  the  defendant,  where  it  was  proved  that  the 
steward  of  the  lord  of  tbe  manor  bad  from  time  to  time 
seen  tbe  inclosure,  which  bad  been  nearly  thirteen 
years,  without  making  any  objection,  thi9  was  held  to  be 
evidence  from  which  the  jury  might  presume  a  license 
from  the  lord.fS) 

In  the  cases  which  have  been  mentioned,  the  usage  for 
^twenty  years  was  considered  to  be  strong  presumptive 
evidence  of  a  grant  or  agreement.  But  it  is  only  pre- 
sumptive proof;  and  therefore  evidence  is  admissible  to 
repel  such  a  presumption  (a);  as,  by  shewing  that  the 
usage  was  limited,  or  modified,  or  bad  in  its  commence* 
meet,  or  that  it  clearly  originated  in  a  mistake. (4)  In 
the  case  of  Darwin  v.  Upton(5),  which  has  been  cited, 
where  the  effect  of  this  kind  of  evidence  was  much  con- 
sidered, Lord  Mansfield  said,  "  The  enjoyment  of  lights 
with  the  defendant's  acquiescence  for  twenty  years  is 
such  decisive  presumption  of  a  right  by  grant  or  other-  U-H 
wise,  that,  unless  contradicted  or  ^explained,  the  jury  #  122 
ought  to  believe  it.  But  it  is  impossible  that  length  of 
time  can  be  said  to  be  an  absolute  bar  like  a  statute  of 
limitation ;  it  is  certainly  a  presumptive  bar,  which  ought 

(1)  8  East,  215.   4  Barr.  196a  Cot-  (3)  3  East,  300,  30.'.    Dawson  r  T> 
fere!  r  Griffith!,  4  Eip  N.  P.  C.  69.  of  Norfolk,  1  Price,  246. 

(2)  Doe  dam.  Foley  v  Wilson,   11  (4)  2SauoU.  173.  c. 
Baft,  56. 


^  trespass,  and  not  from  tbe  commencement  of  the  action  brought  for  it. 
anothtr  r  Berry,  7  Mats,  Rep.  385 


(a)  Davenport  r  Masoo,  15  Mass,  Rt?.  li 
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to  go  to  tlie  jury.^a)  The  other  Judges  also  were 
strongly  of  the  same  opinion.  In  the  case  of  Holcroft 
v,  Heel,indeed(l)r  Ch.  J.  Eyre,- who  tried  the  cause, 
held,  that  an  undisturbed  possession  of  a  market  by  the 
defendant  for  twenty-three  years  was  a  bar 'to  an  ac- 
tion brought  by  the  plaintiff  the  grantee  of  a  neighbour- 
ing market,  and  therefore,  nonsuited  the  plaintiff;  and 
the  Court  of  Common  Pleas  seem,  from  the,  report,  to 
have  been  of  the  same  opinion.  But  this  case  has  been 
since  explained  by  a  learned  Judge,  who  was  courtsel  m. 
the  cause(2) ;  and  it  appears  to  have  been  the  opinion 
•  of  the  Court,  that  the  adverse  possession  was  such  strong* 

evidence,  that  the  Chief  Justice  ought  to  have  left  it  to 
the  jury  to  find  a  grant  of  the  market  from  the  crown  ; 
but  as  the  court  also  intimated,  that  if  the  cause  were  to' 
be  tried  again  upon  the  same  facts,  the  jury  would  be  so 
directed,  the  plaintiff's  counsel  declined  pressing  for  a 
new  trial.  This  case,  therefore,  appears  not  to  be  in- 
consistent with  the  other  authorities,  which  determine 
that  such  a  continued  possession  is  only  presumptive  evi- 
dence of  a  grant. 

The  usage,  which  is  supposed  to  b6  founded  on  a  grant 
or  agreement,  determines  also  the  extent  of  the  supposed 
grantt(3)  The  right  granted  is  considered  to  bte  com- 
mensurate with  the  right  enjoyed.  A  person  who  bas 
enjoyed  a  limited  right  cannot  lawfully  enlarge  it  to  the 
detriment  of  others;  and,  in  case  of  such  enlargement, 
those  whd  are  prejudiced  may  lawfully  obstruct  the  use 
in  the  newly  acquired  part ;  but  still  he  will  be  entitled 
to  the  enjoyment  of  his  former  right,  not  only  to  the 
same  extent,  but  in  the  same  specific  manner.(4)  (&)    Sor 

V2  I  ??s"  *  Pa,U  40°-    *  ^i 2U-       (<)  Chandler  v  Thompwo,  3  Campb.  . 
®  ?  *£il' a8' m  80-    And aee  Martin  v  Goble,  1  Campl. 

(3)  14  Eatt,  339,340.  320.     Bealey  v  Stow,  0  Eaat,  208. 


i      » 


(a)  Vide  Bailey  v  Jacktpn,  16  J«fcu.  Rep.  2W. 

{b)  Where  A.  had  a  fulling  mill  on  the  same  stream  with  and  above  B'a  grist- 
•mt),  aad  Ve  mitt  had  bean  erected  and  in  operation  for  more  thaa  twenty  year*7 
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if  a  perflbn  has  a  way  for  carriages  from  D.  to  fi.  ore* 
another  man's  close,  and  *purchases  land  adjoining  to     #  123 
B,he  cannot  use  the  way  with  carriages  to  the  adjoining;        noa"! 
land,  though  he  comes  first  to  B.  and  so  to  the  adjoining        *-      j 
land  ;  for  this  way  may  be  prejudicial  to  the  other  per- 
son's close.  (1)     The  continued  use  and  enjoyment  of  a 
private  way  for  carriages  does  not  necessarily  imply  a 
right  to  use  it  as  a  drift-way,  though  the  one  has  been  of- 
ten understood  as  including  the  other.(2)     However,  it 
has  been  held,  that  the  use  of  a  carriage-way  is  evidence 
of  a  right  of  way  for  all  Kinds  of  cattle,  more  espe- 
cially, if  some  species  of  cattle  have  been  usually  driven  * 
along  the  way ;  and  that  it  will  be  a  question  for  the  jury 
to  determine,  from  the  nature  and  situation  of  the  pre- 
mises, and  from  other  circumstances,  whether  it  is  more 
probable  that  the  grant  included  both  rights  of  way,  or 
that  one  of  them  was  excluded.(3) 

The  principle  above  stated  must  always  be  understood 
with  this  qualification,  that  the  possession,  from  which 
the  party  would  presume  a  grant  of  the  easement,  was 
with  the  knowledge  of  the  person  seized  of  an  estate  of 
inheritance.  If  a  tenant  for  years  or  for  life,  gives  a  li- 
cense to  another  to  enjoy  an  easement  on  bis  lands  for 
at^ve  20  years  without  interruption  this  will  not  affect 
the  person  in  reversion  or  remainder;  but,  on  the  deter- 
mination of  the  particular  estate,  he  may  dispute  the  right 
to  the  easement,  and  the  length  of  possession  will  not  be 
evidence  against  him  to  presume  a  grant,  unless  it  can  be 
shewn  that  he  acquiesced. (4)    So,  where  a  person  mads* 

(1)  Roll.  Ah.  30  1  tit  Chimin,  Art  bre  J,  in  Ballard  v  Dyeoo,  1  Taunt  27*. 
»a.     Laughtonr  Ward,  !  Lutw   fit.  (4)  Bradbury  v  Griosel,     2  Sauncl. 

{%)  I  Taunt  234 ,  285.  17*.  d.  in  note. 
\)  By  Mansfield  C.  J.  and  Chan* 


f 


after  Bvi  mill  wai  built,  it  was  held  that  A'l  uninterrupted  enjoyment  of  the 
•treats  above,  for  that  length  of  time,  bad  given  bam  such  a  right  to  the  water, 
that  8.  could  not  ratie  hb  dam,  and  thereby  throw  back  the  water  upas  the  wheel 
of  A's  mill.    Shsrmod  r  Burr,  4  Day  244. 
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windows  in  his  bouse,  and  had  them  for  above  99  yeanv 
without  any  interruption  from  the  occupier  of  the  oppo- 
site premises,  who  occupied  them?  under  a  lease,  the 
Court  of  King's  Bench  held,  that  the  possession  of  such 
an  easement  would  not  affect  the  landlord  on  the  deter- 
mination of  the  lease,  and  that  he  would  not  be  liable  to 
•  124  an  action  for  raising  the  *beight  of  his  own  premises, 
and  thereby  obstructing  the  light  through  the  new  win- 
dows. (1)  "  It  is  true/'  said  Mr.  Justice  Le  Blanc  in  tin* 
case,  "  that  presumptions  are  sometimes  made  against  the 
owners  of  land  during  the  possession,  and  by  the  acqui- 
escence of  their  tenants,  as  in  the  instances  of  rights  of 
way  and  of  common ;  but  that  happens,  because  the  ten* 
ant  suffers  an  immediate  and  palpable  injury  to  his  own 
possession,  and  therefore  is  presumed  to  be  upon  the 
alert  to  guard  the  rights  of  the  landlord  as  well  as  hi* 
own,  and  to  make  common  cause  with  him ;  but  the 
same  cannot  be  said  of  lights  put  out  by  the  neighbour* 
of  the  tenant,  in  which  he  may  probably  take  no  concern* 
as  he  may  have  no  immediate  interest  at  stake. (<z J 

■ 

(1)  Daniel  v  North,  tl  Stat  372. 

(t)  In  l be  text,  those  cases  have  principally  been  considered,  in  which  grants 
•nooorporeal  hereditament!  ba*e  been  premised  ;  but  it  it  certain  that  lhamrn 
sumption  arising  from  length  of  possession  equally  applies  to  leads  and  *  Trim  Bin. 
So,  where  M.  died  in  possession  of  land,  and  dm  son  and  heir  at  law,  succeeded  to 
thepoateatioo  and  continued  in  the  undisturbed  possession  of  it  Cor  IS  yean,  it  via 
held  that  a  purchase  of  the  title  by  the  ancestor  might  be  presumed.  Jatktm  d. 
M1  Donatd  v  WOOL,  1 0  Johns.  Rep.  377. 

Where  it  appears  that  a  party  in  possession  it  entitled' to  a  conveyance  sjnderwa 
tfCeament  or  trust,  the  presumption  is  strong  that  a  conveyance  has  been  cawented 
accordingly :  as,  where  an  agreement  for  the  sale  &  conveyance  of  a  piece  of  land 
dated  in  1688  was  produced  in  evidence,  the  jury  were  allowed  in  1809,  to  prasosne 
a  conveyance  pursuant  to  the  agreement.    Jacktm  d  StouUnburgh  a>  clfeert  ts 
Murray,  7  Johnt.  Rep.  5.  Where  a  person  mightSbave  claimed  a  conveyance  Mm 
a  devisee,  by  virtue  of  a  trust  contained  in  the  wilr  of  the  devisor,  aad  enteretKp 
the  premises  50  yean  ago,  and  he  aad  bis  heirs  bad  had  uninterrupted  possession, 
as  far  as  the  lands  were  from  their  nature  susceptible  of  possession,  a  deed  la  to- 
be  presumed.    Ton  Dye*  v  Van  Bturen,  1  Came*'  Rtp.  ftc*    A  conveyance  flrusn 
trustees  cerftiy  sue  trati  has  been  presumed  in  much  less  time  than  twenty  yean  ; 
as  where  trustees  were  directed  to  convey  to  a  devisee  upon  bit  attaining  the  ago* 
of  tweatyvone,  it  was  hold  that  the  jury  night  presume  a  convey Buee^aUhsngh  ii 
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Presumptive  or  circumstantial  evidence,  if  admissible 
in  civil  cases,  must  obviously  be  equally  admissible  in 
criminal  prosecutions  ;  for,  whether  the  remedy  be  of  a 
civil  or  criminal  nature,  the  modes  of  reasoning  and  of 
drawing  conclusions  from  facts  must  necessarily  be  the 


appear*  that  not  more  than  four  years  bad  elapsed,  since  tbe  devisee  armed  at  the 
8f[e  of  twenty-ooe ;  for  at  it  was  tbe  duty  of  the  trustees  to  convej,  to  which  tbe; 
might  have  been  compelled  by  a  court  of  equity,  it  was  to  be  presumed  that  the/ 
had  done  their  doty.    Eng land  <L  Sybnrn  v  Sladt,  4  Term.  Rep.  632    vjde  tl 
Johns.  Rep,  456.    Ob  tbe  fame  principle  that  what  ought  to  have  been  done,  shall 
be  presumed  to  have  been  done,  a  reconveyance  of  the  legal  estate  may  be  pre* 
mated  after  a  length  of  time,  and  when  the.  purpose  for  which  it  was  conveyed 
has  been  answered.    HiUary  v  Waller,  12  Fez.  J  239.     Io  the  last  cited  case, 
the  matter  of  the  rolls  observes,  that  length  of  time  does  not  by  itself  furnish  the 
same  sort  of  presumption  «  this  case,  that  it  does  in  a  case  of  adverse  possession, 
LooC  continued  possession  implies  title;  as  if  there  were  a  different  right,  the 
probability  if,  that  It  would  have  been  asserted.    But  undisturbed  enjoyment 
does  not  show  whether  the  title  be  equitable  or  legal.    It  does  not  follow  howev- 
er, that  as.  conveyance  of  the  legal  estate,  cannot  be  tbe  subject  of  presumption, 
though  the  presumption  is  made  upon  a  different  ground.    Id,  250,  251.    A  re- 
conveyance by  trustees  will  never  be  presumed  where  such  reconveyance  would 
be  breach  of  their  trust.    Keen  d.  Byron  if  others  v  Dear  don,  8  East  218.  Where 
chattels  were  gold  and  a  bill  of  sale  given  by  the  vendor,  who  notwithstanding 
continued  in  the  uninterrupted  possession  of  them,  and  bis  right  had  been  ac- 
knowledged by  the  vendee,  it  was  held  that  a  reconveyance  might  be  presumed. 
Bigger**  Administrator*  v  Alder  urn,  1  Hen.  if  Mtm.  64.    What  circumstances 
will  justify  the  presumption  of  a  deed  is  matter  of  law.    Stoevor  v  Lestu  of 
iVhiiman,  6  Binney  41b'. 

Where  the  heirs  of  an  intestate  acquiesced  for  twenty  years  io  the  ^possession, 
by  a  purchaser,  of  the  real  estate  of  their  ancestor,  under  a  sale  made  by  the  ad- 
ministrator, it  was  presumed  that  the  administrator  took  tbe  oath  and  posted  the 
notifications  required  by  law"  previous  to  the  sale;  evidence  being  given  of  the 
order' authorizing  him  to  sell,  and  of  the  actual  sale.  Gray  v  Gardner,  3  Mass. 
Rep.  399.  So,  where  the  question  was  on  the  validity  of  a  title  to  land,  derived 
under  a  collector's  sale  of  more'  than  30  yean,  it  was  held  that  the  jury  were 
properly  instructed  to  consider  every  thing  as  proved,  which  might  be  reasonably 
and  fairly  presumed  from  the  fact  and  circumstances  proved,  as  to  tbe  regularity 
of  the  tax  bills/vataations,  warrants,  &e.  Cbleman  if  another  v  Anderson,  10  Mass. 
>  J*p.  105. 

lifter  a  long  possession  in  severalty,  a  deed  of  partition  may  be  presumed. 
Biphurn  if  Dundas  v  Auldt  5  Cranch  262. 

Where,  io  a  sale  under  a  power  contained  io  a  mortgage,  a  drain  of  10  feet  in 
width  wai  excepted,  it  was  intended,  after  a  lapse  of  16  years  from  the  sale,  that 
'the  drain  had  antecedently  existed,  and  was  founded  in  usage,  or  was  an  excep- . 
tiotm  the  previous  deeds  of  the  land.  Bergen  v  Bennet,  t  Caines'Cas.  in  Error 
.1.  An  original  lease  for  a  long  term  being  produced,  and  proof  given  of  posses  - 
lion  fat  70  years,  it  will  be  left  to  the  jury  to  presume  the  mesne  assignments. 
2«rf  v  Baxter,  3  W.  Black.  1223.  ' 
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fame.  Indeed,  it  mutt  very  commonly  happen  in  some 
of  the  worst  species  of  Grimes,  that  this  is  the  only  kind 
of  evidence  which  can  be  resorted  to  ;  and  it  will  often 
be  the  most  satisfactory  and  convincing,  that  can  be  pro* 
dueed. 


Where  a  lease  is  proved,  end  it  k  also  shown  that  the  claimant  heth 
rent  within  SO  yean,  this  infers  a  seisin  in  fee,  and  throws  it  upon  the  advrrse 
party  to  show  that  the  lease  it  subsisting.  And  Eyre,  Baron,  held,  that  where 
rent  is  received  without  any  proof  of  a  lease,  this  also  prima  facie  is  evidence 
fur  the  plaiotnT,  and  oblige*  the  defendant  tot  how,  that  it  is  either  a  qnit  rent  or 
that  the  term  is  unexpired.  Barpur  v  Brock,  3  tyooddu,  333.  2  Bee  Abr.  680. 
Possession  and  rent  received  for  twenty  years  were  held  admissible  evidence  of  a 
lee,  to  he  left  to  a  jory  in  a  case  where  the  only  paper  title  produced  by  the  plain- 
tiff was  the  assignment  of  a  term  of  2000  years;  for  the  lease  (referred  to  in  the 
assignment)  Is  ooe  of  the  muniments,  not  as  a  lease,  but  as  a  term  to  attend  the 
inheritance.  Dtnn  d.  Tarxndl  v  Barnard,  2  Conp.  595.  Vide  Bac.  Jbr.  Evi' 
eWe.(n) 

Where  ooe  tenant  in  common  has  had{36  years'  sole  and  oninterropted  posses* 

sion  of  the  premises  without  any  account  to,  or  demand  made,  or  claim  set  up  by, 

his  companion,  this  was  held  a  sufficient  ground  for  a  jury  to  presume  an  actual 

duster,  of  the  co-tenant.    Doe  d.  Fishar  it  others  v  Proueri  1  Conp.  117.    So,  a 

sole  possession  under  claim  of  right  by  one  tenant  in  common  for  42  years  is  snjfiy 

cieot  to  presume  an  ouster.     Van  Dyck  v  Fan  Beurcn  if  Vosburg,  I  Caines*  Rep, 
84. 

Where  a  lease  contains  a  clause  of  re-entry  for  non  payment  of  rent,  and  the 
lessor  has  been  in  possession  for  a  length  of  time,  subsequent  to  the  commence- 
ment, and  during  the  continuance  of  the  term,  a  re-entry  by  the  lessor  may  be 
presumed.  Jatkson  d.  Smith  if  another  v  Stewart,  6  Johns,  fop,  34.  The  pre* 
sumption  has  been  admitted  after  a  possession  of  14  years.  Jackson  d.  Goose  and 
others  v  Dcmarcst  2  Glints'  Rep.  382.  But  not  after  a  lapse  of  only  nine  years. 
Jackson  d.  Donelly  if  others  v  Walsh,  3  Johns.  Rep  226. 

If  a  person  clatmiog  a  toll  for  passing  over  a  high- way,  can  show  that  the  lib* 
erty  of  passing  over  the  soil,  and  the  taking  or  toll  for  such  passage  are  both  im- 
memorial, and  that  the  soil  and  the  tolls  were  before  the  time  or  legal  memory,, 
in  the  same  hands,  though  severed  since,  it  shall  he  presumed  that  the  soil  wetf 
originally  granted  to  the  public,  in  consideration  of  the  tolls.  Li.  Ptfham  vj 
PickersgiU,  I  Term.  R«p.  660.  / 

Lapse  of  time  is  permitted  in  equity  to  defeat  an  acknowledged  right,  on  Urn 
ground'only  of  its  affording  evidence  of  a  presumption  that  such  right  has  bees 
abandoned ;  it  therefore,  never  prevails  when  such  presumption  is  outweigh*}  # 
by  opposite  facts  or  circumstances.     Nelson  v  Carrington,  4  Munford  332.    So 
long  as  a  trust  subsists  the  right  of  a  cestui  que  trust  cannot  be  barred  by  the 
length  of  time  daring  which  he  has  been  out  of  possession.    A  cestui  que  trvsl 
can  only  be  barred  by  barring  or  excluding  the  estate  of  the  trustee.    Chotmon- 
deity  v  Clinton,  2  Merivalt  Rep,  358.    An  equitable  title  may  be  barred  by 
length  of  possession,  but  it  cannot  be  shifted  or  transferred,  what  was  once  my 
lequity,  by  my  laches  may  be  entirely  extinguished,  but  it  cannot,  without  my 
act  become  the  equity  of  another ;  It  does  not  follow,  therefore,  that  an  equity ' 
may  be  required  by  length  of  possession,  because  by  length  of  possession  it  mat 
be  barred,  (is.) 
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Where  an  act  is  in  itself  unlawful,  it  is  presumed  to  be 
criminal,  until  the  contrary  appeaf .  Thus  on  a  charge 
of  murder,  malice  is  presumed  from  the  fact  of  killing  i 
and  if  there  are  any  circumstances  of  accident,  neces- 
sity, or  infirmity,  of  which  the  prisoner  would  avail 
himself  in  excuse  or  extenuation,  they  ought  to  be  pro* 
red  by  the  prisoner  in  his  defence,  unless  they  arise  out 
of  the  evidence  produced  against  hfm.  On  an  indict"- 
ment  for  larceny,  proof  that  the  stolen  goods  were  found 
upon  the  prisoner  is  presumptive  evidence  against  him 
of  his  having  stolen  them,  so  as  to  call  upon  him  for^jj 
defence ;  and  may  be  sufficient  to  convict  him,  if  no 
facts  appear  in  *e  vide  nee  to  repel  that  presumption.—  #  125 
This  kind  of  evidence  is  frequently  strengthened  mate- 
rially by  other  circumstances,  as  by  proof  that  about 
the  time  of  the  offence  the  prisoner  was  near  the  spot 
from  which  the  goods  were  taken,  or  that  he  gave  some 
false  account  respecting  the  goods  on  being  charged 
with  the  crime,  or  endeavoured  to  conceal  them,  or 
perhaps  tried  to  prevent  an  inspection,  or  by  some  othi 
er  proof  of  suspicious  circumstances  in  his  bchaviour.(l) 
On  the  other  hand,  the  inference  arising  from  the  mere 
fact  of  possession  will  often  be  much  weakened,  if  any 
considerable  time  has  elapsed  between  the  loss  of  the 
property  and  the  finding  of  it  again,  or  if  the  property 
was  from  its  nature  likely  to  pass  in  the  interval  through 
many  hands ;  especially,  where  the  prisoner  betrayed 
no  appearance  of  guilt  at  the  time  of  his  apprehen- 
sion, (a) 

(I)  Sec  other  euei  of  presumptive    Index,  tit.  Presumption. 
tideoce,  in  the  next  section  ;  and  see 


(a)  Where  a  bone  it  stolen  and  is  found  in  possession  of  a  man  at  such  a  dis- 
tance from  the  place  wfiere  the  horse  was  musing,  io  so  short  a  time  after  91 
•fcowi  he  must  have  come  directly  from  that  place,  and  without  any  loss  of  time, 
that  is  such  evidence  as  a  jury  may  infer  the  guilt  of  the  prisoner  upon,  as  it  rais- 
es a  violent  presumption  against  him  that  be  was  the  taker,  ft  is,  however,  not 
conclusive.  Any  circumstance  inducing  a  probability  that  the  prisoner  may  bare 
gotten  him  honestly,  will  reader  it  improper  for  a  jury  to  convict.  Stai*  v  4 dams, 
I  H*yw.  463. 


[130] 


«*  6/ Presume  JWW.  -  [Ch.  7. 

A  presumption  of  fact  is  in  tome  cases  made  a  pre- 
sumption of  law.  Thus  in  the  law  of  treason,  an  inten- 
tion to  kill  the  king  may  be  reasonably  inferred  from  a 
conspiracy  to  sfejzthi*  person  and  imprison  him.  "  Ex- 
perience has  shewn/*says  Mr.  Justice  Foster(l),  "that 
the  distance  is  very  small  between  the  prisons  and  the 
graves  of  princes.**  This  is  a  presumption  of  fact. — 
But  it  is  fully  settled  by  the  best  authorities,  that  such  a 
conspiracy  is  in  taw  an  overt  act  of  compassing  the  king's 
.death,  and  in  itself  a  substantive  act  of  high  treason 
within  the  statute  of  Edward  the  Third-  The  same  ob- 
servation applies  to  other  acts,  which  have  a  less  imme- 
diate and  direct  tendency  to  endanger  the  king's  life, 
snch'as  entering  into  measures  in  concert  with  foreign- 
ers in  order  to  effect  an  invasion  of  the  kingdom  ;  this 
also  is  an  overt  act  of  compassing  the  king's  death. (1) 
*  It  is  a  presumption  of  fact  so  obvious  and  so  undeniable, 
*  196  that  the  law  has  adopted  It,  and  made  it  a  ^presumption 
of  law.  So,  on  an  indictment  for  the  murder  of  a  bas- 
tard child,  the  concealment  of  the  death  by  the  mother 
is  a  strong  circumstance  of  suspicion  against  her,  if  the 
child  1s  proved  to  have  been  born  alive.  But,  unless 
that  is  proved,  the  mere  fact  of  concealment  fe  in  its  na- 
ture equivocal. (a)  However,  by  the  statute  of  21  J.  1. 
c.  27.  the  burthen  of  proof  was  cast  upon  the  mother ; 
and  unless  she. proved  the  negative,  namely,  that  the 
♦child  was  not  born  alive,  that  statute  did  in  effect  make 
the  concealment  conclusive  evidence  of  the  murder.-** 
This  act  has  been  since  repealed  by  the  statute  43  G.  & 
a.  58.  s.  3.;  by  which  the  endeavour  to  conceal  the  birth 
is  subject  to 'a  lighter  punishment.* 

(1)  Fort.  199. 


(t)  Vide  The  State  v  Love,  I  Bay.  1G7,  . 

*  The  4th  sectioo  enacts,  ♦*  that  it  nay  be  lewfe!  for  the  jury,  by  whose  ver- 
dict as?  primer  charged  with  mch  murder  iball  be  acquitted,  to  Sod,  in  cue  it 
ehaU  so  appear  in  evidence,  that  the  prisoner  was  delivered  uf  issue  or  ber  body, 
which  if  born  alive  would  have  been  bastard,  and  that  she  did* by  secret 
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«        *        «      • 

Evidence  is  to  be  confined  to  the  Points  in  Issue. 

AS  the  sole  object  and  end  of  evidence  is  to  tacerUiu 
the  truth  of  the  several  disputed  facts  or  points  in  issue 
on  the  one  side  or  on  the  other,  no  evidence  ought  to  be 
admitted  to  any  other  point. 

In  an  action  of  assumpsit,  the  defendant  under.  theWonli,innPii*- 
general  issue  of  non  assumpsit  may  give  in  evidence  any 
thing  which  shews,  that  the  plaintiff  at  the  time  of  "the  " 
commencement  of  the  suit,  had  not  a  good  cause  of  ac- 
tion,  or  that  nothing  is  due(l),  as,  performance,,  or  pay* 
ment(a);  or  may  shew  a  release^),  or  accord. and  saU 
isfaction(3),  or  discharge  before  breach (4) ("Z> J,  a?  a  legal 
exctibe  for  non-performance ;  or  that  the  contract  .was 
different  from  that  *  stated  (as,  that  it  was  made  with  the  *  127 
plaintiff  and  other  persons  not  namedfcj  in  the  action(5), 
or  with  one  of  the  plaintiff's  alone)  (6) ;  or  may  disaffirm 

(l)  Ball.  N.  P.  152.    4  Twmt.  165.    plegate,  t  Sttlfcie,  97. 

(t)  Bull.  N.  P.  ib.    Hawley  v  Pea-       (4)  12  Mod.  MS.    S.*,  Admitted  I 
cots,  %  Gampb.  558.    4  Tauot.  165.    Mod.  262. 
MillervAris,  3E*rwN.P.C.234.  (5)    Legtise  v  Chejepaote,    2  Str. 

(3)  Paramore  ▼  Johnson,  1  Ld.  Ray.    820. 
36*    12  Mod.  376.  S.  C.  Hiuham  ▼        (6)  Wiltford  y  Wood,  1  &sn.  W.  P. 
South,  SCampb.  19,    So  also  io  ao  ac-    C.  183.    See  at  to  variance  is  proof  of 
ties  for  slanderous  words,  Lane  r  Ap-    contract,  pott.  * 


\ 


or  otherwise  endeavor  to  eoocoal  tbe  birth  thereof,  and  thereupon  it  shall  be  law- 
rel  for  the  conrt  to  adjodge*  that  such  pritooer  ibal!  be  committed  to  the  common 
gaol  or  doom  of  correction  for  any  time  not  exceeding  two  fear*  It  hai  been  de- 
teraned  by  the  opinion  or  ail  the  Judges,  that  the  prisoner  may  bo  found  guilty 
of  tbe  concealment,  whether  charged  with  the  nrarder  by  too  coroner's  inquisi- 
tion or  oo  a  bill  of  iodictsBant  returned  by  the  grand  jory.  SeeE.  t  Colo,  3 
Cuapb,  371.  #  - 

iA  Althongli  made  after  the  commencement  of  the  so  it,  if  befoee  trial  Bird  ▼ 
BmdaU,  3  Burr.  1345.  BayKuf  Another  v  FdtypUu Sf  Another,  7  Afoji.  Jte».  325. 

(•)  Or  the  record  of  a  former  jodgment  between  the  same  parties  on  tbe  same 
of  action.    Rtmr  Learned,  14  Mass.  154. 


to  Vide  Baker  v  Jewell,  6  Mess.  Rep.  460.    Converse  »  Symmcs.  10  Mass 
Hto.377.  . 
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the  contract  by  shewing,  that  the  plaintiff,  who  sues  as  a 
feme  sole,  was  married  at  the  time  of  the  contract ;  or 
*  *  that  the  defendant* wio  is  sued  as  a  feme  sole,  was  then, 
married  ?  or  that  the  defendant,  who  is  sued  as  a  married 
woman,  was  at  the  time  of  the  delivery  of  the  goods 
married  to  another  man,  her  first  husband,  who  is  still 
alive  (1) ;  or  may  avoid  the  contract  by  shewing  that  it 
wasfoj  usurious^),  or  founded  on  a  gaming  or  other  it* 
legal  traosaciion(3),  or  that  the  defendant  was  an  infant 
(b)a,t  the  time  of  making  the  promise(4),  or  that  he  was 
made  to  sign  the  supposed  written  agreement  in  such  a 
state  of  intoxication,  as  not  to  know  what  he  did- (5) — 
But  the  defendant  cannot,  under  the  plea  of  non  assump- 
sit, "shew  any  matter,  that  would  not  go  to  the  gist 
of  the  action*  but  merely  to  discharge  it,  as  the  statute 
of  limitations(6) ;  and  though  it  should  appear  on  the 
fece  of  the  declaration,  that  the  cause  of  action  did  not 
>  arise  within  six  years  before  the  commencement  of  the 

action,  yet  the  defendant  can  only  take  advantage  of 
this,  by  pleading  the  statute.  Nor  will  the  defendant 
be  allowed:  to  prove  under  the  -general  issue,  that  the 
contract  was  not  with  himself  alone,  as  stated  in  the 
declaration,^)  but  jointly  with  other  persons  still  liv- 
ing(7);  f<*  proof  that  another  contracted,  is  not  evi- 

(1)  Cowley  v  Robertson  and  wife,  3    CsmpH.  118. 

Campb.  438.  (i)  Pitt  v  Smith  3  Campb.  33. 

(2)  1  Str.  498.    Bull.  N.  P.  152. .  (ti)  Ball.  N  P.  152. 

*     (3)  1  Ld.  Ray.  89.  (7)  Rice  v  Saute,  5  Burr.  2611.  Ab- 

(4)  1  Salk.  279.    Ball.  N.  P.  152.    hot  r  Smith,  2  Blac.  Rep.  946.  Coup 
Gilb.  £▼,  163.    Howlett  v  BuweH,  4    832. 


(/i)  Vide  Ctijjler  D  Robinson,  3  Day  68.     Levy  v  Gadsby,  3  Cronea  WO. 

(b)  Vide  WaMotv  Toll,  9  John*.  Rep.  389.  Stantbiiryt  Mar**,  4  Datl  130. 
But  in  fancy  of  tbe  plaintiff  mitt  be  pleaded  in  abatement.  SehtrmcrAorn  v  /en* 
Win,  7  Johns.  Rep.  373.  ,.  # 

A  want  of  jurisdiction  in  tbe  court  mutt,  in  general  be  pleaded  jn  abate- 
ment ;  but  it  may  be  shown,  under  tbe  general  is«>ue,  that  there  is  no  court  ill  tilt 
country  which  has  jurisdiction  of  tbe  cause.    Rea  v  Haydon,  3  Mast.  Rep.  24. 

(0  Vide  Zfcle  v  Executors  of  Campbell,  2  Johns.  Cas.  382,  Robraaoa  v  Fisher, 
3  Chutes*  Jfey.  99. 
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deuce  that  the  defendant  himself  did  not  contract.  Such 
an  abjection  can  only  avail,  when  the  fact  U  pleaded  in 
abatement.  And  although  it  should  appear  on  the  evi- 
dence produced  on  the  part  of  the  plaintiff,  that  other 
persons  are  liable  as  joint  contractors  with  the  defend- 
ant, this  is  no  variance,  and  the  plaintiff  will  be  entitled  ' 

to  recover. (})(<*)  **■■■«■. 

-  •  .  ,         •      •  * 

*The  rule  which  has  been  just  laid  down  .with  respect .    *  128 
to  joint  contracts,  either  written  or  by  parol,  applies  al-Noocitfactufli' 
so  to  the  case  of  joint  bonds.     If  an  action  is  brongift 
against  one  obligor  alone,  who  pleads  non  est  factual, 
the  plaintiff  may  maintain  his  action,  notwithstanding 
that  on  the  production  of  the  bond  there  appears  to  be 
a  joint  ob!igor,(2)(7^)  and  akhough  the  bond  is  declared    n^i 
upoa  as  the  joint  bond  of  the  defendant  and  two  other 
persons,  it  will  be  sufficient  to  prove  the  execution  by 
the  defendant  alone.^)^     The  plea  of  non  est  factum 
puts  it  in  issue,  whether  it  be  the  defendant's  deed  at  the 
time  of  pleading.    It  may  therefore  be  proved,  under 
this  issue*  that  the  party  was  incompetent  to  make  a      A 
deed,  or  that  the  delivery  of  the  writing  was  absolutely 
void  as  an  execution ;  thus,  it  may  be  shewn,  that  the  de- 
fendant was  at  the  time  of  the  delivery  a  lunatic (2) ;  or 

.»  ■» 

(1)  Germain  v  Frederick,  and  Evans    31,— The  bond,  in  this  ewe,  was  the 

v  Lewis,  I  SauiKJ.  281.  c.d.  in  note.  joint  and  several  bond  of  the  obligors,  « 

(2)  w'helpdale's  ease,    5  Rep  119.  and   an  objection  was   taken  oo   the 
Cabell   v    Vaughan,     1    Saund.    291.  ground  of  a  variance,  but  overruled  by 
Gaulton  v  Cbalioer,    I  Saund.  291./.  Mr  Justice  Dam  pier. 

Dote.    South  v  Tanner,  2  Taunt.  254.         (4)  Yates  vBoen,  2Str.  1104. 

(3)  Middleton  v  Sandford,  4  Cauipb. 


(a)  K  promise  must  be  proved  to  have  been  made  by  all  the  defendant!,  who 
are  Uid  in  the  declaration  to  have  made  it,  otherwise  the  plaintiff*  will  fail  under 
\bt  general  issue.     Tom  v  Goodrich  %  others^  2  Johns.  Jltp,  213. 

(b)  Vide  1  Bos.  &  ftil.  72.  MounsUpken  v  Brooke,  1  B.  if  Alixson  Rep.  221. 
ttoilsoona  joint  and  several  bond  where  the  defendant  pleads  performance. 
BoWngsworih  v  Denton,  3  Mitnfbrd  168. 


(c)  On  non  est  factum  pleaded  to  a  bond,  it  is  not  snffieent  to  prove  the  ei 
tion  by  a  person  who  executed  in  the  name  of  the  defendant  without  proof  of 
Hcntitv.    Var\mi*4bmkshmy  2  SUtrkie  139.  ' 

24 
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that  be  was  made  to  sign  it,  when  so  drunk  as  not  to  know, 
what  he  did(l)(W) ;  or  that  the  defendant  was  a  married- 
woman. (2)  Or  it  may  be  shewn,  that  the  deed  was  de- 
livered as  an  escrow  on  a  condition  not  performed.(3X^ 
For  the  same  reason  the  defendant  may  shew,  that,  aftei 
the  delivery  of  the  deed  and  before  the  time .  of  hriog* 
ing  the  action,  the  deed  has  been  altered  in  a  material 
point  by  some  addition,  or  rasure,  or  interlineation,  &c.; 
for  then,  at  the  time  of  pleading,  it  was  not  tbe  defend* 
ant's  deed,,  but  absolutely  void. (4)  And  the  rule  is  the 
same,  whether, such  a  material  alteration  w^s  made  by 
the  obligee,  or  by  a  stranger  without  his  privity;  the 
deed  is  void  in  either  case. (d J  It  was  resolved  in  Pig>- 
0t's'case(5),  that  if  tbe  obligee  altered  tbe  deed,  though 
\xx  words  not  material,  the  deed  is  void  ;  but  if  a .  stran- 
ger without  his  privity,  alters  the  deed  in  any  pokjt  not 
material,  it  will  not  avoid  the  deed.  The  defendant,  im> 
der  the  general  plea  of  non  est  factum,  cannot  prove 
.  ♦  payment,  or  give  in  evidence  a. release,  or  accord  a&4 
satisfaction  ;  and  if  the  deed  is  merely  voidable,  (as,  by 
reason  of  his  infancy,  or  for  duress  of  his  person,)  he 
may  plead  such  matter,  and  so  avoid  the  deed ;  but  caiv 
*  129  not  Siveit  *D  evidence  under  the  *plea  of  non  est  facr 
turn,  for  atthe  time. of  pleading  it  had  not  been  avoided, 

* 

(X)  'BolL.N.  P.  172.  Pittv  Smith ,3  Esp.  N.  P.C.  255. 

Caoipb.  34.  (4)  5  Rep.  119.6.     Pigot's  case,  t! 

(JL)  Anon.  C.  12  Mod.  609    Lambert  Rep.  27.  Sheph.  Touchst.  71.  Powettr 

*r  Atkins,  2  Caropb.  272.  Bull.  W.  P.  Duff,  3  Catnpb  181. 

172.  (5)  11  Rep.  27.    Waugh  v  Russell, 

(3)  WbelpdMe'8  case,  5  Rep.  I !%  b.  5  Tauot.  797.  710. 
Bull.  N.  P.  172.    Stoytes  v  Pearson,  4 


(a)  Pitt  v  Smith,  3  Campb.  33.  But  it  seems  that  tbe  intoxication  mult  ha«s 
arisen  by  tbe  contrivance  or  the  plaintiff.  Johnson  *  M edUcou\  &  2\  WW.  130. 
Curtis  v  Hall,  I  Southard  IV.  J.  Rep.  361. 

(b)  Or  that  a  different  instrument  was  substituted,  instead  of  the  one  whiea 
the  defendant  supposed  be  was  executing.  Van  Valkenburghy  Houkj  12  Jota*. 
Rep.  337.    Moore  v  Carpenter,  C.  if  Norwood  5$3.  . 

(c)  Vide  Jackson  v  Malin,  15  Johns.  297.    Qutre.  Do  material  alterations  uv 
a  deed  by  a  stranger,  render  it  void  ?    J.  Flail,,  ib.    In  case  of  an  erasoiw  ia  a- 
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and  was  his  deed.(l)  Even  in  cAses,  where  it  is  enact  L134J 
*  erf  by  the  legislature  that  the  deed  shall  be  void,  (as,  bj- 
stat.  9  Ann.  c.  14.  s.  1.  for  gaming, by  stat.  5,  6  Ed.  6.  c*. 
16.  y.  2, 3.  for  sale  of  office,  by  12  Ann.  st.  2.  e.  12.  s.  2. 
for  simony,  and  by  stat.  13EH2T.  c.  8.  for  usury,)  the  de- 
fendant cannot  take  advantage  of  this  under  the.  plea  of 
non  est  factum,  but  ought  to  plead  the  special  matter. (2) 
And  it  is  a  general  rule,  where  the  "consideration  of  the 
deed  is  illegal  (whether  by  statute  or  at  common  faw,)(tf) 
that  the  defendant  may  take  advantage  of  it  by  pleading 
the  special  matter;  but  cannot  give  it  in  evidence  un- 
der the  plea  of  non  est  factum.fty 

In-  an  action  of  trespass  quote  clmtsumfregit,  evidence    Not  guilty  in 
of  title  and  of  right  of  possession  is  admissible  under  the  ^p*1*- 
general  issue;  as,  a  demise  from  the  owner  of  the 
land(3)  ;  or,  that  the  plaintiff's  interest  in  the  premise*, 
which  he  had  occupied  under  the  defendant,  had  expir- 
ed^; or  the  defendant  may  prove,  that  at  the  time  of      •  " 
the  supposed  trespass  the  freehold  and  right  of  possession 
were  in  a  third  person,  and  that  he  entered  by  his  com^ 
mand.(5)    Such  evidence  falsifies  the  declaration,  by 
shewing  that  the  defendant  did  not  break  the  close,  as  is 
stated  in  the  declaration.^     But  the  defendant  under 
this  plea  cannot  prove  a  license  from  the  plaintiff  (7),  or 


(1)  5  Rep.    119.     Com.    Dig.    tit. 
Pleader,  2  W.  18. 
00  4  Rep.  119. 
(3)  Dodd  9  KyiEn,  7  T.  R.  354. 


(4)  Argent  v  Durrant,<8  T.  R.  403. 
\b)  Diersley'scage,  1  Leoo.  301.    % 
I".  R  403. 

(6)  Gilb.  Ev,  221. 

(7)  Gilb.  Ev.   216.    *T.R.  166,  fc 


&edt  the  preiusptkm  if,  that  the  erasure  was  made  after  the  exeeatkm  thereof. 
tmoU  ?  Gratg .  1  Pefer'i  Rep.  364. 

(a)  Harmer  v  Wright,  2  Starkit  Rep.  35. 

{b)  Fraud  in  obtaining  a  specialty  may  be  given  in  evidence  under  the  general 
un*  in  an  action  of  debt.    Armstrong  et  of.  v  Hall}  1  Cfo«  178. 
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defect  of  Hie  pUiatiff  '*i«ttes  (I),  *r  right  otci>mmto£$£ 
01  right  of  way(3),  or  other  e&$emenu(4)  Formerly, 
[135]  fee  could  not  have  proved  that  he  entered  to  take  a  di#* 
-  ta&sfor  a  reafc-charge(£) ;  but  this  evidence  is  now  atV 
missible  under  the  general  issue,  by  stat*  11  G.  2.  c  IS; 
i>  21../    . 

,  In  trespass  for  taking  goods*  the  defendant  may.  prove 
under  ifee  general  issue,  that  he  recovered  in' an  action 
against  the  plaiatHT,  and  that  the  goods  in  question  were 
delivered  to,  him  in  execution ;  or  that  they  were. given 
tp  him  by  a  third  person,  to  whom  they  belonged ;  foe 
*  130  this  is  proof  of  title.  Or  he  may  prove,  that  the  *good9 
wore  put  into  his  custody  as  pound-keeper,  and  that  as 
jrach  be  detained  tfaem(6) ;  for  a  pound-keeper  is  obliged 
to  take  and  keep  whatever  is  brought  to  him  ;  be  re?* 
cetve*  bo  tr  ritten  authority*  no.  warrant,  as  a  goaler  does 
on  the  delivery  of  a  prisoner  into  his  custody,  '(and  who 
*  #  must  therefore  state  the  warrant  in  his  justification,)  but 
is 'bound  to  impound  the  cattle  at  the  peril  of  the  penao 
who  brings  them* 

When  a  right  is  claimed  by  custom  in  a  particular  ma*» 
v  nor  or  parish*  proof  of  a  similar  custom  in  an  adjoining? 
parish  or  manor  is  not  admissible  evidence.  In  the 
Duke  of  Somersets  case(7),  Lord  Ch.  J*  Raymond  said, 
be  had  always  looked  upon  it  as  a  settled  principle  in  the 
'  law,  that  the  customs  of  one  manor  should  not  be  given 
in  evidence  to  explain  the  custom  of  another  manor  ; 

(!)  Co.  Lit.  883.  «.    Oilb.  Ev.  2l6>  may  be  fiveo  is  evidence  under  the 

(2)  Yd.    A  distinction  io  (his  rctpect  general  issue.     Winter  V  firockwell,  9 

iMtt  tee*  made  between  an  action  of  J3a*t,  308. 

tretpass,  and  an   action  on  the  cage.  (3)  Gilb.  Ev.  217  920l 

Thoj  ilk  an  action  for  diaturbidg  the  (4)  Hawkiau  ▼  Wailit,  2  Wilt.  CTeV" 

plaintiff  »•  right  of  comaion,  the  defend-  (Y)  Co.  Lit.  283.  o. 

ant  my  prove  tinder  the  general  foroe,  (6)  Badkin  v  Chancellor  and  otheft. 

that  be  bat  a  right  to  depasture  hi«  cat-  Ccwp.  -478. 

tie  on  the  tame  common  ;  for  the  aver*  (7)  t).  of  Somerset  v  France,  1  8tf. 

ment,  that  the  plaintiff  coold  not  enjoy  661.    Boding  r  Newell,   2  6tr.  687. 

in  to  ample  a  manner  u  of  right  he*  Faineant  t  Hatchi**,  Geerp  66.     fir' 

oaftht,  it  part  of  the  itwe,    Beonet  v  Boiler,  J,  in   Noble  v  Keanevay,  * 

8oinke,  1  SeJw.  N.  R  383.  cited  from  De«&  512.  S  P.  by  Wood,  B  in  JJ*a> 

Jtfa.    And  io  an  action  on  the  oaie  for  deca.  Fot ter  v  Sween-  12  Bant,  63.  8 .  T4 

a  aouanc*,  a  licenae  fr«»  tfce  plaiflttff  3  G«iU.465«  Bfe£to»v  fianfe  ' 
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for,  if  this  kind  of  evidence  were  to  be  allowed,  the  con* 
sequence  seems  to  be,  that  it  would  let  in  the  custom  of 
one  manor  into  another*  and  in  time  bring  the  customs  of 
all  manors  to  be  the  same.  And  in  addition  to  this  argu* 
men!  of  inconvenience,  the  objection  taken  to  the  evi» 
dence  in  that  case,  namely,  that  it  was  inapplicable  to 
the  point  in  dispute,  appears  to  be  very  strong ;  customs 
being  different  in  different  manors,  and  in. their  nature 
distinct.  Unless  therefore  some  connection  or  delation 
is  proved  to  have  existed  between  them,  as  by  shewing 
that  they  were  all  formerly  holden  under  the  same  lord*  l.1^6' 
or  that  the  one  manor  was  anciently  parcel  of  the  other 
manor (1),  such  evidence  is  not  admissible. 

But  several  cases  appear  to  have  determined  this 
point,  that,  where  all  the  manors  within  a  certain  district 
are  held  by  the  same  peculiar  tenure,  and  a  question 
arise*  in  any  one  of  tbem  upon  an  incident  to  the  tenure* 
evidence  maybe  given  of  the  usage,  which  prevails  in  any  <  • 
of  the  other  manors  within  the  district  The  first  report* 
ed  case  of  this  kind  is  Champian  v.  Atkinson (2),  where 
the  question  was,  whether  a  general  fine  was  due  to  an 
infant  preceding  lord  during  his  minority;  and  the.  de- 
fendants were  allowed  *to  give  in  evidence  upon  the  trial  *  131 
of  this  issue,  that  other  adjoining  manors  had  the  same 
custom,  not  to  pay  to  the  lord  before  he  attained  his  full 
age :  and  similar  evidence  was  there  said  to  have  been 
received,  on  a  question  of  copyhold  tenure,  between  ' 
certain  manors  in  Middlesex.  On  the  authority  of  this 
case  of  Champian  v.  Atkinson,  the  Duke  of  Somerset's 
case (3)  was  principally  decided.  On  a  trial  at  bar  in 
that  case,  where  the  issue  was,  whether  a  general  fine 
was  due  from  the  tenants  of  certain  manors  in  Cumber* 
land  to  the.  Duke  as  next  admitting  lord,  the  Court  after 
much  argument  admitted  evidence,  that  the  same  fines 

tO  MonHttv  Dftltitoo,  Cro.  Car.  484.  to  the  ».  of  Lordt  from  tho  judgment 

(?)  3  Keb.  90,  <m  Tr.  at  bar.  of  Lord  Talbot,  Ch.  Denn  and  Chap. 

(3)  0  of  Somwsrt  r  France,  1  Str.  tor  of  Ely  v  Warren,  2  Atk.  189.   S.  P. 

458.    See  alfo  Lowther  V  Raw   and  See  alio  Cowp.  807,  8.  5  T.  R.  31.  «2< 

<tttient  Fortfctc.  44,  W,  8.  P.  Ob  appeal  I  Steak.  *  S«l  S62. 

•  t 
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bad  been  paid  fit  simitar  tiases  to  the  lords  of  otfigf  fifc 
inflrs.  Lbr*  Cb.  J.  Rfeyhiond  and  Reynolds,  J.  lift! 
down  the  general  role  as  above  stated,  and  were  strong 
ly  against  admitting  the  evidence;  but  afterwards  agreed 
to  receive  it,  on  the  authority  of  the  precedent  in  Keb!e, 
and  of  oases  said  to  have  been  so  ruled  on  the  northern 
circuit.  Eortesque,  J.  the  only  other  Judge  present, 
thought  the  evidence  admissible,  and  made  a  distinction 
beffteen  the  custom  and  the  tenure  of  a  manor ;  and  as 
the  question  thereto  be  tried  merely  concerned  the  ten- 
ure of  the  plaintiff's  manors,  he  was  of  opinion  that  it 
would  be  proper  to  inquire,  what  were  the  qualities  that 
attended  other  estates  holden  by  the  same  tenure.  So, 
in  the  cape  of  Furneaux  v.  Hutchins,  on  a  question  rela- 
tive to  the  custom  of  tithing(t),  Lord  Mansfield  after 
laying  down  the  general  rule,  that  "  proof  of  the  custom 
in  one  parish  is  not  evidence  to  affect  anothej  parish,? 
adds  this  qualification,  "  unless  the  custom  id  laid ^s  a 
general  ^custom  of  the  country.0  Thus,  where  half  of  a 
river  belongs,  by  the  constant  custom  of  the  country,  to 
the  lords  of  the  manors  on  each  side  of  the'  water,  proof 
of  the  custom  in  one  manor  is  evidence  of  the  same  cus*  • 
ternary  right  in  another. (2)    It  is  evidence  of  a  custom 

pervading  one  common  district  of  manors. 

*  *  • 

*  132  *'n  *ke  cas6s  wMch  have  been  cited,  proof  of  a  gen- 
eral right  over  one  entire  distrct  was  admitted  to  e*- 
plain  and  eHect  the  rights  of  different  persons  in  differ- 
ent parts.  Upon  the  same  principle,  the  late  case  6(  Sir 
Thomas  Stanley  v.  White(S)  was  determined.  This  was 
an  action  of  trespass  for  cutting  down  the  plaintiff's  trees ; 
the  defendant  pleaded  his  soil  and  freehold  in  the  close, 
upon  which  the  trees  were  growing,  &c. ;  the  plaintiff 
replied,  that  the  trees  were  his  trees  and  freehold.  It 
appeared  on  the  trial,  that  the  trees  in  question  grew  in 
a  woody  belt,  of  considerable  extent,  entire  and  uadivi- 

(1)  Cowp.  808.  (:*)  14  Eut,  332.      Brytti  r  Wla 

(2)  1  Made  *  Scl.  66%  7004, 1  Xauot.  208;  .  t 
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ded,  which  encircled  the  plaintiff's  manor,  and  lay 
contiguous  to  a  number  of  closes  belonging  to  several 
owners,  one  of  which  closes  was  that  of  the  defendant. 
Evidence  was  admitted  of  several  acts  of  ownership,  in  • 
difTerent,parts  of  the  belt,   by  those   under  whom  th« 
plaintiff  claimed,   which  had  been  acquiesced  in  by 
the  owners  of  the  adjoining  land.      And  the  Court  of 
Sing's,  Bench  afterwards,  on  a  motion  for  a  new  trial; 
adjudged  the  evidence  to  have  been  properly  admitted, 
as  evidence  of  the  general  right  through  the  whole  ex- 
tent of  the  inclosure. 

......  *■ 

The  general  rule,  thenr  is,  that  a  custom  of  tithing. 
Sec.  in  one  pariah,  is  not  evidence  of  a  custom  in  another. 
So,  in  an  action  by  a  rector  for  tithes,  where  the  point  in 
issue  is^whether,  there  exists  a  modus  of  a  certain  sum  of 
money  for  a  particular  farm  in  a  township-  within  the 
parish,,  the  defendant  will  not,  in  general,  be  allowed. to 
inquire,   whether  other  farms  in  the  same  township  are       [138] 
not  subject  to  the  same  payment    Such  an  inquiry, 
howaver,  may  be  very  proper  on  the  other  side,  in  cross* 
examination,  for  the  purpose  of  shewing  that  such  pay- 
ments cannot  be  a  modus,  consistently  with  the  evidence 
which  has  been  previously  adduced*   . This  was  lately 
adjudged  to  be  admissible  in  the  case  of  Blundell  v  How- 
ard.^) (a)     The  question  there  was  not  put  by  the  de- 
fendant with  a  view  of  supporting  the  #modus  set  up  by     %  153 
him;  but  was  put  by  the  plaintiffs,  in  order  to  show  that 
this  and  similar  payments  by  the  occupiers  of  Bifferent 
tenements  were  merely  portions  of  a  sum  in  gross  paid 
throughout  the  township  by  way  of  composition,  and 
could  opt  be  a  moduj,  since  the  ecclesiastical  surveys, 
which  had  been  produced  on  the  part  of  the  vector,  were 
entirely  silent  as  to  any  modus  coextensive  with  the 
township. 

(I)  1  Maule  &  Sel.  292. 


(a)  Viae  Leonard  v  Franklin,  4  Frit*  Ek.  Rq?>  284.    Armitront  r  Mint,  it. 
21$. 
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Proof  of  other  £iic]|  evidence  alSne  ought  to  be  admitted,  as  in  some 
.  manner  bears  upon  the  question  at  issue.  *  An  inquiry  in- 
to tfther  transactions,  besides  those  immediately  contest* 
ed,  may  in  some  cases  be  entirely  irrevelant.  The  re- 
levancy of  evidence  must  depend  upon  the  nature  and 
circumstances  of  the  particular  case ;  for  all  evidence  is 
to  be  considered  with  reference  td  th*  subject-matter, 
td  which  it  is  applied.  For  instance,  in  an  actiorwagainst 
an  .acceptor  of  a  bill  of  exchange,  if  the  defence  is  that 
(he  acceptance  is  forged,  it  cannot  be  material  to  inquire 
whether  the  person  suspected. of  the  forgery  has  forged 
the  defendant's  name  to  another  acceptance* (I)  Or 
Where  the  question  is  between  a  landlord  and  his  tenant, 
whether  rent  "was  payable  quarterly  or  half-yearly, 
,  it  must  be  obviously  irrelevant  to  consider  what  agree- 

merit  Subsisted  between  the  landlord  and  other*tenants 
or  at  what  time  their  rents  wotald  become  due.QJ) 
On  the  other  band,  it  may  frequently  be*very  proper, 
and  in  some  cases  absolutely  necessary,  to  look  beyond! 
the  transaction,  which  is  the  immediate  subject  of  in  qui- 
[139]  »  4^  into  previous  transactions,  for  the  purfvose  of  discov- 
ering the  knowledge  of  the  parties,  their  motives  or  in- 
tentions. '         •      ..  ' 

m 

* x        .  The  case  of  Hunter  v.  Gibson  and  Johnson, (3)  affords 
an  instance  of  this  kind*    That  was  an  action  by  an  in- 
i  dbrsee  against  the  defendants  as  acceptors  of  an  idstru- 

ment  purporting  to  be  a  bill  of  exchange ;  a  question 
arose  on  the  third  count,  wSicb  stated  the  bill  to  be  pay- 
able to  bearer,  under  the  following  circumstances:  It 
appeaVed  in  evidence,  Qiat  the  name  of  the  person  men- 
tioned as  payee  was  merely  fictitious,  but  this  fact  was 
not  known  to  the  p'aintiff;  and  for  the  purpose  of  shew- 
ing, that  the  defendants,  at  the  time  of  their  acceptance, 
either  knew  the  nano£  in  the  bill  to  be  fictitious,  or  that 
♦  » 

c    (I)  Balutti  v  Serani,  Peake  N.  P.  C.  v  Hewton,  2  Campb.  381.    Moore  v 

142.   Viney  r  Barn,  1  Esp.  N.  P.  C.  Foley,    and  Spenceley  ▼  De   Willot, 

*S3.  cit*d  poat 

(2)  Carter  v  Pryke,  Peake  N.  P.  C.  C3)  *  H.  Bl.  t*7. 288.  29Q.  295. 
94.    For  elhtr  eiamplei,  we  Holcomte 
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• 
the  defendants  h^d  given  authority  t#>  the  drawer  to  dra# 
the  bill  in  question  payable  to  a  fictitious  person,  the 
plaintiff  proposed  to  prove,  that  the  defendants  had  giv- 
en a  general  authority  to  the  drawer  to  draw  bills  of  ex- 
change upon  them,  to  be  wade  payable  to  fictitious  per- 
sons, and  evidence  to  this  effect  was  produced  *,  the  coun- 
sel for  the  defendants  objected  to  this  evidence,  on  the  t 
ground,  that  it  had  no  relation  to  the  particular  bill  in 
question,  and  that,  the  facts  of  any  particular  transaction 
could  not  legally  be  inferred  from  circumstances  which 
applied  wholly  to  other  transactions.     Lord  Kenyon, 
who  tried  the  cause,  admitted  the  evidence;  upon  which,     • 
the  counsel  for  the  defendants  tendered  a  bill  of  excep- 
tions. .  The  Court  of  King's  Bench  gave  judgment  for  the 
defendant  in  error.(fl)    A  writ  of  error  was  then  brought 
in  the  House  of  Lords ;  and  the  question  on  the  admissi- 
bility of  the  evidence  was  referred  to  the  Judges.  ,  On 
this  question  there  was  a  division  among  *the  Judges;     #  134 
but  the  majority  of  them  being  of  opinion,  that  the  evi- 


» ■ ».» 


(a)  |sj  an  action  on  the  case  for  giving  a  false  character  of  one  Johnson,  as  to  * 
solvency,  Lord  Kcnyon  admitted  a  whuerg  to  prove  that  the  defendant  had  re- 
commended Johnson  to.bim,  as  a  man  entitled  to» credit,  and  in  good  circumstan- 
ces; in  coosequence  of  which  he  had  trusted  him  with  goods,  and  been  defrauded 
of  them,  Johnson  being  a  man  of  uo  property  ;  as  the  testimony  proved  as  ubsist- 
io?  fraadnlent  connection  between  the  defendant  and  Johnson.  Btal  v  Thatckcr 
3  Etp.Rtp.  194. 

In  an  action  of  trover  for  goods  which  had  been  fraudulently  obtained  by  the 
•iefendant  and  one  L.  from  the  plaintiff,  it  was  held  that  subsequent  acts  of  colla- 
tion aod  fraud  by  the  defendant  and  L.  to  obtain  goods  from  other  persona  were 
admissible  to  show  their  intent  in  the  previous  transactions  between  them  and, 
the  plaintiff.  Allison  v  AfattAieu,  3  Johns.  Rep.  235.  Where  there  were  strong 
circumstances  to  suspect  that  a  aote  bad  been  fraudulently  altered,  it  waa  hety 
tli at  corroborating  circumstances,  (as  that  othf  r  notes  drawn  and  indorsed  by  the 
urne  parties,  to  take  up  one  of  which  the  bole  in  question  had  been  given,  were 
titered,)  were  admissible  to  strengthen  the  suspicions.  Rankin  v  Blar knell,  2 
Johns.  Cos.  198.  In  an  action  against  A.  B.  &  C.  for  a  conspiracy  amon^thenV* 
selres  to  defraud  sjocb  merchants  and  traders  as  they  should  be  able  to  impose 
upon,  by  representing  A.  who  was  a  bankrupt,  as  a  man  of  large  property  and 
raff  ly  to  be  trusted :  evidence  that  the  defendanttfmade  such  representations  to 
other  persons  than  the  plaintiff,  in  consequence  of  which  such  persons,  without  the 
request  of  the  defc  ndant,  recommended  A.  to  the  plaintiff,  whereby  the  plaintiff 
w^s  induced  to  give  him  a  credit,  was  held  admissible.     In  this  ease  the  court  saw 

25 
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dence  ought  to  have  been  received  and  left  to  the  jury, 
the  judgment  below  was  affirmed.  (1 ) 

In  trespass  for  taking  goods,  the  plaintiff  can  only 
prove  the  taking  of  such  gpods,  as  are  mentioned  in  the 
declaration.     And  in  trespass  for  assault  and  battery,  or 
1  ,        quare  clausumf regit,  where  the  declaration  charges,  that 

*-  j  the  defendant  on  a  certain  day  and  on  divers  ottter  days 
between  that  day  and  the  commencement  of  the  suit  as- 
saulted, &c.  the  plaintiffmay  prove  any  number  of  tres- 
passes within  those  limits;  or  he  may  prove  a  trespass 
beyond  the  remotest  day,  waiving  all  the  rest. (2)  And 
even  after  proving  several  assaults  within  the  days  men- 
~    "  tioned  in  the  declaration,  perhaps  he  would  be  allowed 

to  give  evidence  of  assaults  committed  before  that  time, 
as  proof  of  the  defendant's  malice.  So  in  an  action  for 
criminal  conversation,  the  plaintiff  may  prove  several 
acts  of  adultery  within  the  times  specified;  and  iniiddi- 
tion  to  this,  be  may  show  indecent  familiarities  antece- 
dent to  the  first  mentioned  day,  though  he  cannot  shew 
»  ,  a  previous  criminal  connection. (2)  Such  evidence  is 
admissible  to  explain  the  nature  of  the  intimacy,  that  sub- 
sisted between  the  parties,  t 

In  an  action  for  slander,  the  plaintiff;  after  proving  the 
words  as  laid  in  the  declaration,  may  prove  also  that  the 
defendant  spoke  other  actionable  words  on  the  samesub- 

(I)  See  infra,  p.  143.  as  to  the  pro^f       (2>  Poll.  29.  P.  86. 
nf  knowledge  in  failing  counterfeit  mou-     -  (3)  D.  of  Norfolk  v  Germain?,  8  St 
ey.  Tr.  b\ 


that  direct  evidence  was  not  to  be  required  or  expected  •  nor  was  it  requisite  that 
the  circumstantial  evidence  should  have  a  direct  relation  to  the  immediate  sub- 
ject of  inquiry ;  much  less  that  the  inference  drawn  from  the  circumstances  prov- 
ed, should  be  absolutely  certain  or  necessary.  It  is  sufficient,  if  the  evidence  be 
tuch  as  to  produce  a  fair  and  reasonable  presumption  of  the  facts  in  issue,  and  if 
-  it  has  that  tendency,  it  ought  to  be  received  and  left  to  the  consideration  of  the 
Jury,  to  whom  alone  \<  belongs  to  determine  upon  the  precise  force  end  effect  of 
the  circumstances  proved.    Gardner  v  freston,  2  Dajf  204. 
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ject,  either  before  or  afterwards,(lX(a)  or  that  he  pub- 
lished other  libels  on  the  same  subject,  or  other  copies 
of  the  same  libel.(2)     This  evidence  is  admissible,  not 
in  aggravation  of  damages,  but  for  the  purpose  of  prov- 
ing the  defendant's  malice  in  publishing  or  speaking  the 
words,  which  are  the  subject'of  the  action. (6)     And  the 
distinction,  which  was  atone  time  made  between  words 
actionable  and  such  as  are  not  actionable,   (that  in,  the 
latter  case  they  might  be  given  in  evidence,  but  not  in 
the  former,) f3)  has  *been  since  properly  overruled. (4)     #  135 
In  the  last  case  on  this  subject,  Finnerty  v.  Tipper,  (5) 
which  was  an  action  for  a  libel  published  in  a  periodi- 
cal wofk,  Mansfield,  C.  J.  refused  to  admit  in  evidence 
subsequent  numbers  of  the  same  worjk,  unless  they  ex-  * 

pressly  referred  to  the  libel,  for  which  the  action  was 
brought;  for  the  subsequent  publication,  he  said,  might 
contain  the  most  scandalous  imputations,  while  the  former 
libel  may  have  been  almost  nothing;  and  the  necessary  L  j 
consequence  must  be,  that  the  jury  would  give  dama- 
ges for  J.  he  second  libel  in  an  action  for  the  first,  although 
the  defendant  would  not  have  the  same  opportunity  of 
proving  the  truth  of  its  contents,  as  if  it  were  made  the 
subject  of  a  distinct  action.  The  Chief  Justice  was  of 
opinion  that  the  same  restriction  was  proper,  and  had 
been  observed,  in  actions  for  words  spoken,  namely, 
that  the  subsequent  words  ought  to  refer  to  the  same 

(0  Charlter  v  Bajrett,  Peake  N.  P.  13C. 

Cfci.    Rustell  ▼  Macqni«ter,  !  Campb.  (3|  Mead  v  Daubtgny,  Peake  If.  P. 

4»     Tate  v  Humphrey,  2  Campb.  73.  C.  125 

s4.)  (4^  Rustell  v  MacqiNster,  1  Campb. 

(2)  EL  v  Pearce,  Peake  N.  P  C.  74.  49.     And  see  ca?es  cited  above. 

Lee  v  Huion,  Peake   N.   P.  C   I6G.  (5)  if  Campb.  72. 

PlunkeU  v  Cobbett,  b  Esp.  N.  P.  C.  , 


(a)  S.  P.  Wallii  v  Mease,  3  Binney  546. 

« 

(fr)  Uod»r  a  plea  of  not  guilty,  the  plaintiff  cannot  give  in  evidence  subsequent 
publications  by  the  defendant  to  show  qui  animn  the  defendant  published  the 
paragraphs  in  question.  wh<»re  the  intentions  of  the  publication  are  not  equivocal, 
Slvarl  v  Ijovell,  2  Slarkie  Rep.  93. 


r. 


* 
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subject* ;  and  he  drew  a  distinction  between  the  case 
then  before  him  and  that  of  Carr  v.  Hood,  which  had 
been  cited  for  the  admissibility  of  the  evidence;  the 
defence  there  was,  that  the  publication  fn  question  was 
fair  criticism  on  the  writings  of  the  plaintiff,  and  there- 
fore  any  other  papers  published  by  the  defendant,  to 
shew  that  he  was  actuated  by  malice  in  publishing  the 
libel  complained  of,  were  certainly  admissible  evidence. 
And  as  it  may  be  proved  on  the  one  side,  that  the  defen- 
dant published  other  distinct  papers  on  the  same  subject, 
or  pther  libellous  passages  in  the  paper  which  is  the  sub- 
•  ject  of  the  prosecution,  as  shewing  that  he  acted  delib- 
erately and  from  the  motives  imputed  to  him  ;  so,  on  the 
other  hand,  the  defendant  will  be  allowed  in  vindication 
of  his  motives  to  give  in  evidence  any  parts  of  the 
same  paper  that  treats  of  the  same  topic  as  the  sup- 
posed libel,  and  are  fairly  connected  with  it.(a)— 
These  passages  may  be  so  far  distant  and  so  disjoin- 
ed by  other  matter,  and  introduced  in  such  a  ques- 
tionable shape,  as  to  have  scarcely  any  material  tearing 
*   on  the  paragraph  In  question ;  or  from  their  position  and 

*  » 

context  they  may  be  considered  as  forming  parts  of  the 
same  discussion,  and  entitled  to  the  greatest  weight*  Un- 
der all  circumstances,  passages  of  the  same  paper,  ten- 

• 

•On  a  review  of  the  cases,  which  bare  been  above  cited,  it  will  be  found  thit 
So  til  of  them  except  two,  namely  Lee  r  Baton  and  Ruitell  v  Macqukter,  the 
Hibteqocot  words  or  libels,  offered  in  evidence,  expressly  referred  to  those  which 
were  the  subject  of  the  action ;  and  in  those  two  cases,  it  does  not  appear  froa 
the  reports,  whether  they  had,  or  had  not,  such  a  reference. 

(a)  In  an  action  on  a  libel  to  which  the  general  issue  is  pleaded,  and  where 
there  is  no  justi  fication,  the  defendant  may  give  In  evidence  in  mitigation  of  dam- 
#  ag •>!  bo*  only  that  these  were  rumors  sod  reports,  of  the  same  tenor  as  the  libe! 

previously  current,  but  that  the  substance  of  the  libellous  matter  had  been  pub- 
lished in  a  newspaper  $  and  he  is  not  required  to  lay  a  bssis  for  this  evidence,  by 
producing  soch  newspaper  at  the  trial.  Wyatt  v  Core,  1  Holt  N.  P.  Rep.  899. 
But  in  an  action  for  slander,  it  is  not  competent  for  the  defendant,  under  the  gene- 
ral issue,  to  oner  in  mitigation  of  damages,  evidence  that  the  sseciSc  (acts  in  which 
the  slander  consists  and  for  which  the  action  is  brought,  were  communicated  to 
ten  by  a  third  person,  lb.  433. 
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ding  to  shew  the  intention  and  mind,  of  the  defendant 
with  respect  to  a  specific  paragraph,  are  material  for  the 
consideration  of  a  jury.(l)(aj 

The  same  rule  applies  if  possible,  more  strongly  to  kjj"""*1  <»* 
criminal  prosecutions ;  in  which  aR  manner  of  evidence      j  ]  42  » 
ought  to  be  rejected,  that  is  foreign  to  the  point  in  is- 
iue.(b)    This  *rule  is  founded  in  common  justice  ;  for     *  13ft 
no  person  can  be  expected  to  answer,  unprepared  and 
at  once,  for  every  action  of  his  life.     In  treason,  there- 
fore, no  evidence  is  to  be  admitted  of  any  overt  act  * 
that  is  not  expressly  laid  in  the  indictment.  ■   This*  wasv 
the  rule  at  common  law  ;  and  it  is  again  prescribed  and 
enforced  by  the  statute(2)  of  Win.  3.  which  contains  an       " 
express  provision  to  that  effect,  in  consequence  of  some 
encroachments  that  had  been  made  in  several  state  pros- 
ecutions (3).     The  meaning  of  the  rule  is,  not  that  the 
whole  detail  of  facts  should  be  set  forth,  but  that  no 
overt  act  amounting  to  a  distinct  independent  charge, 
though  falling  under  the  same  head  of  treason,  shall  be 
given  in  evidence,  unless  it  be  expressly  laid  in  the  in* 
dictment ;  but  still,  if  it  conduce  to  the  proof  of  any  of 
the-overt  acts  which  are  laid,  it  may  be  brought  as  evi- 
dence of  such  overt  acts.(4)fcj     And  acts  of  treason, 

(0    &.  v  Lambert  and  Perry,   2        (3)  FoiterfSIJte.  -    ♦ 

Canpfc  308.  (4)  Id.  9.  2&.     Vaughao's  case,.  & 

&)  7W.ac3.i.  S.  8t.  Tr.  2.    Deacon's  ewe,  0  St.  Ti\*. 


(a)  fa  an  notion  on  the  case  per  quod,  4c.  for  debauching  the  plaintiff'!  daugh- 
ter, it  has  been  held  that  the  daughter  was  not  a  competent  witness  to  prove  a 
promise  of  marriage,  in  order  to  increase  the  damages ;  that  being  a  distinct 
cause,  for  which  she  has  herself  a  right  of  action  against  the  defendant  Tui- 
Udgt  »  Fetfe,  3  rVOtt.  IS.  Foster  v  ScoffUtH,  1  Johns.  Rep.  297.  Dote  r  Norris^ 
3  CbsM*.  MS. 


(ft)  Vide  The  United  States  v  Mitchell,  2  DM.  357. 

(fi)  On  an  indictment  for  treason,  evidence  was  admitted  of  a  seditious  speech 
.  spoken  by  the  prisoner,  although  not  set  out,  to  subs  tance,  as  an  overt  act.   Assy 

w  rYafcsa,  2  Star**  132. 


.?•   * 
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■ 

(ending  to  prove  the"  overt  acts  chargej,  though  com* 
pitted  in  a  foreign  country,  may  be  given  in  evi- 
dence. (l)fa| 

On  the  trial  of  an  indictment  for  burglary  and  larce- 
ny^), it  appeared  upon  the  evidence,  that  the  prisoners 
might  have  entered  the  house  before  it  was  dark,  and  that 
they  had  not  taken  any  part  of  the  goods  at  the  time 
when  they  were  discovered  in  the  house  ;  upon  which, 
the  counsel  for  the  prosecution  proposed  to  give  evi- 
dence of  a  larceny  in  the  house  committed  by  the  pris- 

,     t#  oners  on  a  preceding  day  ;    but  the  Court  rejected  the 
evidence,  on  the  ground  that  it  tended  to  provea/eiony 

r  of  a  totally  distinct  kind  ;  the  prisoners  were,  therefore, 
acquitted  on  this  charge,  but  afterwards  indicted  again 
for  the  other  offence  and  convicted. 

Eor.tfie  same  reason,  it  would  ifot  be  allowable  to 
[1431  shew,  on  the  trial   of  an  indictment,  that  the  prisoner 

has  a  general  disposition  to  commit  the  same  kind  of 
'    x>tfence,  as  that  charged  against  him.     Thus,  in  a  pros- 
ecution for  an  infamous  crime,  an  admission  by  the  pris- 
*  137     oner  that  he  had  ^committed  such  an  offence  at  another 
time  and  with  another  person,  and  that  he  had  a  tenden- 
cy to  such  practices,  ought  not  to  be  received  in  evi- 
dence.^)     But  on  an  indictment  for  uttering  a  bank 
note,  knowing  it  to  be  forged,  proof  that  the  prisoner 
had  passed  other  forged  notes  of  the  same  kind,  is  evi- 
dence that  he  knew  the  note  in  question  to  be  forged  (4) ; 
and  on  a  prosecution  for  uttering  counterfeit  money,  the 

(!)  Post  10.    Deacon's  ease,  0  St        (3)  R.  ▼  Cole,  Midi,  tern,  XSlQi  by 

Tr.  8.  all  tbe  judge*,  MS. 

(2)  R.  ▼  VanoVrcomb.  and  Abbott,        (4)  R.  v  Wylie,  1  New.  Rep.  92.  R. 

2  Leach  Cr.  C.  816.  ▼  Ball,  I  Campb.  324. 


(a)  Id  tbe  case  of  Rex  v  Watson,  2  Starlit  140,  Justice  Abbot  says,  '•  that  b« 
always  understood  that  tbe  ground  of  objection  in  Algernon  Sidney's  ease,  3  SI 
Trials,  S02,  to  the  introduction  of  his  private  papers,  was  not  that  the  papera 
had  never  been  published,  but  that  they  had  no  relation  to  the  treasonable 
practices  charged  in  the  indietntnt" 
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fact  of  the  prisoner  having  other  counterfeit  money  up- 
on him,  or  of  his  having  uttered  other  pieces  of  money 
of  the  same  kind,  is  evidence  of  his  having  known  that  the 
money  which  he  uttered  was  counterfeit. (1)  Such  evi- 
dence, far  from  being  foreign  to  the  point  in  issue,  is 
extremely  material ;  for  the  head  oT  the  offence  charg- 
ed upon  the  prisoner  is,  that  he  did  the  act  with  knowl- 
edge ;  and  it  would  seldom  be  possible  to  ascertain,  un- 
der what  circumstances  the  uttering  took  place,  wheth- 
er from  ignorance,  or  with  an  intention  to  commit  a 
fraud,  without  inquiring  into  the  demeanour  of  the  pris-  * 

oner  in  the  course  of  other  transactions.     The  more  de-  *     * 
tached  in  point  of  time  the  previous  utterings  are,  the 
less  relation  they  will  bear  to  that  stated  in  the  indict, 
ment :  and  the  question  then  would  be,  whether  the  ev- 
idence is  sufficient  to  warrant  the  inference  of  knowl- 
edge at  one  time,  ffom  such  particular  transactions  at  ■* 
another  time.  (2)  fa  J     That  is  a  question  entirelyfor  the 
jury.      But  whatever  weight  the  evidence  may  have, 
(which  is  quite  another  consideration,)  it  is  clearly  ad- 
missible ;  not  as  evidence  of  another  offence,  but  sim- 
ply of  another  transaction,  in  which  the  prisoner  was 
engaged. (3)     The  same  kind  of  proof  is  constantly  ad- 
mitted in  trials  for  murder ;    in  which,  former  grudges    [1441 
and  antecedent  menaces  are  evidence  of  the  prisoner's  '  • 

malice  against  the  deceased. f£ ) 

,(1)  1  New.  Rep.  9$.  ▼  Cbbbett,  cited  supra,  p.  140. 

JjL)  id  94.  See  supra,  as  topresump  (3)  See  also  Rick  man's  case,  2  East 

thrfe  evidence;   tad  Hunter  v  Gibson  P.O.  1035.     R.  v  Roberts  and  others, 

and  Johnson,  supra,  p.  139-  4"  Huokett  1  Canpb.  339. 


(a)  In  treason  and  felony,  evidence  may  be  given  of  the  finding  of  articles  se- 
creted, although  they  were  found  some- time  subsequent  to  the  prisoner's  apprehen- 
sion, faners  found  at  the  lodgings  of  a  conspirator,  at  a  period  subsequent  to  the 
apprehension  of  the  prisoner,  may  be  read  in  evidence,  although  do  absolute  proof 
be  given  of  their  previous  existence.  Where  strong  presumption  exists  that  the 
lodgings  have  not  been  entered  by  any  one  in  the  interval  between  the  appre- 
hension and  the  finding,  and  where  the  papers  are  intimately  connected  with  the 
objects  of  the  conspiracy,  as  detailed  in  evidence.    Rtx  v  Watton,  2Starkie  132. 

(b)  Vide  State  v  Green,  Kirby  37. 


« 
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*The  plea  of  not  guilty  puts  in  issue  »1L  the  material 
parts  of  the  indictment ;  and  under  this  plea  the  prisoner 
toay  give  in  evidence  any  matter  of  justification,  excuse, 
or  extenuation.  And  if  some  other  acts  of  the  prisoner, 
besides  those  which  are  the  subject  of  the  indictment, 
are  proved  against  htm  for  the  purpose  of  shewing  his  de- 
sign in  the  affair  in  question,  he  will  be  allowed  to  ex- 
plain those  parts  of  his  conduct,  and  with  this  view  may 
give  in  evidence  other  contemporaneous  particulars  of  his 
conduct,  which  shew  that  he  had  a  different  design  from 
that  imputed  to  him.  This  limitation  (namely,  that  the 
,  •  particulars  offered  in  evidence  by  the  prisoner  ought  to 
be  contemporaneous  with  those  proved  on  the  other 
side,  or  at  least  confined  within  the  same  limits,  to  which 
the  evidence  on  the  part  of*  the  prosecution  is  subject,) 
appears  to  be  ritot  unreasonable;  for  otherwise  the 
prisoner  would  be  at  liberty  to  take  the  wjiole  range  of 
his  life,  in  the  course  of  which,  his'character  and  his  de- 
signs may  have  undergone  a  complete  change.  This  ob- 
servation, however,  is  made  with  great  deference  -,  as  the 
rule  certainly  appears  to  have  been  carried  much  fur- 
ther in  one  of  the  modern  state  trials,  in  the  case  of 
Home  Tooke.  (1)  In  that  case,  several  publication's 
were  given  in  evidence,  on  the  part  of  the  crown,  con- 
taining republican  opinions,  which  had  been  distributed 
by  the  prisoner  during  the  period  assigned  in  the  indict- 
ment for  the  existence  of  the  conspiracy ;  and  this  evi- 
>  dence  was  much  relied  on,  as  shewing  that  the  notion  of 

a  reform,  which  was  expected  to  be  set  up  by  the  pris- 
oner in  his  defence,  was  a  mere  pretext  to  cover  his 
treasonable  designs ;  to  repel  this  conclusion,  the  coun-' 
sel  for  the  prisoner  offered  in  evidence  a  book,  which 
had  been  written  by  the  prisoner  twelve  years  before, 
on  the  subject  of  parliamentary  reform  ;  the  evidence 
was  objected  to,  as  having  no  relation  with  the  particu- 
lar transaction  in  question,  and  because  the  prisoner'* 

(1)  l  East  P.  C.  61.   Sea  the  obser-    Perry,  2  Campb.  400.  and  Ld.  6.  fiat- 
yat»on  on  this  point,  in  R  v  Lambert  &    don's  case.  21  Howell's  St.  Tr.  M2. 


•« 


• 
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[145] 
opinion,  whatever  they  were  formerly,  might  have  af- 
terwards changed.  -  But  Lord  Ch.  J.  Eyre  said,  that  the 
^question  was  not  whether  this  book  had  a  reference  to 
the  conspiracy  charged,  but  whether  it  had  not  reference  \ 
to  the  proof  given  in  support  of  the  charge,  and  he 
thought  it  evidence  to  rebut  the  supposition,  that  the  re* 
form  of  parliament  was  a  pretence  made  by  the  prison- 
er.    The  book  was  accordingly  received  in  evidence. 

* 

*    .  ; 

Ab  evidence  is  to  be  confined  to  the  points  in  issue,  the  .  Evid«w»  c ? 

character. 

character  of  either  party  cannot  be  inquired  into,  in  a 
civil  suit,  unless  it  is  put  in  issue  by  the  nature  of  the 
proceeding  itself.(l)     Thus,  in  an  action  of  ejectment  by 
an  heir  at  law,  to  set  aside  a  will  for  fraud  and  imposition 
committed  by  the  defendant,  witnesses  cannot  be  exam- 
ined to  the  defendant's  good  character.  (2)'    So,  on  the 
trial  of  an  information  against  the  defendant  for  keeping 
false  weights,  whercit  was  proposed  to  call  witnesses  on*? 
behalf  6f  his  character,  Eyre,  C.  B.  ruled,  that  such  evi- 
dence  was  not  admissible  in  a  civii  suit. (3)     u  The  of- 
fence imputed  ianot,"  he  said,  "  in  the  shape  of  a  crime. 
To  admit  such  evidence  would  be  contrary  to  the  true 
line  of  distinction,  which  is  this,  that  in  a  direct  prosecu- 
tion for  a  crime  it  is  admissible,  but  where  the  prosecu- 
tion is  pot  directly  for  the  crime  but  for.  the  penalty,  it 
is  not.     If  evidence  to  character  were  admissible  in  such 
a  case  as  this,  it  would  be  necessary  to  try  character  in 
every  charge  of  fraud  upon  the  excise  and  custom-house  ' 

laws.'Y^)    In  &n  action  for  slander,  as  the  plaintiff's 

*      (1)  Bull.  N.  P.  393.  -        (3)  A  ttoru«T  General  ▼  Bowman,  2 

{2)  Good  right  dem.   Parr  v  Hicki,    Bos.  If  Pull.  432.  a. 
Ball.  ff.  P.  296. 


(a)  It  has  been  held,  that  id  actions  of  tort,  and  especially  such  as  charge  a 
defeadaot  with,  gross  depravity  upon  circumstance*  merely,  evidence  or  uniform 
integrity  and  good  character  is  admissible  to  re^iel  tbe  charge.  Jiuan  v  Perry, 
■'<  Cains'  Rep.  20. 
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.» 

character  is  in  some  degree  put  in  issue,  evidence  of  an- 
tecedent good  conduct  is  admissible.  (1)  (a) 

In  an  action  for  criminal  conversation  with  the  plain- 
tiff's wife,  evidence  may  be  given  of  the  wife's  general 
bad  character  for  want  of  chastity,  or  of  particular  acts 
of  adultery  committed  by  her  before  she  became  ac- 
quainted with  the  defendant.(2)  (b)  This  evidence  is 
properly  allowed  in  mitigation  of  damages,  which  ought 

[14ftj       to  be  proportionate  to  the  amount  of  the  loss  sustained. 
So  it  may  be  proved,  in  mitigation  of  damages,  that  the 

*  140     plaintiff  himself  has  carried  on  a  criminal  ^conversation 
with  other  women(3) ;  or  that  the  plaintiff's  wife  made 
the  first  advances  to  the  defendant.(4)   Witnesses  are  not 
*  to  be  examined  as  to  the  general  good  character  of  the 

plaintiff's  wife  unless  it  has  been  attacked  on  the  other 
side.(5) 

In  an  action  for  a  libel,  although  the  defendant  cannot 
under  the  general  issue  prove  the  crime,  which  is  im- 

(1)  King  v  Wariogt  5  Esp.  J\\  P.  C.  (5)  la  Bamfield  v  Massey,  1  Caarab. 
13.  460.  an  action  for  the  seduction  of  the 

(2)  Coote  v  Berty,  12  Mod.  232.  plaintiff's  daughter,  it  was  prored  that 
Bull.  N.  P.  27.296.  Roberts  v  Mult-  she  bad  been  connected  with  another 
•ton,  MS.  case,  in  Selw.  N.  P.  .25.  As  man,  before  Iter  acquaintance  with  the 
to  proof  of  general  bad  character,  see  defendant,  and  in  answer  to;  this  the 
Foulkes  v  Selway,  3  Esp.  N.  P.  C.  '-36.  counsel  for  the  plaintiff  proposed  to  ex- 

(3)  Bull.  N.  P.  27.  Duberley  ▼  amine  witnesses  as  to  her  general  char- 
Gunning,  4  T.  R.  658.  Bromley  v  acter  for  chastity;  but  Ld*  EUenboroagh 
Wallace,  4  Esp.  N.  P.  C.  237.  Lord  ruled,  that  they  could  not  go  into  such 
Kenyan,  in  two  cas  es,  ( Wyndham  v  Ld.  an  examination,  as  no  evidence  of  gene* 
Wycorab,  4  Esp.  N.  P.  C.  16.  and  ano-  ral  bad  character  had  been  offered,  and 
ther  case  there  cited,)  held  such  proof  that  they  were  restricted  to  disproving 
to  be  a  bar  to  the  plaintiff's  action,  the  specific  breach  of  chastity  alleged 
But  now  this  is  net  so  considered.  on  the  part  of  the  defendant    See  also 

(4)  Elsam  v  Fawcett,  2  Esp.  N.  P.  C.  Dodd  v  Norris,  3 Campb.  510.  These 
562.  Gardiner  v  Jadis,  MS.  case  in  eases  carried  the  rule  much  further 
Selw.  N.  P.  25.  than  is  advanced  in  the  text. 


(a)  Under  a  plea  of  not  guilty  to  a  declaration  for  a  libel,  the  plaintiff  cannot 
go  into  evidence  to  show  that  the  allegations  in  the  libel  are  false. .  SUutrt  v  Ls* 
veil,  2  StarkU  Rep.  93. 

(b)  In  an  action  for  a  breach  of  a  promise  of  marriage,  the  defendant  may  give 
s  in  evidence  in  mitigation  of  damages,  the  gene  ral  conduct  of  the  plaintiff  at  to  , 

chastity,  whether  before  or  after  he  made  the  promise  to  her,  or  to  the  period  of 
the  proposed  marriage.    Johnson  v  CatUkinj,  I  SaAnj.  C«.  16. 


i 
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puted  to  the  plaintiff^),  (a)  yet  he  may  in  many  cases  be 
allowed  to  give  evidence  of  the  plaintiff's  general  char-  . 
acter  in  mitigation  of  damages.  Thus,  where  the  libel 
imputed  a  crime  to  the  plaintiff,  in  consequence  of  which 
he  complained  of  having  lost  the  society  of  his  acquaint- 
ance, the  defendant  on  the  general  issue  has  been  allow- 
ed to  shew,  that,  before  and  at  the  time  of  the  publics-  * 
tion  of  the  supposed  libel,  the  plaintiff  was  generally 
suspected  of  the  crime  imputed  to  him,  and  that  on  ac- 
count of  this  suspicion,  his  acquaintance  had  ceased  to 
associate  with  him. (2)  (b)  This  evidence,  upon  general 
principles,  is  clearly  admissible  in  mitigation,  since  a 
person  of  disparaged  fame  is  not  entitled  to  the  same 
measure  of  damages  as  another  whose  character  is  un-  114ri 
blemished ;  and  besides,  in  this  particular  case,  the  evi- 
dence disproved  the  averment,  that  the  plaintiff  had  al- . 
ways  preserved  a  good  character  in  society,  from  which 
he  had  been  driven  by  the  insinuations  in  the  libel. (3) 
Such  evidence  however  is  not  admissible,  where  the  de- 
fendant  by  his  plea  puts  in  issue  the  truth  of  the  charge 
imputed.(4)  (c)    In  an  action  for  a  Ubel,  it  may  be  prov- 

(t)  Underwood  rParkes,  2  Str.  1200.  (4)  Snowdon  v   Smith,    ruled    by 

The  C.  J.  there  safd,  it  had  been  so  Chambre  J.  1  Maul.  at  Sel.  880.  «r.  Bat 

ruled  by  a  large  majority  of  judges,  in   Kirkman  v  Oxley,  an  action   for 

And  see  2  Bos.  &  PuL.  225.  n.  dr.  words  charging  the  plaintiff  with  a  lar- 

(2)  liord  Leicester  v  Walter,  2  ceny,  Heath  J.  allowed  the  defeodant, 
Campb.  251.  and  three  other  cases  who  had  justified;  to  give  evidence  of 
there  cited  by  counsel  S.  P.  and  —  v  the  plaintiff's  general  bad  character  in 
Moor,  1  MaaL  &  Sel.  284.  mitigation  -of  damages.    Lincoln  Sum. 

(3)  Maul,  and  Sel.  289.    2  Campk    Am.  1815. 
254. 


(a)  In  an  action  of  slander,  the  defendant  cannot  give  in  evidence  the  truth  of 
the  words  spoken  in  mitigation  of  damages,  Skepard  v  Merrill,  13  Johns.  Rep. 
475.    Vm  AnkfafWytfaU,  M  **"«.  Rep.  234. 

(I)  Sed  vide  6  Mass.  Hep.  518.  and  see  Foot  v  Tracy,  1  Johns.  Rep.  46.  la 
the  last  ease  the  question  was  whether  the  defendant  in  an  action  for  a  libel* 
should  be  allowed  to  give  evidence  under  the  general  issue,  of  the  general  bad 
character  of  the  plaintiff  in  mitigation  of  damages*  The  court  was  equally  di- 
vided, Kent,  Cb.  J.  and  Thompson,  J.  being  for,  tad  Livingston  and  Tompkins, 
Js.  against  admitting  the  evidence. 

(e)  Vide  Wolcott  v  Hall,  6  Matt.  Rep.  514.  3  Mass.  Rep  553,  # 
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ed  also*  in  mitigation  of  damages,  that  the  plaintiff  has 
been  in  the  habit  of  libelling  the  defendant.(l)  And,  in 
an  action  for  a  malicious  prosecution,  the  defendant  af- 
ter proving  circumstances  of  suspicion  against  the  plain- 
tiff, may  give  evidence  of  his  general  bad  character,  in 
order  to  shew  that  he  had  probable  cause  for  instituting 
/       the  prosecution.  (2)  (a) 

In  trials  for  felony,  the  prisoner  is  always  permitted  to 
call  witnesses  to  his  general  character ;  arid  when  the 
evidence  against  him  is  doubtful,  such  testimony  may  be 
sufficient  to  warrant  an  acquittal. (bj  The  same  rule 
seems  to  apply  with  equal  force  to  trials  for  misdemean- 
ors, where  the  direct  object  of  the  prosecution  is  to 
punish  the  offence.  So,  on  the  trial  of  an  indictment 
for  a  rape,  evidence  is  admissible  on  the  part  of  tfie  pris- 
oner^  that  the  woman  bore  a  notoriously,  bad  character 
for  want  of  chastity  and  common  decency,  or  that  she 
had  previously  been  criminally  connected  with  the  pris- 
oner. In  such  a  prosecution,  however,  it  cannot  be 
shewn,  that  she  had  a  criminal  connection  with  other 
persons.  (3) 

♦  141  *As  the  jury  are  bound  to  try  only  the  matter  in  is- 

sue between  the  parties,  no  evidence  need  be  given  to 


,  ' 


(1)  Finnerty  v  Tipper,  2  Campb.  77-         (3)  Hodgson's  ca«e,  by  ft  majority  of 

(2)  Rodriguez  v  Tadmire,  2  E*p.  W.     the  j  J 

P.  C.  7  JO.  MS. 


(a)  In  an  action  of  slander,  tbe  plaintiff  may  give  in  evidence  to  aggravate 
tbe  damages,  hit  own  rank  and  condition  of  life,  and  also  the  defendant  may 
avail  himself  of  such  evidence,  when  it  will  have  a  legal  tendency  to  mitigate  tbe 
damages  Tsearned  v  Buffinton,  3  Mass.  Rep.  551.  But  in  an  action  for  mali- 
ciously procuring  the  plainlhTto  be  arretted  on  tbe  charge  of  larceny,  the  defend- 
ant cannot  give  evidence  to  show  that  plaintiff's  character  was  suspicious,  aod 
that  hit  house  had  been  searched  on  former  occasions.  Neman  v  Carr,  2  Storkit 
Rep.  69. 

(t)  Vide  Commonwealth  v  Hardy,  2  Mass.  Rep.  3l7i  But  unless  the  evidence, 
is  dobieu*,  or  the  testimony  presumptive,  general  character  it  entitled  to  little 
weight.    Tfu  State  v  Hells.  1  Coxe  4:4. 


%•■» 
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iVe  any.  poiats  which  are  admitted  on  record,  and  nope 
m  be  received  to  dispute  an  admission  on  the  record. (1) 
/hus  in  an  action  for  cutting  down  trees,  if  the  plain* 
tiff  replies  to  the  defendant's  ploa  of  soil  and  freehold,  1 140-1 
that  the  trees  were  his  trees  and  freehold,  &c,  he  there- 
by admits  the  plea  of  the  defendant,  and  cannot  dispute 
that  he  had  the  freehold  of  the  soil.  So  if  a  tenant  jus- 
tifies for  common,  and  the  issue  on  the  right  of  tomoion 
is  found  for  the  demandant,  the  jury  cannot  find,  that  the 
tenant  did  not  put  in  his  cattle:  for  that  is  admitted. (2) 
So  in  an  action  of  debt  on  award,  where  the  defendant 
pleads  no  such  arvardf  the  jury  cannot  find  matters  which 
make  award  void,  if  they  are  not  contained  in  the  award 
itself. (3)  If  the  defendant,  in  an  action  of  covenant  for 
not  keeping  premises  in  repair,  plead  performance,  he 
admits,  by  refraining  from  the  plea  of  non  est  factum,  so 
much  of  the  deed  as  is  expanded  on  the  record  ;  but  he 
admits  no  more;  and  if  the  plaintiff  would  avail  himself 
of  any  other  part  of  the  deed,  he  must  prove,  it  in  the 
common  way  by  the  attesting  witness (4)(a) 

The  same  rule  will  apply  to  judgments  by  default,  to 
the  payment  of  money  into  court,  and  to  particulars  of 
demand  under  a  Judge's  order.  The  effect  of  these  is 
here  shortly  considered. 

First,  as  to  judgments  by  default.— A  judgment  by    judgment^ 

default. 

(1)  fall.  N.  P.  (298.)  '   2  E»p.  N.  P.  C.  669.     Cnv  Brain,  3 

<2)  Com.  Dip.  tit.  Pleader,  (S.  17.)     Taunt.  95.     Watnon  v  Iflng,  4  Campb. 

(3)  2  Roll.  .\br.  t;92.  1.  25.  272.    Harrington  v  M 'Morris,  b  Tannt. 

(4)  William*  v  Sills,  2  Campb.  519.     228.     Pickering  v  Rodd,  1  Starkie,  58.  • 
For  other  example?,  see  Hill  v  Wright,    Corsbie  v  Oliver,  1  Starkie,  77. 


(a)  la  the  cafe  of  Jackson  v  Sttteon  et  ux,  15  Man.  Rep.  48,  it  was  held  that 
ronfetsioiM  contained  in  one  plea,  filed  under  leave  to  plead  doable,  may  be  used 
before  the  jory  in  the  trial  upon  any  other  plea.— Thus,  in  an  action  of  slander 
where  the  defendant  pleads  the  general  issue,  and  the  truth  af  the  words  in  justi- 
fication, held  tfciat  it  wai  unnecei  sary  for  the  plaintiff  to  produce  any  evidence  of 
the  f  peaking  of  the  words  upon  the  trial  of  the  general  ii«ue  Held  further,  that 
■ueh  plea  of  justification,  if  the  plaintiff  fails  to  establish  it,  is  the  best  possible 
evidence  that  the  words  were  uttered  deliberately. 
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default  is  an  admission  of  the  cause  of  action.^    Thus 
in  an  action  on  a  bill  of  exchange  against  the  defendant 
as  acceptor,  it  admits  that  he  accepted  it,  and  that  the 
hill  is  as  stated  in  the  declaration ;  and  he  cannot  after* 
wards  shew  on  the  execution  of  a  writ  of  enquiry,  that 
he  had  not  accepted  it(l) ;  the  bill  must,  indeed,  be  pro- 
duced, for  the  purpose  of  seeing  whether  there  is  any  in- 
dorsement of  money  having  been  paid  upon  it.(2)    So 
in  an  action  for  goods  sold  and  delivered,  or  for  money 
had  and  received,  the  defendant,  by  suffering  judgment 
to  go  by  default,  admits  that  something  is  due  ;    and  he 
cannot  afterwards  dispute  the  contract  of  sale,  or  shew 
*  142     fraud  on  the  part  of  the  plaintiff  *in  making  the  con- 
1.149]      tract(3);  but  the  plaintiff  will  only  have  to  prove  the 
amount  due  to  him.     So  on  the  execution  of  a  writ  of 
enquiry  after  judgment  on  demurrer,  the  defendant  can- 
not controvert  any  thing  but  the  amount  of  the  sum  in 
demand  ;  as,  in  an  action  for  goods  sold  and'  delivered, 
t?  which  the  defendant  pleaded  coverture,  and  the  plain- 
tiff replied,  that  the  defendant's  husband  had  resided 
abroad,  and  that  the  defendant  during  all  the  time,  &c. 
had  carried  on  trade  as  a  feme  sole,  the  Court  were  of 
opinion,  that,  after  judgment  on  demurrer  to  this  repli- 
cation, evidence  of  the  wife  having  acted  as  agent  to 
the  husband  ought  not  to  have  been  admitted  on  the  ex- 
ecution of  the  writ  of  enquiry ;  that  the  only  question 
to  be  decided  by  the  jury  was  on  the  amount  of  the  debt, 
and  that  th*  question,  whether  the  debt  had  been  con- 
tracted b£  the  defendant  as  agent  for  her  husband,  or  in 

(1)  Green  ▼  Heme,  3  T.  R.  301.    Barnes  Rep.  Ellis  r  Wall,  ib. 

Bevia  v  Lindfell,  2  Str.  1 149.  (3)  East  Ind.  Comp.  ▼  Glover.  1  Str* 

(2)  3  T.  R.  302.  Biilen  v  Bowles,    61*. 


(a)  If  an  executor  or  administrator  allows  a  judgment  by  default,  he  is  estopped 
from  denying  assets  to  the  extent  of  that  judgment,  as  for  at  regards  the  plaintiff 
therein.    Ruggla  ttalv  Sherman,  14  Johns.  44S. 
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♦ 

her  separate  capacity,  ought  to  have  been  considered  as 
determined  by  the  record.(l)(a) 

Secondly,  as  to  payment  of  money  into  court. — Such  Payment  «r 
payment  is  in  general  an  acknowledgment  -of  the  right  court. 
of  action  to  the  amount  of  the  particular  sum.(2)(7>J — 
And  as  it  is  an  acknowledgment  on  record,  the  party  can* 
not  recover  it  back,  although  he  has  paid  it  wrongfully 
or  by  mistake.  (3)  It  is  an  admission  by  the  defendant 
that  the  plaintiff  has  a  legal  demand  to  a  certain  extent ; 
but  it  is  not  an  acknowledgment  beyond  that  amount, 
and  will  not  preclude  the  defendant  from  taking  any  ob- 
jection to  the  action  with  respect  to  any  other  part  of 
the  demand,  to  which  the  payment  of  the  money  does  • 

not  apply ;  although,  if  no  money  had  been  brought  into* 
court,  the  objection  might  have  been  a  bar  to  the  whole 
demand, (4)  Where  there  is  a  count  on  aspecial  contract, 
together  with  money  counts,  payment  of  money  general- 
ly upon  the  whole  declaration  is  *an  admission  of  the     *  143 
contract  on  every  count,  to  which  the  contract  is  in  its 

(1)  De  Gaillon  ▼  L'Aigle,  1  Bos.  &  the  plaintiff  may  be  nonsuited,  although 
Poll.  368.  After  judgment  by  default  the  defendant  has  paid  money  into 
of  one  of  the  defendants,  the  plaintiff  court.  Cotterelv  Apsey,6Taunt.324. 
cannot  be  nonsuited  aa  to  the  other  de-  (3)  Vaughaov  Barnes,  2  Bos.  Sf  Pull, 
fendaot;  but  if  the  plaintiff  fail  to  make  392.  Malcolm  v  Fu  Hart  on,  2  T.  R. 
cut  his  case,  the  other  defendant  mast  645. 

have  a  rerdict.    Hannay  ▼  Smith  and  (4)  Cox  v  Parry,  1  T.  R.  464.  Mel- 

another,  3  T.  R.  662.  lish  v  Allnutt,    2  Maule  &  Sel.  106. 

(2)  5  Burr.  2640.    1  T,  R:  465.2  Blackburn  v  Scholes,  2  Campb.  341. 
East,   134.    By  the  modern  practice, 


'  (a)  In  an  action  oo  a  joint  contract  against  tiro,  where  one  has  suffered  a  de-- 
fault,  and  tho  other  has  obtained  a  verdict,  judgment  most  be  arrested  as  to  the 
defendant  suffering  the  default  1  Str.  610  n.  1.  I  Sell.  Pr.  358.  Champlin  r 
TOJes/,  3  Day  307.  in  which  last  case,  judgment  was  directed  to  be  entered  for 
bath  defendants.  AtiUr  in  actions  for  torts,  unless  the  bar  or  justification  of  one 
of  the  defendants  destroy  the  plaintiff's  cause  of  action  against  all.  Biggs  v 
Saiger  tend  GrtenJUU,  2  Lord  Raym.  1372.  9.  C.  1  Str.  610.  Vide  Anderson  w 
Btnsham,  3  Day  272. 

(A)  In  an  action  on  a  policy  of  insurance,  it  was  held  that  paying  money  into 
court  was  an  admission  of  the  cause  of  action  as  alleged  in  the  declaration.  John- 
ton  i  Columbian  Insurance  Company,  7  Johns.  Rep.  315.  But  paying  money  ioto 
court  to  tbe  amount  of  a  partial  loss,  upon  a  valued  policy  of  insurance,  is  not  an 
admission  of  a  total  lost*    Rucker  y  Palsgrave,  1  Taunt,  419. 
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nature  applicable.(l)'  And  after  such  ao  admission  the 
defendant  will  be  precluded  from  disputing  the  existence 
of  the  contract  as  stated.  Thus  in  an  action  on  a  bill  of 
exchange,  the  defendant,  by  paying  money  into  court 
generally,  dispenses  with  the  regular  proof  of  the  party's 
hand  writing(2),  and  cannot  object  to  the  sufficiency  of 
the  stamp  on  which,  the  bill  is  drawn. (3)  So,  in  an  action 
of  covenant,  he  admits  the  execution  of  the  deed. (4) — 
So,  where  the  plaintiff  brought  an  action  for  work  and 
labour  as  a  surgeon,  the  defendant,  by  paying  money  in- 
to court,  admitted  his  right  to  recover  in  that  character, 
and  wag  not  allowed  to  dispute  it  at  the  trial.(5)  And 
payment  of  money  into  court  has  been  held  to  be  a  con- 
clusive admission  of  the  plaintiff's  right  to  sue  in  that 
fCourt.(6)  So,  where  the  defendant  paid  money  into 
court  generally,  upon  a  declaration  containing  a  -count 

^  on  a  policy  of  insurance  together  with  money  counts, 

he  was  not  afterwards  permitted  to  shew,  that  the  policy 
was  originally  different,  and  had  been  altered  by  the 
broker  without  his  knowledge.(7)  But  if  the  plaintiff 
previous  to  the  trial  has  induced  the  defendant  to  be- 
lieve, that  the  only  point  to  be  tried  would  be  a  ques- 
tion of  fraud,  and  has  suffered  him  to  prepare  his  evi- 
dence for  that  purpose,  the  Court  will  not  allow  the 
plaintiff  to  object  to  the  receipt  of  that  evidence  at  the 
trial,  on  the  ground  of  the  contract  having  been  admit- 
,  ted  by  the  payment  of  money  into  court.  This  was  de- 
termined by  the  Court  of  Common  Pleas  in  .the  case  of 
Muiier  v.  Hartsborne.(8j  Lord  Alvenley  C.  J,  on  the 
trial  of  that  casp,  allowed  the  defendant  to  prove  fraud 
on  the  part  of  the  plaintiff,  in  order  to  avoid  the  instru- 
ment.^)    Bufrthe  Court  afterwards  declined  giving  any 

*  144      opinion  on  that  point,  ^because  under  the  circumstances 

(1)  Bennett  v  Francis,  2  Bos.  &  Pull.  (5!)  Lipscombe  v  Holmes,  2  Caoopb. 
ttO.  441. 

(2)  Gulteridge  v  Smith,    2  H.   Bl.  (C)  Miller  v  Williams,  5  Esp.  N.  P. 
374.     Middleton  v  Brewer,  Peake,  N.  C.T9. 
P.  C.  15.  (7)    Andrews  v  Palsgrave,  9  Eait, 

(3)  Israel  v  Benjamin,  3  Cainpb.  40.  3ia. 

(4)  Randal  v  l^nch,  2  Campb.  3^7.  (8)  4  Bos.  &  Pull.  A66. 
Watkiot  v  Towers,  2  T.  R. 275  CfJ;  lb.  and  sec  2 Bos.  4  Pull*  m. 
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of"  the?  case  the  plaintiff  was  not  at  liberty  to  avail  him- 
self of  that  objection. 

Payment  of  money  into  court  is  an  admission  only  of 
a  legal  demand.  If  the  contract  declared  upon  be  ille- 
gal, the  defendant  cannot  give  it  validity  by  bis  admis- 
sion ;  no  admission  of  the  parties  will  oblige  the  court 
to  give  effect  to  an  illegal  transaction^  1)  And  al- 
though paying  money  into  court  admits  the  contract, 
that  is,  the  entire  consideration  for  the  act  and  the  entire 
act  which  is  to  be  done  for  such  consideration,  yet  it  will 
not  be  air  admission  of  other  parts  of  the  contract,  which 
are  distinct  and  collateral,  respecting  the  liquidation  of 
damages  after  breach  of  the  contract.  In  the  case  of 
Clarke  v.  Gray, (2)  the  Court  of  King's  Bench  after 
much  consideration  determined,  that  in  an  action  of  as* 
sumpsit  against  a  carrier  for  the  loss  of  goods,  the  plain- 
tiff  might  maintain  bis  action,  although  it  was  proved  on 
the  part  of  the  defendant,  that  he  was  not  to  be  account- 
able for  more. than  5/.  for  goods,  unless  entered  as  such 
and  paid  for  accordingly,  and  the  goods  in  question 
Chough  above  the  value  of  51.  had  not  been  paid  for. 
The  Court  were  of  opinon,  that  the  plaihtiff  was  entitled 
to  retain  a  verdict,  which  he  had  recovered  for  5/.  the 
limited  amount  of  the  damages  recoverable  under  this 
contract ;  that  this  restriction  was  a  part  of  the  contract, 
collateral  to  the  entire  consideration  and  to  the  act  to 
be  done  for  that  consideration,  and  as  it  related  merely 
to  the  liquidation  of  damages  after  a  breach  of  the  con- 
tract, that  it  might  be  properly  given  in  evidence  to  the 
jury  in  reduction  of  damages.  It  follows  from  this  case, 
that  if  the  defendant  had  paid  money  into  court,  he  would 
have  been  allowed  to  give  in  evidence  the  restrictive 
provision,  and  that  such  evidence  would  not  have  been  * 
inconsistent  with  the  admission  of  the  contract  stated  in 
the  declaration  ;  though  the  contrary  was  decided  in 

(l)  RfbtMM  ▼  Ctkfctt,  l  Boi.  if  PuU.       (2*  6  East*  584, 
2S4.    2  But,  134. 
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tip  earlier  case  *of  ¥ate  v.  Willan,(l>  oa  the  ground, 
[152]  that  the  notice  containing  the  restriction  was  a  limita- 
tion of  the  contract)  and  that  if  no  money  had  been 
brought  into  court  the  plaintiff  must  have  been  nonsuit- 
ed«  But  the  Court  of  King's  Bench,  adverting  to  this 
case  in  the  before-cited  case  of  Clarke  v.  Gray,  said,  "  It 
appears  to  us,  that  the.  case  of  Xate  v.  Willan.  cannot 
be  supported  to  its  full  extent ;  for  although  the  pay- 
ment of  money  in  that  case  did  admit  the  contract  as 
stated  in  the  declaration,  it  did  not  admit  a  contract  in- 
compatible with  the  restrictive  provision  as  to  the 
amount  of  damages  to  be  recovered  in  case  of  joss,"  If 
,  indeed  the  provision  is  of  such  a  nature  as  will  discharge 

the  defendant  from  all  liability  under  the  contract,  un- 
less the  plaintiff  has  complied  with  the  condition,  (as 
was  the  case  inXlay  v*  Will  an, (2)  where  the  goods  were 
not  to  be  accounted  for  to  any  amount,  unless  properly 
entered  and  paid  for,)  that  will  not  merely  operate  in 
reduction  of  the  damages,  but  in  bar  of  the  action ;  and 
therefore  in  such  a  case,  if  the  defendant  pays  money  into 
court  on  a  declaration  against  a  carrier  in  the  common 
form,  he  cannot  afterwards  give  in  evidence  such  a  pro- 
vision, which  entirely  negatives  the  contract  as  stated  in 
the  declaration.^ 

Payment  of  mpney  into  court  ought  to  be  proved  by 
the  production  of  the  rule  of  court,  or  by  the  office-copy 

(1)  3  East,  128.    (2)  1  H.  Bl.  398.    6  East,  570. 


(a)  After  paying  money  into  court,  the  defendant  may  avail  himself  of  hii  'in- 
fancy.   ENtcKcock  w  Tyson,  2  Esp.  Cos  481.  n.    ' 

Where,  in  an  action  on  a  policy  of  insurance,  the  defendant  paid  the  pmnim 
into  court,  it  was  held  that  the  plaintiff,  by  taking  it  out,  was  not  precluded  from 
proceeding  for  a  total  lots,  as  he  had  informed  the  defendant's  attorney  at  the 
time,  of  Ilia  intention  to  go  for  a  total  lot s.      Sleght  v  fihintlandcr  end  etAm, 
Jthu.  Rtp.  193, 
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of  the  rale.    It  will  not  be  sufficient  to  call  the  attorney, 
who  has  taken  the  money  out  of  court.  (1) 

Thirdly,  as  to  bills  of  particulars.— It  has  been  before  Bin  ovarii* 
mentioned  that  a  bill  delivered  by  an  attorney  to  bis  cli- 
ent for  business  done  during  a  certain  period,  or  to  a 
tradesman  for  goods  sold,  is  strong  presumptive  evidence 
against  any  additional  item  within  the  same  period.' 
The  party  is  not  however  precluded  from  shewing  that 
items,  included  in  a  subsequent  bill,  have  been  omitted 
by  mistake*  in  the  former  bill,  and  that  the  business,  *  146 
which  is  the  subject  of  the  charge,  has  been  done  by 
him  for  the  defendant.  A  bill  of  particulars,  delivered  P53j 
under  a  Judge's  order,  is  more  conclusive :  its  sole  ob- 
ject is  to  inform  the  opposite  party  of  what  he  ought  to 
come  prepared  to  try ;  and  it  will  effectually  preclude 
the  party,  who  delivers  it,  from  giving  evidence  of  any 
other  demand  not  there  stated.  Thus,  where  a  declara- 
tion contained  a  count  for  money  had  and  received  for 
the  plaintiff's  ilse,  and  also  a  demand  for  horses  sold  by 
the  plaintiff  to  the  defendant  himself,  and  the  bill  of  par- 
ticulars specified  the  last  demand  alone,  it  was  decided 
that  tbe  plaintiff  could  not  give  evidence  of  horses  be- 
ing said  by  the  defendant  as  the  plaintiff's  agent;  (2)  for 
a  contract  for  the  absolute  sale  of  horses  to  the  defen- 
dant as  essentially  different  from  a  contract  to  repay 
money  received  on  a  sale  of  horses  by  commission ;  and 
the  proceeds  of  such  a  sale  by  the  defendant  could  only 
be  recovered  under  the  count  for  money  had  and  re- 
ceived, which  the  plaintiff  abandoned  by  confining 
his  bill  of  particulars  to  the  demand  stated  in  the  other 
count.  So,  where  the  declaration  contains  a  count  on  a 
promissory  note  together  with  money  counts,  and  the 
particular  of  demands  includes  only  the  note,  the  plain* 

(I)  Itrael  r  Benjamin,  3  Campb.  40.  not  entitle  the  plaintiff  to  a  reply,  2 

At  to  the  commencement  of  the  pract  ice  Taunt.  267. 

of  paying  money  into  court,  «ee  2  H.B1.  («)   Holland  v  Hopkim,    2  Boi.  &> 

376.  I  Ld.  Raym.  234.    The  pro  doc-  Pull.  243. 
Has  of  the  rule  by  the  defendant  does 


1 4*  Evidence  confined  ta  Points  in  Iswe.        [Ch.  7. 

the  party  shali  be  confined  to  his  bill  of  particulars,  and 
not  admitted  to  give  evidence  of  any  additional  demand, 
yet  under  certain  circumstances,  in  a  case  where  the 
proofs  produced  by  the  defendant  himself  established 
another  claim  in  bis  favour,  the  plaintiff  has  been  allow- 
ed to  have  the  benefit  of  such  evidence  even  beyond  the 
contents  of  the  particular.  Thus,  where  an  action  was 
brought  by  one  partner  against  another  to  recover  a  bat* 
ance  due  on  a  statement  of  accounts,  the  plaintiff  by  hit 
bill  of  particulars  confined  himself  to  the  balance  due  on 
separate  accounts*  in  support  of  which  he  gave  in  evi- 
dence an  account  by  the  defendant  making  himself  debt- 

*  149  or  #to  a  certain  amount;  and  in  answer  to  this  evidence 
the  defendant  produced  an  account  subsequently  ren» 
dered  by  the  plaintiffs  according  to  which  there  appear- 
ed to  be  a  balance  due  on  the  separate  accounts  to  the 
defendant ;  but  on  the  opposite  side  of  the  page,  there 
was  a  statement  also  of  the  partnership  accounts,  on 
which  the  balance  was  in  favour  of  the  plaintiff,  and 
greatly  exceeded  the  balance  on  the  separate  account. 
It  was  objected  that  the  plaintiff  could  not  recover  be- 
yond his  particular ;  the  Court  however  said,  that  the 
defendant  himself  had  given  the  plaintiff  a  better  case 
than  he  was  at  liberty  to  make  for  himself,  and  that  the 
plaintiff  was  entitled  to  a  verdict  for  all  that  had  been 

[156]  proved  to  be  due  to  hitn.(l)  The  parties  afterwards 
came  to  a  compromise,  and  agreed  upon  the  sum  to  be 
recovered.  It  is  to  be  observed,  that  there  were  pecu* 
liar  circumstances  in  this  case ;  the  written  paper,  which 
the  defendant  gave  in  evidence  as  the  writing  of  the 
plaintiff,  could  only  have  been  admitted  as  one  entire 
writing,  the  whole  to  be  taken  together,  and  was  not  ad- 
missible merely  in  parts;  the  defendant  could  not  use  in 
evidence  the  separate  account  of  the  plaintiff  without 
admitting  also  the  partnership  account,  which  was  writ- 
ten by  him  on  the  same  paper,  since  the  one  part  might 
have  explained  or  referred  to  the  other ;  and,  if  the 

(1)  Hunt  v  Walkii,  I  Campb.  68.     . 


statement  of  a  party  is  given  in  evidence  against  himself, 
the  whole. of  the  statement  ought  to  be  received,  though 
ail  its  parts  may  not  deserve  the  same  credit.  But  it 
appears  to  be  too  much  to  infer  generally  from  the  au- 
thority of  this  case,  that,  because  the  evidence  adduced 
by  the  defendant  discloses  other  items,  which  might  have 
been  included  in  the  bill  of  particulars,  the  plain* 
tiffs  ought  therefore  to  recover  on  these  items*  as 
well  as  upon  those  which  are  specifically  mentioned. 
The  case  in  question  must  be  considered  as  a  particular 
exception,  and  not  as  establishing. a*rule  of  so  wide  and 
general  a  nature*  The  plaintiff,  it  it  presumed,  can  nei- 
ther cross-examine  the  defendant's  ^witnesses  to  any  #  150 
claim,  which  he  has  not  comprehended  in  his,  particular 
of  demand,  nor  can  he  at  the  trial  avail  himself  of  any 
such  claim,  though  disclosed  by  the  witnesses  on  the 
other  side  in  their  examination  in  chief. 


*      $£€T.  IV. 

The  Affirmative  of  the  Issue  is  to  be  proved. 

THE  next  general  rule  is,  that  the  point  in  issue  is  to 
be  proved  by  the  party  who  asserts  the  affirmative  ;  ac- 
cording to  the  maxim  of  the  civil  law,  "  Ei  incumbit 
probatio,  qui  dicit,  non  qui  negat."  .Thus,  in  an  action 
for  a  loss  by  barratry  in  the  master  of  a  ship,  where  it 
was  objected  by  the  defendant,  that  the  plaintiff  ought 
to  prove  that  the  master  was  not  also  the  owner  or  freight- 
er, and  that  be  did  not  act  under  the  direction  of  the  [1571 
person  who  was,  (in  which  case  barratry  could  not  be 
committed,)  the  Court  held,  that,  if.  the  master  was  * 
owner  or  freighter,  or  acted  under  the  direction  of  t^e 
owner,  the  burthen  of  proving'  that  fact  lay  on  the  de- 
fendant. (1)  In  an  action  on  the  game  laws,  though  the 
plaintiff  must  aver,  in  order  to  bring  the  defendant  with- 

<!)  Rm  v  Himttr,  <  T.  B.  33.  3S. 
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* 

in  the  act,  that  he  was  not  duly  qualified;  yet  it  19 not 
necessary  to  disprove  his  qualifications;  but  it  will  be 
for  the  defendant*  if  he  can,  to  prove  himself  qualified. (1) 
And  it  has  lately  been  determined  by  the  Court  of  King's 
Bench,  that  the  same  rule  of  evidence  applies  as  well  to 
proceedings  on  informations  before  magistrates,  as  to 
actions  for  penalties ;  and  that  a  conviction,  which  ape- 
cificically  negatives  the  several  qualifications  mention* 
ed  in  the  statue,  is  sufficient,  without  stating  evidence  to 
negative  those  qualifications. (2)  If  such  negative  evi- 
dence were  necessary  to  support  the  information,  it 
would  scarcely  be  possible  in  any  ease  to  convict,  in 
consequence  of  the  great  number  of  distinct  heads  of 
qualification,  which  are  enumerated  in  the  statute.  Qa 
the  other  hand,  all  the  qualifications  specified  are  pecu- 
liarly within  the  knowledge  of  the  qualified  person.  If 
he  is  entitled  to  any  such  estate  as  the  statute,  requires, 
he  may  prove  it  by  his  title-deeds,  or  by  the  receipt  of 
the  rents  and  profits ;  pr  if  he  is  the  son  and  heir  appa- 
rent, or  servant  to  any  lord  or  lady  of  a  manor,  and  ap- 
pointed to  kill  game,  that  will  be  a  good  defence.  All 
these  qualifications  are  peculiarly  within  the  knowledge 
of  the  party  himself;  but  the  prosecutor  has  probably 
ho  means  of  proving  a  disqualification.  . 

■ «  *  * 

[158j  Where  one  party  charges  another  with  a  culpable 
omission  or  breach  of  duty,  the  general  rule  above  laid 
down  does  not  apply.  In  such  a  case,  the  person  who 
makes  the  charge  is  bound  to  prove  it,  though  it  may 
involve  a  negative  ;  for  it  is  one  of  the  first  principles 
of  justice,  not  to  presume  that  a  person  has  acted  Hie- 

9       (I)  By  Lord  Manafield,  in  Spierei  v  tinction  was  at  one  time  made  between 

Parker,  I  T.  R.  144.     Buller,  J.  in  1  these  cases;  and  several o f  the  Jndge* 

T.  R.  649.   Heath  J  in  Jelfs  v  Ballard,  were  of  opinion,  that  some  evidence  Of 

1   Bos.  If  Pull.  468.    Chambre  'J.  in  the  want  of  qualification  ought  to  b* 

Frootine  v  Frost,  2  Bos.  &  Pull.  307.  produced  before  the  magistrate.     See 

ndra.  per  Cur.  in  R.  v  Stone,  1  East,  R.  v  Jarvis,  1  Burr.  148,  153.     I  East, 

650.  643  (0  S.  C.     By  Lord  Kenyon  and 

(2)  R.  ▼  Turner,  Trin.  Term.  1816.  Grose,  J.  in  R.  v  Stone,  1  East  649. 

Maule  &  Selw.  MS.    Lawrence  J,  and  and  Chambre,  J.  in  3  Bos.  4t  Pol.  307. 

Le  Blanc  J.  were  of  this  opinion  in  the  And  tee  R.  v  Marrott,  1  Str.  66.  Bloet 

case  of  R.  v  Stone,  I  Bast,  653.— A  dif -  q.  t  v  Needs,  Com.  Rep.  523, 52*. 


* 
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* 
gaily,  till  the  contrary  is  proved.faj    Thus,  in  a  suit  (at 

tithes  in  the  Spiritual  Court,  where  the  defendant  plead- 
ed, that  the  plaintiff  had  not  read  the  thirty-nine  artw 
cles,  the  Court  put  the  defendant  to  prove  the  fact,  though 
a  negative ;  upon  which,  he  moved  the  Court  of  King's 
Bench  for  a  prohibition  ;  but  it  was  refused,  for  the  rea- 
son already  stated.(l)  So,  in  an  action  by  the  owner  of 
a  ship  against  the  defendants,  for  putting  on  board  a 
quantity  of  combustible  and  dangerous  articles  "  with- 
out giving  due  notice  thereof,"  the  Court  held,  that  it  lay 
opon  the  plaintiff  to  prove  this  negative  averment. (2) 
So,  on  an  indictment  on  the  statute  42  6.  3.  c.  107.  s<  1*, 
which  makes  it  felony  to  course  deer  on  an  inclosed 
ground  without  the  consent  of  the  owner,  the  negative 
ought  to  be  proved,  that  the  owner  had  not  given  his 
consent (3)  The  general  rule  is,  that  when  a  person  is 
required  to  do  a  certain  act,  the  omission  of  which  would 
make  him  guilty  of  a  criminal  neglect  of  duty,  it  ought 
to  be  intended,  that  Be  has  duly  performed  it,  unless  the 
contrary  be  shewn.  But  if  the  circumstances  of  the 
ease  raise  a  presumption,  that  all  has  not  been  regularly 
performed,  whether  that  presumption  arise  from  positive 
or  from  negative  evidence,  then  it  is  incumbent  on  the 
party  to  prove  the  due  performance  of  the  act  required* 
Thus,  on  the  trial  of  an  indictment  against  a  parish  for 
not  repairing  a  highway,  which  was  reputed  to  lie  with- 
in the  parish,  and  had  been  from  time  to  time  repaired 
by  the  inhabitants,  an  award  made  by  commissioners  of 
inclosure,  awarding  the  highway  to  be  situate  in  a  dit 
^fefent  parish,  was  judged  not  to  be  admissible  evidence 
for  the  defendants,  because  it  was  pot  proved  that  the 

(I)  Monke  r  Butler,   1  Roll.  Rep.       (2)  WilliamivE.  !nd.  Comp,  3  Bart,  * 

$3.  cited    by  Lord    Ellen borwigh,  3  193,  1$9. 

East,  199.    Powell  r  Milhank,  2  Black.        (3)  R.  v  Rogers,     2  Campb.  6.r4. 

Rep  S51.  S.  P.  See  alio  Lord  Halifax4!  And  see  R.  v  Mallinson,  2  Burr.  €79, 

case,  Bull.  If.  P.  ^298.)    R.  ▼  Combi,  R.  v  Cord  en,  4  Burr.  2279. 
Coah.  21.  Gttb.  Er.  132.. 


■A»oa*«*I 
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(•)  Vide  10  East,  216. 
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commissioners  bad  given  the  previous  notices  (required 
t*59!  by  the  inclosure  act)  to  the  parishes,  who  would  be  af- 
fected by  their  award  :  the  circumstance  of  the  defen- 
dants having  continued  to  .repair  after  the  award,  raised 
a  presumption,  that  there  had  not  been  such  a  notice  as 
the  act  of  parliament  required. (1)^ 

It  is  a  general  rule  of  evidence  that  the  burthen  of 
proof  lies  on  the  person,  who  has  to  support  his  pase  by 
proof  of  a  fact,  of  which  he  is  supposed  to  be  cog  pi- 
zsLnL(b)  Thus,  in  an  action  by  the  assignees  of  a  bank- 
rupt, where  the  defendant,  under  a  notice  of  set-off,  gave 
in  evidence  promissory  notes  dated  before  the  bankrupt- 
cy, the  Court  held  that  he  ought  also  to  shew,  that  the 
notes  came  to  his  hands  before  that  time.  (2)  So,  where 
*  152  the  question  is  on  *the  legitimacy  of  a  child,  if  a  legal 
marriage  is  proved,  the  legitimacy  is  presumed,  and  the 
party  who  asserts  the  illegitimacy  ought  to  prove  it(3)  :. 
but  if  there  has  been  a  divorce  a  mensa  et  thoro,  the 
presumption  is,  that  a  child  born  afterwards,  (as  a 
year  after  the  sentence,  &c.)  is  illegitimate (4) ;  it  will  be 
sufficient  therefore  in  such  a  case  to  prove  the  divorce ; 
and  this  will  call  upon  the  opposite  party  to  establish  the 
legitimacy  by  proof  of  access.    So,  where  the  issue  is 

(1)  R.  v  Inhabitants  of  Haslingfiald,    7C2. 

2  Maule  &  Selw.  55B.  (£)  See  ante,  p.  117. 

(2)  Dickson  v  Evans,  6  T.  R.  57.  (4)  Parishes  of  St.  George  aid  fit 
For  other  example?,  «ee  Korth trick  v  Margaret,  I  Salk.  123.  See  ante,  p. 
Corruthcrt,  IT.  R.  648.    2  Bast  F.  C.  118. 


(a)  In  all  cases  where  the  act  of  a  party  if  sought  to  be  avoided  on  the 
of  his  mental  imbecility,  the  proof  of  the  fact  lies  upon  trim  who  alleges  it,  and  cm. 
til  the  contrary  appears,  sanity  is  to  be  presumed.    Jackie*  d.  Fen  Dttstn  oust 

•  others  v  Van  Dutm,  5  Johns.  Rip.  144.  Contra,  PAelps  v  HartmH,  1  Mats. 
Hop  71.  But  if  general  derangement  it  proved,  at  any  time  previous  to  the  exe- 
cution of  a  deed,  the  grantee  must  prove  capacity  is  the  grantor.  Ltsm  of  Hodft 
vFiihctotaL  iPcUr'tJUp.  163. 

(b)  Io  cases  of  negative  allegations,  the  burthen #>f  proof  rests  upon  the  party 
holding  the  affirmative,  especially  where  the  fact  lies  particularly  in  his  foewl- 
edge.    United  Slata  v  Haywdrdy  2  Gallitm  485. 
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upon  the  life  or  death  of  a  person,  the  proof  of  the  fact 
lies  upon  the  party  who  asserts  the  death,*  for  the  pre- 
sumption is  that  the  party  continues  alive,  until  the  con- 
trary be  proved.(l)  But  where  no  account  can  be  given 
of  the  person,  this  presumption  of  the  duration  of  life  cea- ' 
ses  at  the  expiration  of  7  years  from  the  time  when  he 
was  last  known  to  be  living(2) ;  3 period,  which  has  been 
fixed,  from  analogy  to  the  statute  of  bigamy  (3)  fa  J,  and 
the  statute  concerning  leases  determinable  on  lives.(4)* 
Thus  in  the  before-cited  case  of  Doe  v.  Jesson,  where 
it  was  proved,  that  a  person  went  to  sea  at  a  particular 
time,  which  was  the  last  account  given  of  him,  his  death 
was  presumed  at  the  end  of  seven  years  from  that  time. 
And  therefore,  where  the  defendant  pleaded  coverture  in 
bar  of  an  action  of  assumpsit,  and  proved  her  marriage* 
and  that  her  husband  went  abroad  twelve  years  before 
the  commencement  *of  the  action,  this  was  held  not  to  #  153 
be  sufficient,  and  the  defendant  was  required  to  prove 
that  her  husband  was  alive  within  seven  years (5) ; ' 
without  such  additional  proof,  the  jury  might:  have  pre- 
sumed the  death  of  the  husband  at  the  time  of  the  prom* 

(f)  Wiboa  v  Hodges,  2  East,  312.  (4)  St  \%  C.  2.  e.  6. 

(2)  Doe  dem.  George  v  Jessoo,  6  (5)  Hopewell  v  De  Pinna,  2  Campb. 
2ast,S0,8*.  113. 

(3)  St.  1  J.  1.  c  11.  s.2. 


(a)  By  tbe  stat  its*.  11.  c.  24.  Laws  of  New. York,  1  R.  L.  113.  the  period  i». 
reduced  to  five  years,  instead  of  seven,  as  in  tbe  English  statute ;  bat  the  space  of 
seven  years,  it  adopted  in  tbe  act  for  tbe  more  effectual  discovery  of  the  death  of 
persons,  upon  wboae  lives  estates  do  depend.    Sess.  1 1.  c.  10.  1 R.  L.  103. 

*  The  statute  of  bigamy  contains  a  proviso,  that  M  it  shall  not  ettend  to 
anv  person,  whose  husband  or  wife  shall  he  continually  remaining  beyond  tbe 
seas  by  the  space  of  seven  years  together,  or  whose  husband  or  wife  shall  absent 

r 

him  or  herself  tbe  one  from  the  other  by  the  space  of  seven  years  together  with- 
i»  tbe  king's  dominions,  tbe  one  of  them  not  knowing  the  other  to  be  living  with- 
in that  time.*9  It  has  been  held,  that  the  last  clause,  (namely, "  the  one  of  them 
not  knowing,**  Ac.)  relates  only  to  the  9d  clause,  and  not  to  the  first  respecting 
commorancy  beyond  the  seas ;  and  consequently  that  tbe  second  marriage  is  not 
felonious,  where  either  of  tbe  parties  is  beyond  thostas  for  seven  years,  though 
the  party  in  this  couqtry  bad  notice  that  the  other  was  living.  3  Inst.  88.  1  Hal. 
PC.G02.    4  BL  Com,  164. 


153  The  Substance  of  Issae  prooed-  [Gh.  7. 

ise,  which  would  hiive  been  against  the  defendant's 
p\t%.(a) 

Although,  in  general,  it  is  necessary  for  a  party,  who 
'  brings  an  action,  to  prove  all  the  material  facts  which  be 
alleges  in  support  of  his  claim,  yet  where  the  defendant 
pleads  a  fact  within  his  own  knowledge  in  discharge  of 
himself,  and  the  plaintiff  still  insists  on  the  defendant's 
liability,  alleging  the  same  fact  in  his  replication,  there 
the  burthen  of  the  proof  lies  on  the  defendant,  not  up- 
on the  plaintiff.  Thus  in  an  action  of  assumpsit,  where 
the  defendant  pleaded  infancy,  and  the  plaintiff  replied, 
that  "  the  defendant,  after  he  had  attained  his  fail  age, 
ratified  and  confirmed  the  promise  and  undertaking," 
the  Court  held,  that  the  mere  proof  of  a  promise  to  pay- 
was  sufficient  on  the  part  of  the  plaintiff;  and  that  it 
was  for  the  defendant  to  prove  the  personal  incapacity 
to  contract,  on  which  he  grounded  his  defenee,  and 
which  lay  so  peculiarly  within  his  own  knowledge.(l) 


Sect.  V. 

< 

The  Substance  only  of  the  Issue  need  be  proved. 

THE  next  general  rule  to  be  considered  is,  that  an 
any  issue  it  will  be  sufficient  to  prove  the  subJtance  of 

* 

(I)  Bortbwkk  ▼  Carrathers,  1  T.R.  648. 


(a)  So,  although  the  proof  of  the  fact  of  Ion  Um  upon  the  insured,  jet,  where 
the  vessel  hat  not  been  heard  of  for  a  length  of  time,  it  will  be  premised  that  she 
foundered  at  sea.  There  is  no  general  rule  established  a*  to  the  period  after 
which  toe  preemption  may  be  made,  but  each  case  must  depend  on  its  peculiar 
tirtjinutances;  and  all  that  it  is  incumbent  on  the  insured  to  show  is,  the  time 
when  the  vessel  sailed  on  the  voyage  insured,  and  that  she  has]  never  been  heard 
of  at  the  port  of  destination.  2  Marsh.  488,  489,  490.  Green  v  Brotm,  %  Sir. 
1199.  ifeirfty  v  /{esul,  Pork  63.  Cohen  v  Hindcly,  2  Coast*.  51.  Tmrnkm  e> 
after*  v  Oittta,  Id.  85.  Btorm  v  Neilson,  I  Cbines'  Asp.  525.  Garden  v 
2/stas.  Rep.  159.       *    ' 
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the  issue*    The  following  examples  will  serve  to  illus- 
trate this  rule.     And  first,  with  respect  to  civil  cases. 

In  a  case  where  the  defendant  pleaded  payment  of  the 
principal  sum  and  of  all  interest  due,  and  it  appeared  in 
evidence,  that  a  gross  sum  was  paid,  not  amounting  to. 
the  full  interest,  but  accepted  by  the  plaintiff  as  full  pay- 
onent,  the  Lord  Ch.  Justice  Raymond  held  the  proof  to 
be  sufficient.(l)  (a)  So,  #in  an  action  upon  a  special  *  154 
propiise  to  deliver  up  the  bond  on  the  payment  of  asujn 
of  iponey,  which  had  been  borrowed  of  the  defendant ; 
the  evidence  for  the  plaintiff  was,  that  the  money 
hod  been  tendered  to  the  defendant,  apd  the  bond  had 
been  demanded,  but  refused ;  and,  an  objection  being 
made  on  the  part  of  the  defendant,  that  the  plaintiff's 
case  had  not  been  proved  as  laid,  Lee,  Ch.  J.  over-ruled 
Jt;  and  the  Court  of  Common  Pleas,  after  taking  time  to 
consider,  were  unanimously  of  opinion,  that  the  evi- 
dence  was  sufficient  to  support  the  declaration;  as  the 
tender  on  the  one  side,  and  the  refusal  to  accept  on  the 
other,  were  in  point  of  law  equivalent  to  payment.  (2) 

InUn  action  of  waste  for  cutting  down  a  certain  num- 
ber of  trees,  proof  that  the  defendant  cut  a  smaller  num- 
ber is  sufficient;  for,  in  effect  the  issue  is  waste  or  no  * 
waste.(3)  And  in  an  action  of  covenant,  when  the 
breach  assigned  is,  "  that  the  defendant  has  not  used  a 
form  in  a  husbandlike  manner,  but  on  the  contrary  has 
committed  waste/'  &c.  to  which  the  defendant  pleads 
"  that  he  has  not  committed  waste,"  &c.  but  used  the 
same  in  a  good  and  husbandlike  manner,  and  issue  is  tak-  # 
en  upon  this,  the  plaintiff  cannot  gitfe  evidence  of  any 

(V)  Pries  ▼  Brown,  2  Str.  690.  (3)  Co.  Lit.  282.  a.  2  Roll.  Ab.  706. 

(2)    Alcorn  ▼  Wertbrook,   1  Wils.    lit  Verdict,  C.  40. 
1 15.    Wright  I.  at  first,  cootra. 


*  *  < 


(a)  So,  io  debt  on  bond,  receipt  of  a  gam  t mailer  than  the  amount  of  the  con- 
'ditioa-aadaa  acknowledgment  of  full  satisfaction,  are  good  evidence  on  a  plea  of 
psyoHat    Htndanm  v  Moore,  5  Ortmch  II. 
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unhusbandlike  treatment  of  the  farm,  not  amounting  to 
waste ;  /or  the  issue  is  narrowed  to  this  point. (I ) 

[162]  jn  an  action  against  a  sheriff,  where  the  plaintiff  de- 

clared, that  he  had  J.  S.  and  his  wife  in  execution,  and 
that  the  defendant  suffered  them  to  escape,  and  a  special 
verdict  was  found,  that  the  husband  alone  wits  taken  in 
execution,  (the  execution  being  for  a  debt  due  from  the 
wife  before  coverture,)  and  that  he  escaped,  the  Court 
held  that  the  substance  of  the  issue  was  found,  and  gave 
judgment  for  the  plaintiff.(S)  (a)    In  an  action  on  a  sim- 
ple contract,  whether  assumpsit  or  debt,  the  plaintiff  may 
prove  and  recover  a  less  sum  than  he  has  demanded  in 
the  writ ;  and  for  this  reason,  it  has  been  held,  that  a  de- 
claration in  such  action  is  not  bad  for  specifying  a  less 
*         sum,  though  the  breach  assigned  is  the  non-payment  of 
the  whole  sum  demanded. (3) 

In  actions  for  slander,  the  courts  used  at  one  time  to 
hold,  that  the  plaintiff  was  bound  to  prove  the  words 
precisely  as  laid;  but  it  is  now  settled,  that  it  will  be 
#  -55  sufficient,  *if  the  plaintiff  prove  the  substance  of  the 
jfords.(b)  A  nd  if  the  declaration  contain  several  action- 
able words,  the  plaintiff  will  be  entitled  to  a  verdict  on 
proving  some  of  them. (4)  In  the  late  case  of  Hall  v. 
Smith(5),  where  the  declaration  stated,  that  the  plaintiff 
was  a  trader  at  C  and  also  a  trader  at  O,  and  that  the  de- 
fendant  spoke  concerning  the  plaintiff  as  such  trader, 

(I)  Harris  v  Mantle.  3  T.  R  307.  (4)  Compagnoo  v  Martin,  2  Bl.  Rapv 

{'/)  Roberts  and  Wife  v  Herbert,  I     790. 
4  Sid.  5  S.  C.  cited  Bui).  N.  P.  299.  (5)  1  Maule  &  Sel.  287.    See  alt* 

(3)  M'Quillin  v  Cox,  1  H.  Bl.  249.      Figgim  v  Cogswell,    3  Maule  *  Sel. 

369.    Solomons  v  Medex,    I  Btarkit 
>  191. 


\<i)  (n  debt  against  a  sheriff,  under  a  count  for  a  voluntary  escape,  the  plaintiff 
may  give  evidence  of  a  negligent  escape.    Batuf/mt  v  rT'otter,  2  Term*  Rtp.  12& 

i 

(8)  So,  it  has  been  held,  that  a  declaration  charging  that  the  defendant  spoke 
certain  words,  in  gubstanct  as  foliom—m  good.  Ktmntdy  v  Lonry,  1  Birmet; 
393, 

I.  * 
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that  be  was  a  bankrupt  at  C,  &c,  it  was  proved  at  the 
trial,  that  the  plaiotiff  carried  on  a  trade  at  O,  but  not 
that  he  carried  on  the  other  trade  at  C  as  stated,  and  the 
words  spoken  of  him  were  that  he  was  a  bankrupt  at  C 
in  the  liquor  trade,  (which  was  the  trade  carried  on  at 
Q,)  the  Court  held  that  the  substance  of  the  charge  had 
been  proved,  and  t&at  the  place,  ovhere  the  plaintiff  was 
stated  to  have  become  a  bankrupt,  was  immaterial,  (a) 

In  .an  action  of  replevin,  where  the  defendant  avowed 
taking  the  cattle  as  damage-fegsant,  the  plaintiff  pleaded 
in  bar,  that  one  W  was  seized  of  a  house  and  land,  &c# 
whereto  he  had  common,  &c.  and  demised  the  same  to 
him  to  hold  from  a  certain  day  next  before  for  a  year  ;  |16I<] 
the  avowant  .traversed  the  lease  modo  ct  fornia,  upon 
which  issue  was  taken  ;  the  jury  found  a  special  verdict,  * 

that  W  made  a  lease  to  the  plaintiff  on  the  day  stated  for 
a  year ;  and  the  plaintiff  had  judgment,  for  although  this 


(a)  Tba  seine  as  well  as  manner  of  speaking  the  word*  must  be  tiie  same  - 
therefore,  where  the  words  were  laid  in  the  third  person,  "  He  deserves  to  bfe 
hanged  for  a  note  he  forged  on  A. ;  proof  that  the  words  were  used  in  the  second 
person*  **Y«it  deserve,"  &e.  was  held  not  to  support  the  declaration ;  for  there  is 
a  difference  between  words  spoken  in  a  passion  to  a  man's  face,  and  spoken  de- 
liberately behind  his  back,  the  first  being  more  excusable.     Avarillo  v  Rogers 
BuU.  /V.  J\  5.    2  Esp.  Dig.  23.    8  Johns.  Rep.  75.     Walters  r  Mace,  2  B.  £ 
AUbsrum  7*6.    Contra,  Tracy  v  Hatkint,  I  Binncy  395.  n.    So,  words  laid  af- 
firmatively are  not  supported  by  proof  of  words  spoken  interrogatively  :  as  where 
the  words  laid  were,  "  he  cannot  pay  bis  labourers ;  evidence  that  the  defendant 
had  asked  a  witness,  w  if  be  had  beard  Barnes  could  not  pay  his  labourer*/'  was 
held  not  to  support  the  declaration.    Barnes  v  HolUmcy,  8  Term.  Rep.  150.    So, 
in  an  indictment  the  words  were  laid  to  have  been  spoken  qf  a  justice  of  the  peace 
in  the  execution  of  his  office;  at  the  trial  the  words  were  proved  to  have  been 
spoken  fs  the  justice,  and  judgment  was,  therefore,  given  for  the  de  fend.i  nt.     7V 
King  r  Berry,  A  Term.  Rep.  217.     If  the  words  laid  are.  that  the  plaintiff  stole 
the  goods  of  A.  proof  of  the  defendant's  saying,  that  the  plaintiff  stole  the  goods 
of  B.  would  not  support  the  declaration ;  because,  although  stealing  the  goods  of 
B.  is  an  indictable  oflence,  yet  it  is  a  different  offence  from  stealing  the  goods  of 
A.    So,  when  the  defendant  says,  that  the  plaintiff  with  B.  O,  and  D.  conspired, 
4c  it  is  not  enough  to  prove  that  he  said,  the  plaintiff,  together  with  B.  aodC. 
conspireo<6c.  because,  although  it  maybe  indictable  for  the  plaintiff  to  conspire 
with  B.  and  C.  yet  it  is  a  different  offence  from  his  conspiring  with  B.  C.  and  D. ; 
he  may  have  been  guilty  of  both,  and  punishable  for  both.    J  ohm- ten  v  Tare,  (1 
Birmey  VZh 


f 
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is  not  the  same  lease  as  pleaded,  (since  this  begins  on  the 
day  and  the  other  not  so  soon,)  yet  the  Court  said,  the 
substance  of  the  issue  is,  whether  or  not  the  plaintiff  had 
such  a  lease,  as  by  force  thereof  he  might  have  common 
at  the  lime,  and  this  appeared  to  be  the  case  here.(l) — 
But,  the  Court  added,  it  (the  verdict)  must  not  depart  alto* 
gether  from  the  form  of  the  issue ;  for  if  it  had  Been  found, 
that  be  had  right  of  common  by  a  lease  from  another,  or 
as  an  owner,  that  had  been  clearly  out  of  the  issue 
both  in  matter,  and  form*    And  they  admitted,  that  ff  the 

*  156     plaintiff  had  declared  *thus  in  ejectione  firmct,  it  would 

have  been  clearly  against  him,  for  there  he  demands  and 
•  recovers  the  term,  and  therefore  must  make  his  title  tru- 
ly. In  the  principal  case,  as  the  reporter  observes,  the 
jury  might  have  found  directly  against  the  plaintiff  now 
dimisit  modo  et  forma,  and  could  not  safely  haveMbund  a 
general  verdict  for  him  ;  but  the  jury  having  found  spe- 
cially, the  Court  gave  judgment  for  the  plaintiff.f2j 

In  replevin,  if  the  defendant  avow  taking  the  cattle  as 

'  daitiage-feasant,  and  the  plaintiff  justify  for  common,  and 

aver  that  the  cattle  were  levant  and  couchant,  on  which 

issue  is  joined,  proof  only  for  part  of  the  cattle  is  not  stif- 

a  %      ficient,  for  the  issue  is  upon  the  whole. (3)    But  though 

..  <      .      the  /party  must  prove  a  prescriptive  right  commensurate 

*  with  the  right  claimed,  he  will  not  be  precluded  from 
recovering,  because  he  proves  a  more  ample  right  than 
what  he  claims.    Evidence  of  a  right  of  common  for 

.    sheep  and  cows  will  support  a  plea  prescribing  for  com- 
mon only  fursheep.^4) 


,164]* 


If  the  issue  joined  between  the  parties  is,  whether  A 
and  B  were  church-wardens,  proof,  that  one  was  and  not 

(0  P«P*  v  Skinner,  Hob.  72.  S.  C.  And  for  other  examples  of  raritfnee,  In 

cited  Dull.  N.  P.  aOO.  tbe  proof  of  right*,  see  R.  v  Inhabitants- 

(2)  S.  C  cited  as  to  this  point,  Com.  of  Surry,  2  Campb.  455.    ft.  *  %|,  of 
Dig.  tit.  Pleader,  S.  7.  Buckingham,  4  Campb  189. 

(3)  Sloprr  v  Allen,  2  Roll.  Ab.  706.  (4)  Bushvrood  r  Bond.Cro.  El.  722. 
tit.  Trial,  C.  41.  S  C.  cited  Bull  N.  Bailiffs,  Ac.  of  Tewkesbury  f  Bricfcitlk 
P.  299.    Rogers  v  Allen,  I  Campb.  313.  1  Taunt,  142. 

See  Brook  r  Willetl,  2  H.  Bl    224. 
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the  other,  would  not  be  sufficient^  1)  So,  where  the  de- 
claration averred,  that  the  plaintiff  was  constable  of  a 
particular  pariah,  and  that  he  was  assaulted  in  the  exe- 
cution of  bis  office  as  constable,  and  it  appeared  on  the 
evidence,  that  he  had  been  sworn  in  to  serve  for  a  whole 
liberty  of  which  the  parish  formed  a  part,  this  was  held, 
to  be  a  material  variance.^  „ 

The  same  general  rule  of  evidence  applies,  if  possible, 
still  more  strongly  to  the  case  of  criminal  prosecutions 
than  to  civil  suits.  On  a  charge  of  petit  treason,  if  the 
killing  with  malice  is  proved,  but  no  circumstances  of 
aggravation  are  proved  to  make  the  offence  treasonable,  . 
the  prisoner  may  be  found  guilty  of  the  murder.(3)  On 
an  indictment  for  burglary  and  stealing  goods,  if  it  ap- 
pear that  no  burglary  was  committed,  as  where  the  break-  * 
ing  and  entering  were  not  in  the  night — or  on  a  charge 
of  robbery,  where  the  ^property  was  not  taken  from  #  t  - 
the  person  by  violence  or  by  putting  him  in  te^r(a)  the 
prisoner  may  be  found  guilty  only  of  the  simple  larce- 
ny^) On  the  trial  of  an  indictment  for  murder,  the  ju- 
ry may  find  the  prisoner  guilty  of  manslaughter  only; 
for  the  principal  matter  is  the  killing,  and  the  malice  is 
only  a  circumstance  in  aggravation. (5)  And  if  the  man- 
ner or  aneans  of  the  death  proved,  agree  in  substance 
with  the  means  charged  in  the  indictment,  it  will  be  suf- 
ficient; as,  where  the  indictment  is  for  killing  with  a 
dagger,  and  the  evidence  prove  a  killing  with  a  staff;  (6) 
or  if  the  indictment  be  for  killing  with  one  sort  of  pois- 
on, and  the  evidence  proves  the  killing  with  another, 
such  evidence  maintains  the  indictment,  because  the    gw 

(\\  Ball.  N.  P.  299.                          *  "    (4)  2  Eatt  P.  C  513. 

(£)  Goodei    v  Whaatly,    1  Cainpb.  (4)  Maclialley's  case,  9  Rep.  61  b, 

ill.  Co.  Lit.  282.  a    Gilb.  Ev.  233. 

(;!)  Cue! of  3*ao  and  Jffieryi,  Fost.  (6)  9  Rep.  &7.  a.    (iilb.  Ev.  231.   1 

DiiC.104.  EaslP.C.  Mi.      - 


(«)  So,  en  an  indictment  for  a  forcible  entry  and  detainer,  tbe  jury  roa7  fill<1 
the  defendant  fuilty  of  the  detainer  only.  The  People  v  Anthony,  4  Johns.  Rtp 
139 

29 


\* 
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proof  of  the  instrument  is  not*  absolutely  necessary  to 
the  proof  of  the  fact  itself  ;(1)  but  if  the  charge  is  for 
poisoning,  and  the  death  is  proved  to  have  been  caused 
by  striking  or  starving,  &c.  this  evidence  would  not  sup-> 
MfiVl     Port  *ke  indictment  as  *e  species  of  death  in  the  on* 

case  is  total ly  different  from  that  in  the  xither.  (9) 
• 

If  the  indictment  charges  that  A  gave  the  mortal 
blow,  and  that  B  and  C  were  present,  aiding  and  abetting, 
&c,  but  on  the  evidence  it  appears  that  B  strtick,  and 
that  A  and  C  were  present  aiding,  &c,  this  is  not  a  ma- 
terial variance,  for  the  stroke  is  adjudged  in  law  to  be 
the  stroke  of  every  one  of  them,  and  is  as  strongly  the 
act  of  the  others,  as  if  they  all  three  had  held  the  wea- 
pon, and  had  altogether  struck  the  deceased.(3)  The 
identity  of  the  person  supposed  to  have  givfen  the  stroke 
(says  Mr.  Justice  Foster)  is  but  a  circumstance,  and  in 
this  case  a  very  immaterial  one*  The  stroke  of  one  is 
in  consideration  of  law,  and  in  sound  reason  too,  the 
stroke  of  all.  They  are  all  principals  hi  law,  and  prin- 
cipals in  deed.  If  two  persons  are  indicted  as  princi- 
pals, and  one  is  proved  to  be  only  accessary,  he  must  be 
discharged  on  this  indictment (4),  for  in  consideration  of 
law  their  offences  are  quite  different.  And  one  indict* 
ed  as  accessary  before  the  fact  cannot  be  convicted  up- 
on evidence  proving  him  to  have  been  (principal  in  the 
second  degree)  present  aiding  and  abetting  at  the  fact. (5) 
In  Mackalley's  case(6),  where  the  prisoner  was  tried 
for  the  murder  of  a  *serjeant  at  mace  in  London,  the  in- 
dictment charged,  that  the  sheriff  made  a  precept  to  the 
*serjeant  for  the  arrest,  and  it  appeared  upon  the  evidence 
that  there  was  no  such  preaept,  but  that  the  serje^nt 
made  the  arrest  ex-officio  at  the  plaintiff's  request'  On 

the  entry  of  the  plaint,  according  to  the  custom  of  the 

■ 

I 

(1)  9  Rep.  67.  a.    Gilb.  Er.  231.1  1  Mwrd.  9fc'    Wallit'  cue,  t  Salk. 
East  P.  C.  341.  334.     Post  Dim.  351. 

(2)  9  Rep.  67.  a.    Gilb  Ev.  231.   1       (4)  Gilb.  Bv.  23*.    See  Rort.  361. 
East  P.  C.  M\.    t  fn*t.  319.  (5)  Gordon1!  case,  I  Eart  P.  C.  35*. 

(3)  Mackalley'i  ctse,  9  Rep.  66.  b.       (6)  9  Rep.  61.  *.  67.  *.  69.  «. 
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citj(a);  aad  all  the  Judges  held,  that  the  variance  be- 
tween the  indictment -and  the  evidence  was  Dot  material, 
because  the  warrant  to  arrest  was  only  a  circumstance, 
and  the  substance  of  the  matter  had  been  found,  which 
wa$,  that  the  prisoner  killed  an  officer  in  the  lawful  ex- 
ecution of  legak  process.  The  Judges  were  also  of 
opinion,  that  the  indictment  might  have  been  general, 
*        (that  the  prisoner  feloniously  and  of  his  malice  prepense 

killed,  Sec)  and  that  the  special  matter  might  have  been  -16«- 
giVen  iti  evidence ;  and  since  the  indictment  in  the  prin- 
cipal case  contained  such  an  averment,  they  held  that 
the  change  of  murder  had  been  proved,  notwithstanding 
i  that  the  special  matter  given  in  evidence  might  vary  in 
substance  from  the  special  matter  contained  in  the  in- 
dictment. f£) 

A  great  variety  of  cases  occur  in  the  books  with  re-  Are/menu 
sp^et  to  the  necessity  of  proving  averments  in  pleadings.  ^  eBlmn,ater 
Immaterial  avenpents  need  not  be  proved :  but  because 
an  averment  might  have  been  unnecessary,  it  will  not 
therefore  follow  that  it  is  immaterial ,(1)  An  averment, 
which  is  merely  matter  of  inducement  to  the  action, 
needfopt  be  proved  with  the  utmost  strictness  and  pre- 
cisioiwfcj  Thus  where  an  action  was  brought  to  recov- 
er double  the  value  of  goods,  which  had  been  removed 

(I)  Maute  If  Sel.  204.    Crawley  v  Bend,  I  Campb.  175.    Welekerv  Le 

Btewett,  12  Mod.  127.  Savage  q.  t.  v  Peletier,  do.  479.    Bun  ▼  Russell,  4 

Smith,   2Blac.  Rep.  1191.     Turnery  Maule  &  Selw.  505. 
Eylea,  3  Boa.  &  Pull.  456.  Waynham  v 

» 

(a)  Id  order  to  make  killing  a  bailiff,  by  resisting  tbe  execution  or  mesne  pro*. 
eesa  in  a  civil  action,  amtuot  to  murder,  it  seems  to  be  necessary  to  prove  the 
nrit  at  well  as  the  sheriff's  warrant  to  tbe  bailiff,  'and  a  rum  omitias  within  an. 
^iclussye  liberty.    Rex  v  Mead,  2  Star  kit  205.    lb.  HoU  N.  P.  Rep.  593. 

» 

if)  An  indictment  foV  high  treason,  stated  to  have  been  committed  by  a  cer- 
tain number  of  persona,  amoog  whom  was  the  defendant,  3a  supported  by  provin 
that  itwaa  eommitted  by  a  less  number.    The  Untied  States  v  Figol,  2  Bail  346. 

(c)  Matter  which  is  stated  as  an  inducement  to  a  traverse  is  not  required  to  be 
prov«d»on  an  issue  upon  such  traverse.  United  States  ▼  Baymod%  2  Gall.  JtqK 
49S. 
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fof  the  purpose  of  preventing  a  distress,  and  the  declara- 
tion stated  a  certain  turn  to  be  in  arrear  for  rent,  it  was 
decided  that  the  plaintiff  was  entitled  to  Tecover,  al- 
though the  notice  of  distress  was  for  a  less  sum.(l) — 
.Whether  the  particular  sum  stated  in  the  declaration  was 
in  arrear,  must  be  perfectly  immaterial ;  Che  damages 
,  were  not  to  be  measured  by  the  quantity  of  rent,  but  by 

the  value  of  the  goods,  which  had  been  removed* 

The  general  rule  concerning  the  materiality  of  aver- 
ments is,  that  if  the  whole  of  an  averment  may  be  struck 
out  without  destroying  the  plaintiff's  right  of  action.,  it 
will  not  be  necessary  to  prove  it ;  but  it  is  otherwise,  if 
the  whole  cannoj  be  struck  out  without  getting  rid  of  a 
part  essential  to  the  cause  of  action  ;  for  then,  though 
the  averment  be  more  particular  than  it  need  have  been, 
the  whole  must  be  proved,  or  the  plaintiff  cannot  recov- 
er. (2)  Thus  in  the  case  of  Bristow  v.  Wright(3),  which 
was  an  action  against  the  sheriff  for  taking  the  goods 
#  159  of  a  lodger  without  ^leaving  a  year's  rent,  the  declarat- 
ion stated  some  particulars  of  the  demise  relative  to  the 
time  of  payment  of  rent,  which  were  negatived  by  the 
evidence,  and  the  Court  held  that  the  variance  was  fa* 
tal.  There  it  was  necessary  for  the  plaintiff,  in  order  to 
[167]  shew  that. he  was  landlord,  to  set  forth  a  contract  be* 

tween  himself  and  the  tenant,  and  no  part  of  the  con- 
tract alleged  could  be  struck  out,  because  it  was  in  its 
nature  entire,  though  it  was  admitted  that  the  part  of  the 
contract  relating  to  the  time  of  payment  need  not  have 
been  averred.^    And  the  case  of  Williamson  v.  Alii- 

»\      (!)  Gwinnet  v  Philip*,  3  T.  R.  643.        (3)  2  Do*.  664.    See  5  T.  E.  496 
(2)  By  Lawrence  J.  in  Williamson  v  „  2  fart,  450, 452,    B  East,  9. 
Allison,  1 1  East,  452. 


(a)  An  averment  in  a  declaration  that  defendant'!  dogi  were  accustomed!  to 
worry"  and  bite  sheep  and  lambs,  i«  not  supported  by  proof  that  the  dogs  were  of 
a  ferocious  and  mischievous  disposition,  and  tbat  they  had  attacked  men.  How* 
ever,  an  averment  tbat  the  dogi  were  of  a  ferociooj  and  mischievous  disposition 
would  be  sufficient  in  an  action  brought  for  an  iojury  to  plaintiff*!  sheepl  without 
alleging  specifically  tint  they  were  accustomed  to  worry  and  bite  sheep.  Bart* . 
lefj  Htrriman,  I  B.  If  Atdenat^  620.    /ft.  2  Starkit  212. 
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8  an  (I),  illustrates  the  other  part  of  the  rule,  namely, 
that  where  an  averment  may  be  struck  out,  it  need  not 
be  proved.  That  was  an  action  on  the  case  in  tort  for 
the  breach  of  a  warranty  in  selling  goods  unfit  for  sale, 
and  the  declaration  averred,  that  the  defendant  kae  w  the 
goods  to  be  in  an  unfit  state,  of  which  fact  there  was  no 
evidence  at  the  trial,  but  the  Court  held  that  such  proof 
was  unnecessary,  for  if  the  whole  averment  respecting  . 
thq  defendant's  knowledge  of  the  unfitness  for  sale  were 
•truck  out,  the  declaration  would  still  be  sufficient  to 
entitle  the  plaintiff  to  recover  upon  the  breach  of  the 
■warranty  proved.(a) 

m 

'  The  same  rule  is  applicable  to  averments  in  an  indict- 
ment. If  an  averment  may  be  entirely  omitted,  with- 
out affecting  the  charge  against  the  prisoner  and  with- 
out detriment  to  the  indictment,  it  will  be  considered  as 
surplusage,  and  may  be  disregarded  in  evidence.^ — 
Thus,  where  the  prisoner  was  charged  with  a  robbe- 
ry near  thehighway,  and  the  robbery  was  proved,  but 
not  near  the  highway(2) — where  the  robbery  was  a  v*r- 
rtd  to  have  been  committed  in  the  house  of  a  cei*  \  i 
pefsori  namedr  and  the  name  of  the  owner  was  .jt 
proved(3) — and  where  the  offence  of  arson  was  stor- 
ed in  the  indictment  to  have  been  committed  in  the 
night-time,  and  was  proved  not  to  have*  been  in  the 
night-time(4) — in  these  cases,  all  the  Judges  were  of 
opinion,  that  *the"  convictions  were  proper,  and  the  *  160 
prisoners  were  ousted  of  the  benefit  of  clergy.  But 
where  the  averment  in  the  indictment  is  sensible  and 

r 

<l)  2  Eatt,  446.    See  also  Peppfa  v  ,    (3)  Pye'i  ease,  Johnitoiie't  case,  ib. 
Solomon,  5T.R.  496.  (4)  Mioton*tcase,2£8gtP.C.1022. 

•CO  Wardle'i  case,  %  East  P.  C.  785. 


>**». 


{a)  Vide  Wilton  «  Codman'i  Exr.  3  Crunch  193.    Livioptot)  et  al.  v  Swanfticfc 
*  2WI.  900.    Peter  v  Cocle,  I  Wash.  257.    Part*  v  Holland,  17  /Mm.  R*f 

(})  Words  in  an  Indictment  cannot  be  rejected  as  sorplntage,  wfeicb  nay  have 
b*ea  tbe  grand  of  a  convict  ion.    GommtmmaWi  ▼  Jbvo^  1 1  Mass.  ftp.  fl    » 
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material,  it  ought  lo  be  regularly  prayed ;  frs,  ml 
the  prisoner  was  indicted  for  a  borglary  in  the  house  of 
J.  D.  with  intent  to  steal  the  goods  of  J.  W.  and  it  ap» 
[1681  peared  in  evidence  that  no  such  person  bad  any  goods  in 
She  house,  but  that  the  name  of  J.  W.  was  put  by  mis- 
take foor  J.  D.(l)  the  Judges  held!  that  it  was  material 
to  state  truly  the  property  of  the  goods,,  and  on  account 

,■  of  this  variance  the  prisoner  was  acquitted.  Another 
rule,  which  runs  through  the  whole  of  the  criminal  law, 
is,  that  it  will  be  sufficient  to  prove  so  much  ef  the  in* 
dictment  as  charges  the  defendant  with  a  substantive 
crime.  If  the  indictment  charges,  that  the  defendant  did 

-  and  caused  to  be  done  a  particular  act,  it  is  enough  to 
prove  either  the  one  or  the  other.  If  the  defendant  is 
charged  with  composing,  printing,  and  publishing  a  li- 
bel he  may  be  convicted  only  of  the  printing  and  pub- 
lishing. (2)  ^J 

Variance  in     Where  the  action  is  brought  upon  a  contract,  the  con* 

proo    o    con"  tract  ought  to  be  stated  correctly,  and  proved  as  lfid,f&J 

and  if  any  part  of  the  contract  proved  to  vary  materially 

from  that  stated  in  the  pleadings,  the  whole  foundation 

of  the  action  fails,  since  the  contract  is  entire  and  indi- 

(1)  Jeok's  cue,  2  East  P.  C.  Hi.  (2)  R.  v  Hunt,  2 Cajnpb.  583.    R.  v 

Williams,  ib.G46. 


(a)  Ib  an  indictment  for  stopping  the  mail,  a  contract  with  the  post-asMier 
general  to  transport  the  mail  was  alleged,  and  it  wag  held  that  the  contract  mun 
be  proved,  although  the  indictment  might  have  been  good  without  such  no  alle- 
gation,    ffniied  Stales  v  Porter,  3  Day  283. 

i  , 

(b)  Jt  it  infficieot  to  declare  upon  a  written  contract  according  to  its  legal  fiect, 
and  import,  and  not  in  its  precise  words.  Lent  v  Padetford,  IS  Mats.  Asp.  £30. 
1  Chilly  on  Plead.  298, 299.     WUdman  v  Glossop,  1  &.  4*  Al&trvm  Rtp.  9. 
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visible. (1  y(u)  If  the  contract,  therefore,  for  the  breach 
of  which  the  actios  ia  brought,  was  in  the  alternative  at 
the  option  of  the  defendant,  (as  to  deliver  this  or  that 
quantity  of  goods  at  one  time,  and  the  remainder  at  an* 
other!)  it  ought  to  be  so  stated,  for  if  the  declaration 
states  an  absolute  contract,  and  the  proof  is  of  a  contract 
in  the  alternative,  the  plaintiff  cannot  recover,  although 
the  defendant  may  have  determined  his  option.  (2)  It 
will  not  be  necessary  for  the  plaintiff  to  state  all  the  sev* 
eral  parts  of  a  contract,  which  consists  of  distinct  and  col* 
lateral  provisions  ;  but  it  is  sufficient  to  state  so  much  of 
the  contract,  as  contains  the  entire  consideration  for  the  [169] 

act,  and  the  entire  act  to  be  done  in  virtue  of  such  consid- 
eration, including  the  time,  ^manner,  and  other  circum-  #  161 
stances  of  its  performance.f3)  Thus,  if  there  is  a  pro* 
vision  in  the  contract  to  discharge  the  party  from  all  lia- 
bility, in  case  a  particular  condition  is  not  complied 
with,  it  ought  to  be  set  out  and  strictly  proved ;  but  it  is 
otherwise,  where  the  provision  respects  only  the  liqui- 
dation of  damages, on  a  breach  of  the  contract;  such  a 
provision  need  not  be  stated  in  the  pleadings. (3)  So, 
in  an  action  on  the  case  upon  the  warranty  of  a  horse, 
if  the  plaintiff  states  truly  the  whole  of  the  consideration 
for  the  promise  of  the  defendant,  (which,  in  the  case  refer- 
red to  was  the  re-delivery  of  the  horse  to  the  defendant,) 

• 

(1)  1  T.  R.  240. ;  3  T.  R.  645.    See  *  Bennet,  3  Bos.  if  Pul.  559.  Gordon  ▼ 

Briatoir  v  Wright,  2  Doug.  661 .  (supra,  Austin,  4  T.  R,  61 1.  Johnson  v  Mars,  2 

p.  US6.  ft.  C.)  Carlisle  ▼  Trears,  Cowp.  Campb.    305.     Roche  v  Campbell,  3 

671.    Chyrcuillv  Wilkina,  1  T.  R.  447.  Campb.  247.  Hodge  v  Fillis,  3  Campb. 

Durston  v  Tuthan,  cited  3  T.  R.  67.  4fi3.     Hutchinson   v  Piper,    4  Taunt 

Littler  v  Holland,  3  T.R.  590.  Hock  in  v  810.  and  Ex  on  v  Russell,  4  Maule  6 

Cook,  4  T.  R  314.     Leery  v  Good  son ,  Selw.  505.  which  are  case*  on  promis-     . 

4T,R,  687.     White  v  Wilson,  2  Bos.  sory  notes  or  bills  of  exchange. 

A   Poll.    116.       Penny   v    Porter,  2  (2)  Penny  v  Porter,  2  East,  2. ;  and     v 

East,  2.     Weall  v  King,,  12  East  452.  see  •;  Ea?t,  134.  Cooke  v  Munstonet  1 

Brown  v  Sayce,  4  Taunt.  320.     Pool  v  Bos.  &  Pull.  JN  R.  351 

Court,  4 Taunt,  700.  Cohen  y Hannani,  (3)  Clarke  v  Gray,  6  East,  564,  5C9. 

5  Taunt.    101.      Arnfield  v  Bate,    3  Supra,  p   151.  S.  C.   Thornton  v  Jones, 

Matte  Sf  Set.  178.     Sac  also  Whitwell  2  Marshall,  287. 


(a)  Bell  v  Alien,  3  Mw\ford  Rtp.  118.  In  an  action  or  assumpsit  against  a 
carrier  for  the  km  of  gipds— when  a  contract  is  alleged  to  carry  them  from  A. 
to  B.  a  Tarianee  UKgrideoct  as  to  the  termini  U  fatal  Tucker  v  Cracklin,  2 
Starku  385.  w 
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and  then  ttates  truly  the  substantive  parts  of  the  warranty* 
of  the  breach  of  which  be  complains,  this  will  be  sufficient, 
without  averring  other  parts  of  the  warranty  entirely 
collateral  and  irrelevant  to  those  stated. (1)  In  the  late 
case  of  Gladstone  v.  Neale,(2)  the  contract  stated  was 
for  the  purchase  of  a  certain  quantity  of  goods,  ("  to 
wit,  eight  ton 8,")  and  the  contract  proved  was ,  for  the 
purchase  of  "  about  8  tons,"  the  exact  amount  not  being 
known  at  the  time,  of  making  the  contract,  but  being  as- 
certained before  the  action  was  brought ;  and  it  was  de- 
termined at  the  trial,  and  afterwards  by  the  Court  of 
King's  Bpnch,  that  the  variance  was  not  material^**) 

(1)  Miles  v  Sheward,  8  East,  7.    (3)  13  East,  410. 


«■ 


4k 


(e)  Wildmao  v  Glossop,  1  B.  tf  Jldcrson  Rep.  9.    Where  the  plaintiff  declar- 
ed on  a  contract  by  which  the  defendant  agreed  to  rtay  him  a  certain  tain,  for 
feu/ the  food  taken  for  a  certain  road ;  and  th«  contract  proved  at  tbe  trial  war, 
that  the  defendant  was  to  pay  for  all  the  land,  the  variance  was  held  fatal. 
Cranford  and  others  v  Morrtll,  8  Johns.  Rep.  253.    Where  the  declaration  al- 
leged an  undertaking  in  consideration  of  a  contract  entered  into  by  the  plaintiff 
to  build  a  ship,  and  the  evidence  was  of  a  contract  to  Jbsisk  a  ship  partly  built,  it 
was  held  that  the  variance  was  fataL    Smilh  v  Barker t  3  Day  31 L    Where  the 
plaintiff  covenanted  to  build  a  mill  in  a  certain  place,  and  by  a  certain  time, 
and  in  an  action  of  covenant  averred  that  be  erected  the  mill  at  the  place, 
and  by  the  time  mentioned  in  the  agreement;  it  was  held  that,  parol  evidence 
that  the  mill  was  erected  at  a' different  place,  and  after  the  time,  by  the  consent 
and  agreement  ef  the  defendant,  did  not  support  the  declaration.  PhUUpt  if  Bvi~ 
Ur  v  Rose,  8  Johns.  Rep.  392.    In  an  action  against  two  or  more  person*,  on  a 
promissory  note  with  a  joint  name  or  firm,  if  the  declaration  contains  no  aver- 
ttieut  that  the  defendants  were  partners  or  acted  under  the  firm,  but  that  the  de- 
fendants made  the  note  in  their  ortn  proper  hands  and  names  thereunto  subset  ibed, 
proof  that  one  of  the  defendants  subscribed  the  note  is  opt  sufficient  to  prove  the 
contract  as  laid.    Pease  and  another  v  Morgan,  7  Jo/ins.  Rep.  468.     In  an  action 
qui  tarn  for  usury,  the  plaintiff  alleged  a  loan  by  the  defendant  to  A.  for  sixty-three^ 
days,  and  produced  a  note  in  evidence  payable  to  the  defendant  ia  sixty  days, 
this  was  held  a  fatal  variance,  although  the  three  days  of  grace  added  to  the 
number  of  days  specified  in  the  note  would  make  sixty-three  days.     WUmsiw 
Monson,  4  Day  114.    See  on  the  subject  of  variance  generally: — Jerome  r 
Whitney,  7  Johns.  Rep.  321.    Lansing  ▼  APKillip,  3  Coiner  Rep.  286.     Whit- 
fee*  v  Ramsey's  Jdmx.  2  Mun.  510.    Drake  v  Watson,  4  Day  37.  Drummomd  ,s> 
Crtrtcher,  2  Wash.  218.     De  Forest  v  Brainerd,  2  Hay  528.    fleers  v  Botsford 
3  Day  159.    Franklin  and  others  v  Talmadge,  6  Johns.  Rep.  8«.    The  PeopU  t 
Runkel,  9  Johns.  Rep.  147.     Evans  v  Smith,  I  Wash,  fa    M' Williams  v  WiUUt 
Id.  199.    Baylies  and  another  v  Fettyplace  andanolh^l  Mats.  R$p.  326.    WrJfA 
»  tAndot  7  Craxth  159.     fc 
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In'all  cases  of  joint  contracts,  in  writing  or  by  pa- 
rol, or  ex  quasi  contractu^  and  in  all  cases  of  joint  obli- 
gations, it  sfcems  now  to  be  settled,  that  if  one  only  be 
sued,  he  may  plead  the  matter  in  abatement,  but  cannot 
take  advantage  of  it  afterwards  upon  any  other  plea  or 
in  arrest  of  judgment,  or  give  it  in  evidence.  Thus  in 
an  action  against  the  defendant  as  drawer  of  a  bill  of  ex- 
change, who  pleaded  non-assumpsit,  and  it  appeared  in 
evidence  at  the  trial,  that  the  bill  was  drawn  by  the  de- 
fendant and  another  jointly ;  on  a  motion  to  set  aside  the 
verdict,  (which  had  been  found  for  the  plaintiff,)  upon 
the  ground  of  this  supposed  ^variance,  the  Court  of  Ex-  *162 
chequer  were  clearly  of  opinion,  that  there  was  no  va- 
riance between  the  bill  of  exchange  proved  and  that  l'1^ 
which  was  declared  upon.(l)  The  same  rule  holds,  ■ 
when  the  action  is  brought  against  one  of  several  part- 
ners;  the  defendant  must  plead  in  abatement,  and  can- 
not give  the  partnership  in  evidence  under  the  general 
issue. (2)  Formerly,  a  different  rule  was  adopted,  on 
the  ground  of  a  supposed  variance, (3)  But  with  respect 
to  the  party  suing,  the  rule  is  still  the  same ;  namely,  that 
if  an  action  of  assumpsit  is  brought  by  one  only  of  seve- 
ral parties  to  a  contract,  who  ought  to  join,  the  defen- 
dant may  take  advantage  of  it  upon  non-assumpsit. (4)(a) 
A  distinction,  however,  has  been  made  between  actions 

(1)  Evans  v  Lewis,  1794,  MS.  cape,    hott  v  Smith,  2  Black,  947.     1  Bos.  If 
reported  in  Mr.  Serjt.   Williams'  edit.     Pul.  72. 

of  Saund.  I  V  291.  d.  Germain  v  Fred-        (J)  Boson  v  Sandford,  2  Salk.  440. 
ericlt,   MS.   case,  id.    Rees  v  Abbott,        (4)    Leglise  v  Chnmpante,     2  Str. 

Cowp.  832.     Powell  v  Lav  ion,  2  New  820.     Graham  v  Robertson,    2T.  R, 

Rep.  365.     See  ante,  p.  2;*2.  282.     1  Saund .201.  /.  in  note.     Teed 

(2)  Rice  v  SuiUe,  5  Burr.  26 11 .  Ab-  v  £1  worthy,  14  East,  210.  ^ 


•  *»■ 


A  variance  in  a  plea,  as  well  as  in  a  declaration,  between  the  contract  as  laid, 
and  the  contract  as  proved,  is  fatal ;  and  it  is  equally  so,  though  the  contract  in 
cither  case  would  he  usurious.  The  rule  even  requires  the  contract  to  be  more 
precisely  slated  in  a  plea  of  usury,  in  bar,  than  ioa  declaration  in  a  qui  tarn  suit, 
because  the  facts  are  within  the  defendant's  knowledge.  Lonrcnce  v  Knits,  10 
Johns.  Rtp.  140.  As  to  variance  in  pleading  an  usurious  contract,  vide  TaU  v 
tV'Atings,  3  Term.  Rep.  531.    Smith,  v  Brush,  8  Johns.  R<>p.  84. 

m 

(ns,  Vide  ante,  IS*. 
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of  assumpsit  and  actions  of  tort ;  and,  in  the  latter  case, 
if  one  only  of  several  persons,  who  ought  to  join,  bring 
the  action,  the  defendant  cannot  avail  himself  of  the  va- 
riance under  the  general  issue,  but  must  plead  it  in 
abatement. (1)  There  is  a  distinction  also  between 
these  forms  of  action,  with  respect  to  the  party  sued.  For 
if  several  persons  jointly  commit  a  tort  the  plaintiff  has  his 
Election  to  sue  all  or  any  number  of  the  parties,  a  tort  be- 
ing in  its  nature  the  separate  act  of  each  individual ;  and 
therefore  in  actions  ex  delicto  against  one  only,  (such 
as  trover,  trespass,  case  for  malfeasance,  and  the  like,) 
for  a  tort  committed  by  several,  the  defendant  cannot 
plead  such  matter  in  abatement  or  in  bar,  nor  give  it  in 
evidence  on  the  general  issue. (2) 

Variance  m     Where  a  deed  is  declared  upon,  and  it  appears  on 
pf0°  "  comparing  and  reading  the  record  with  the  instrument 

produced,  that  some  of  the  words  stated  in  the  plead- 
ings as  descriptive  of  the  deed,  (and  which  cannot  be  re- 
[i7|]  jected  as  surplusage,)  vary  from  the  deed,  the  variance 
will  be  fatal  ;(3)  and  though  some  parts  of  the  deed, 
which  the  declaration  purports  to  set  out  at  length, 
need  not  have  been  stated  at  all,  or  might  have  been 
stated  shortly,  according  to  their  legal  effect  and  op- 
eration,(4)  yet  if  they  are  set  out  at  length,  they  ought 
to  be  proved  as  laid,  and  in  case  of  a  variance  the  plain* 
tiff  must  fail.  A  qualified  covenant  ought  to  be  stated 
with  all  its  qualification ;  for  if  it  is  set  out  in  the  dec- 
laration as  a  general  covenant,   and  on  reading  the 


(1)  Dockwray  ▼  Dickeoson,  Skio.  v  Mawley,  1  Campb.  195.  Howell  ▼ 
640.  Leglise  vChainpaDte,  2  Str.  820.  Richards,  11  East,  633.  Waugh  ▼  Rot- 
Addiion  y  Overend, 6TR.  766.  8idg-  fell,  5  Taunt.  707.  Tempany  y  Ber- 
worth  v  Overend,  7  T.  R.  279.  Blox-  nard,  4  Campb.  20.  Morgan  v  Edw*rd*t 
ham  v  Hubbard,  5  East,  420.  2  Marshall,  96.    Hoar  v  Mill,  4  Maule 

(2)  Boson  v  Sandford,    I  Sbow.  29.  4  Selw.  470. 

Mitchell  rTarbutt,  5  T.  R  6M.  (4)    Dundass    v  Lord    Weymouth, 

(3)  SaodsvLeeer,  2  Ld.  Raym.  792.  Co?rp.  66S.  Price  *  Fletcher,  Cowpi 
Pitt  v  Green,  0  £ait,  1&8,    Bowdftch  727.    JUuJiton  v  Clarke,  2  H.  Bl.  JKl 


^M 


■ 
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deed  in  evidouco  it  appear*  to  be  subject  to  an  excep- 

N  i  lie  fatal. (l](a) 

A  similar  rule  liai  ■    ^  record  is     Variance   i 

in  the  pleadings.     If  ilie  allegation  a  de-"1*0'"'"™" 
|Klipttve  of  the  record,  It  otight  to  lie  »lridly  and  liter- 

een  v. 

i:  where  a  writ    u  lien 

ind  wbon  *return   I  [iroduelion      *  ma 

i(  appeared  to  bo  returnable  on  a  differ- 

bat  stated  in  the  declaration,  the  Court 

held  that  the  variance  wa  if  Uie 

r-oLurn  v  ■  turn-day  was 

»    -101      S«  1U0 

i).i    R. 

,  ,!  v 


■  '  «  IW  (w  »0 . 
ii   .Win  rut  ion 

■  ■".  "ill  make  it  tlfrrttry 


■ 

H.  vnHiino.,BT.R.se> 


.    (Mcdhltlie 
itfadMiUhlsL    Bm&tA  »  MmUs,  i  Camrb.  in;. 

.     i.rrj   nthrri  • 

So,  In  an 

i  tb*  toonri,  u  i«vr  kiilnid  of 

HC  not  negotiable,  via  decl.i 

ii-  I  in  lbs  mitt  |»vUii<-iil  . 

■ 
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\}V^\  material  in  that  case,  because  it  was  part  of  the  descrip- 
tion of  the  writ  stated,  which  could  only  be  proved  by  a 
writ  returnable  on  the  same  day.fr/J  But  where  the 
pleadings  do  not  undertake  to  set  out  the  tenor  of  the 
record,  and  the  substance  only  of  the  record  is  stated, 
there  a  variance  between  the  allegation  and  the  record 
will  not  be  fatal,  provided  the  allegation  is  substantially 
proved.  Thus  in  the  case  of  the  King  v.  Lookup,  on  a 
prosecution  for  perjury,  where  the  objection  was,  that 
the  indictment  stated  a  bill  in  Chancery  to  be  directed 
to  Robert  Lord  Henley,  &c.  and  it  appeared  in  evidence 
to  have  been  directed  to  Sir  Robert  Henley,  Knight,  &c. 
the  Court  overruled  the  objection,  and  held  it  to  be  suffi- 
cient, that  the  complainant  had  preferred  a  bill  before  the 
person  who  held  the  great  seal,  by  whichever  title  he  waa 
styled. (1)  So  in  the  late  case  of  Purccll  v.  Macnaiuara,(2) 

*  164  in  an  action  for  a  malicious  prosecution,  *where  the  alle- 
gation was,  the  defendant  prosecuted  an  indictment  against 
the  plaintiff,  until  afterwards,  scon  a  certain  day  named 
the  plaintiff  was  in  due  manner  acquitted,  &c.  and  to 
prove  this  allegation,  the  record  of  acquittal  was  produc- 
ed, which  shewed  that  the  acquittal  was  on  another  day, 
the  Court  held  that  the  variance  was  not  material,  and 
thai  the  averment  had  been  substantially  proved.^ 
Here  the  day  was  not  alleged  as  part  of  the  description 
of  the  record  ;  but  the  substance  of  the  allegation  was, 
that  the  plaintiff  had  been  acquitted  on  the  prosecution. 
And  it  "  was   no   more  necessary."  said  Mr.   Justice 

V- -  K I       Lawrence,  "to  prove  the  precise  day  of  the  acquittal  as 
..  laid  in  the  declaration,  than  it  is,  upon  an  indictment  for 

(1)  R.  ▼  Lookup,  cit.    1   T.  R.240,  5  Taunt.  18?. 
9  Eaut.  1G4.     R.  v  Piopet,  1  T.  R.  235.        (2)  9  East,  Lr>7.    Philips  v  Bneon,  9 

R.  vpAme,  cit.  9  East,  133      R    v.  East,  293. 
Leefc,  2  Campb.  139.    PynevMcore, 


(a)  In  an  action  on  the  rape'for  causing  the  plaintiff**  goods  to  be  levied  on  after 
the  return  day,  the  day  of  the  levy  ie  material,  and  mnst  be  proved  ai  laid  in  the 
declaration,  although  under  a  sciliret.  Vml  v  Letrisgc  /^ninpjfon,  4  John*.  Ktp- 
4S0.    Vide  2  H'mt.  Sound.  291.  n.    Myers  v  Kent,  2  A7e*>  Rep.  4G3. 

(b)  Vide  Rodman  and  otheri  »  Forman,  8  John.  Rep.  26.    Paje,  v  Wooil«.  %i 
Johns  Rt#.  82.  * 
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murder  or  in  a  declaration  upon  promises,  to  prove  the 
preeise  day,  as  laid,  of  committing  the  murder  or  of  mak- 
ing the  promise."  In  this  respect,  it  cannot  be  material, 
whether  the  proof  is  by  matter  of  record  or  by  parol. 
If,  indeed,  the  declaration  had  proceeded  to  state  that 
the  acquittal  was  on  a  certain  day  as  appears  by  the  rec-  * 
ord,  that  might  have  been  considered  as  descriptive  of 
the  record,  and  then  the  variance  would  have  been  fa- 
tal.(J)f«; 

It  is  a  rule  in  pleading,  that  every  material  fact  which  Variance  id 
is  issuable  and  triable,  must  be  averred  to  have  happened 
at  a  certain  time  and  place.(2)  However  it  will  not 
generally  be  necessary  to  prove  the  time  precisely  as 
laid,(7>)  unless  that  particular  time  is  material.  This  is 
the  constant  course  of  proceeding  in  criminal  prosecu- 
tions, from  the  highest  offence  to  the  lowest.  In  high 
treason,  evidence  may  be  given  of  an  overt  act,  either 
before  or  after  the  day  specified  in  the  indictment ;  the 
^articular  day  is  not  material  in  point  of  proof,  and  is 
nerely  matter  of  form.  Objections  of  this  kind,  on  be- 
half of  the  prisoner,  have  been  repeatedly  over  ruled. (3) 

The  same  general  rule  applies,  with  as  much  reason, 
:o  civil  suits.  Thus  in  an  action  on  a  promissory  note, 
where  the  declaration  states  that  the  defendant  on  such 

(1)  0  East,  161.     And  see  Turner  v  (2)  5  T.  R  620. 

Eyles,    \  Bos.  &  Pul.   456.     Wigley  v  (3)    Lotd    ftalmar  inn's  case;    Lord 

lone*, 5 East,  440.    Readshaw  v  Wood,  Kilmarnock's  case  j    Townley's  case} 

i  Tatrou  13.  Com.  Dig  tit.  Record,  (C.)  State  Trials,  Fost.  8. 


(o)  Id  ao  action  against  a  sheriff  for  the  escape  of  a  prisoner  in  execution,  the 
declaration  stated  a  judgment  for  5403  dollars  and  77  cents,  damages,  and  37  dol- 
lars and  59  cents  costs,  and  that  a  ca.  ta.  was  issued  thereoa ;  and  the  ca.  sa. 
produced  in  evidence  vrav  for  54 II  dollars  and  37  cents ;  it  vrao  hold  that  the  de- 
fendant in  this  collateral  action  could  not  take  advantage  of  the  variance.  Bissel 
y  Kip  5  Johns  Rep.  8*.  Where,  in  a  notice  subjoined  to  a  plea  of  ihp  general 
issue,  a  record  was  stated  to  have  heen  of  June  term,  1810,  and  th*>  record  pro- 
duced in  evidence  was  of  June  1809,  the  variance  was  held  immaterial.  Brocks  v 
itafatii,  8  Johns.  Rep.  455. 


■*•>  Vide  Uiited  Statei  v  Vigol,  2  DaU.  344. 
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a  day  made,  &c.  pioof  that  he  made  his  promissory  note 
on  a  different  day  would  be  sufficient.  So  in  an  action 
for  assault,  battery,  taking  of  goods,  &c.  where  the 
defendant  pleads  the  general  issue,  the  plaintiff  will  not 
be  confined  to  the  day  stated  in  the  declaration,  but  may 
4       prove  the  assault,  &c.  on  any  other  day  before  the  com* 

*  165  menceraent  *of  the  action. (1)  If  the  defendant  justifies 
by  son  assault  on  the  same  day,  and  the  plaintiff  travers- 
es the  cause  of  justification,  and  at  the  trial!  the  defendant 
proves  the  trespass  on  the  same  day,  there  the  plaintiff 

UT4J       cannot  give  evidence  of  an  assault  on  another  day. (2) 
And  though  the  defendant  should  prove  the  assault  of 
the  plaintiff,  on  another  day,  yet  the  plaintiff,  after  hav- 
ing made  such  a  traverse,  cannot  prove  another  assault 
on  a  different  day.  (3) 

Variance  io  With  respect  to  variances  in  the  place  laid  in  the  dec- 
laration \(a)  It  has  been  held,  in  an  action  for  non-resi- 
dence, where  the  parish  was  described  as  St.  Ethelburg* 
and  proved  to  be  St.  Ethelburga,  that  the  variance  was 
fatal  :(4)  so,  in  an  action  of  ejectment,  where  the  premis* 
es  were  described  as  situate  in  the  united  parishes  of  A 
and  By  but  were  proved  to  be  in  the  parish  of  ,#,  and 

(1)  Co.  Lit,  282; a,  b.    2  Roll.  Ab.  C  Art.  3.     Thornton  v  Lyseer,  Cro. 
687,  689.  tit  Verdict,  (N.)  Com.  Dig.  Cr.    514.  coutra,  ^Jones  J.  doubting,) 
tit.  Pleader,  (S.  12.)  Roll.  Ah.  lb.     Sea 2  Sauod.  5.  note  3. 

(2)  Downes  v  Skrrmsber,  Brownl.        (4)  Wilson  q.  L  v  Gilbert,  2  Bos.  & 
233.    2  Roll.  Ab.  U87. 1.  30.  S.  C.  Pul.  281. 

(3)  2  Roll.  Ab.  (380.  tit  Evidence, 


(a)  The  place  of  transitory  actions  is  not  material,  unless  when  made  to  by 
statute;  therefore  in  an  action  of  assault,  battery,  taking  of  goods,  &c.  alleged 
to  have  been  done  in  one  county  or  town,  if  the  plaintiff,  on  not  guilty  pleaded, 
prove  the  fact  in  some  other  county  or  town,  he  will  be  entitled  to  recover.  Bat , 
in  some  cases  the  defendant  may  render  the  place  material  by  pleading  a  justifi- 
cation which  extends  only  to  a  certain  place  ;  as  in  trespass  for  a  false  imprison- 
ment, if  the  defendant  justifies  as  constable  of  D.  in  another  county,  and  travers- 
es every  other  place  out  of  D.  the  plaintiff  must  prove  an  imprisonment  out  of  D. 
So,  in  trespass  for  taking  goods,  the  defendant  may  justify  for  damage  feasant  io 
such  a  close  or  house,  and  traverse  all  other  place?.  Mostyn  v  Fabrigas,  Cmrp. 
177.  Lit.  $  485.  Co.  LiU  282.  a.  b.  2.  If  «nj.  Sound.  5.  b.  Com.  Dig.  Actor* 
( N.  19.)  Pltn&ei  (G.  2.) 


But  where  ihe  premi- 
ses were  iji-  |   i.'.'(//i,  and 
it  appeared  in  evidence  that  part  lay  in  A  and  part  in  B, 
.'.as  no  such  parish  an  the  parish  ",' 
u  Id,  that  the  word  parish  was  mere  surplus- 
Lit  the  plaintiff  was  entitled  to  recover  the 
tends  in  B  as  well  as  in  A-("2)     So,  where  ibe  premises 

I  e  parish  of  b"nrnha'it,  and  ■.. 
ed  to  be  tn  the  parish  of  Famhmr.  Royal,  Ijni  it  did  not 
appear  that  there  were  two  Eamhnw . 
that  the  variance  was  immaterial  ;(3)  so  also,  In  an  ac- 
tion for  use  and  occupation,  where  the  premises   were 
proved   to  lie  in   the  parish  of  Sr.  Mttrg  tan 
•were  described  in  the  declaration  s 

which  last  wasiln    ■  known.fi) 

acre  a  varl- 

■  in   the   parish  of  Chelsea,   and  the  parish  ol 

I  rius  to  be  i'atal.(J>) 

In  an  action  for  use  and  occupation,  although  it  is  not 

j  describe  where  the  premises   lie, 

in  the  declaration  as  situate  in  a  ccr* 
and  .ire  proved  to  be  In   I 
I'  cannot  recover.  17)      Where    thi 

mere  matter  of  venue,  and  not  of  fa- 
in an  action  for  a  nuisance   , 
to  the  plaintiff's  character,  where  the  declaration 
defendant  erected  Ibe  nuisance,  complaiti- 
in  the  parish  of  A,  in  a  street  adjoining  to  tb< 

■-,  S.c.)  the  actual  situation  of  the  house  is  an* 


I ' rt le  dMi  I'rinient-  Lira- 
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material,  and  the  plaintiff  may  recover,  though  it  should 
be  proved  that  there  is  no  such  parish. (1) 


'  The  same  rule,  which  has  been  laid  down  with  rcspec* 
to  civil  actions,  applies  also  to  the  case  of  an  indict 
ment ;  on  the  trial  of  which;  it  will  be  sufficient  to  shew 
that  the  offence  was  committed  in  some  place  withir 
the  county  or  other  division ;  and^  it  seems  to  be  agreed, 
.  says  Mr.  Serjt.  Hawkins(2),  that  the  mistake  of  the  place 
in  which  an  offence  is  laid  will  not  be  material  upon  the 
evidence  on  "  not  guilty  "  pleaded,  if  the  fact  be  proved  at 
some  other  place  in  the  same  county.  Although  the  of 
fence  must  be  proved  to  have  been  committed  in  tht 
county,  where  the  prisoner  is  tried,  yet,  after  such  proof, 
the  acts  of  the  prisoner  in  any  other  county,  tending  to 
establish  the  charge  against  him,  are  properly  admissible 
in  evidence.  This  has  been  determined  to  be  the  rule 
in  cases  of  high  treason,  and  must  equally  apply  to  ca- 
ses of  conspiracy  and  felony.  Where  a  felony  is  stated 
to  have  been  committed  at  a  certain  place  named  in  the 

*    (1)  Jefferiesv  Duncombe,  II  En?t,    Nav.  v  Douglas,  2  East,  497.    Hanw* 
126.  2Campb.  3  S.  C.     For  other  ex-    v  Raymond,  5  Taunt  789. 
^ropta,  see  Comp.  of  Mersey  £  Irwell        (2)  B.  2  ch.  25.  •.  84.   '    < 


•        % 
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tinltotnient,  and  there  is  no  such  place  in  (be  county,  tin 


it  niny  it-opt*  hj  malic*  n 


'  M  airi.r-.1rn;  rif  ■    IMtliri 

■ 
•.»,•,!,  (Lt  gutri^v,  t  ?■■ 


<  •<•  inform 
■lint  It*  »«'(!  w  *u  ittiiWfi  foi  ».',  .Hhrmcl,  the  mm  wai 
Uj.  ii  ««  lifl  '  l..  >  /W.(,  E  Sdfc.  uao. 

V    OUD(«li 

a   h»W   *■•  li-l,L  Jiinl ,   »  ■Ixn  tl.e  Bnulh  Sti 

'.,'    Majrm.lMJi.     Butts* 

1  v  i  miiuk* 

''I'lnt,  an 

■ 

■■    -■■   ■         ■    kI  fori  .     . 

:.'.:■(.  1    L«UA 

■  ■■  i  n!  hi  iodiflnrnl  for  *»■ 


lM!*t9B>itUd| 

V.  1  .'-urA  ftit.     In  «i  icttoi 


4  a  • 


*MT  Tke  b#t  Evidence  to  be  J>rf<hctd+     '    [Cfc.  }. 


rire]  *Sect.  vi. 

That  the  best  Evidence  is  to  be  produced^  fvhich  the  Na- 
ture of  the  Case  admits*    • 

THE  next  general  rule  is,  that  the  best  evidence  must 
be  given  of  which  the  nature  of  the.thing  is  capable.  (1)  (a) 
The  true  meaning  of  this  rule  is,  not  that  courts  of  lair 
require  the  strongest  possible  assurance  of  the  matter  in 
question,  but  that  no  evidence  shall  be  given,  which 
from  the  nature  of  the  thing  supposes  still  greater  evi- 
dence behind  in  the  party's  possession  or  power ;  for  such 
evidence  is  altogether  insufficient  and  proves  nothing, 
but  carries  with  it  a  presumption  contrary  to  the  inten- 
tion for  which  it  is  produced.  Thus,  if  a  party  offer  a 
copy  of  a  deed  or  will,  where  he  is  able  to  produce  the 
original,  this  raises  a  presumption,  that  there  is  some- 
thing in  the  deed  or  will,  which,  if  produced,  would 
make  against  the  party ;  and  therefore  the  copy  in  such 
a  case  is  not  evidence.^    But,  if  he  prove  the  origin- 

(»  Gilb  Ev.  |&  Bull  N.  P.  293. 


immaterial,  this  Heing  a  common  and  weU  understood  abbreviation ;  or,  if  the  V. 
*  might  be  rejected,  still  the  s*B*e  aod  meaning  of  (he  libel  would  be  the  case; 
and  the  court  nay  look  at  the  context  in  order  to  judge  of  the  materiality  of  the 
variance.  Zemi  v  /fe»,  6  Johnt  Rep.  I.  Where  the  declaration  stated  a  libel 
to  have  been  published  in  a  newspaper  called  The  Ontario  Meuengtr,  and  the 
paper  produced,  was  beaded  Ontario  Jfetfcnger,  it  was  held  that  this  was  not  a 
variance.  Sotikmdc  v  SJeaeiu,  10  Johu.  Asp.  443.  An  iuemihie  or  oooteati- 
cal  word  inserted  in  the  declaration,  setting  out  a  writing,  may  bo  rejecttlas 
surplusage.    Kingv  Ptppd,  I  Term.  Rep.  23*. 

(«)  Vide  Smith  and  others  v  Carriogton  and  others,  4  Crone*  €2.  Wood « 
Roach,  2  DalL  ISO.  Thompson  «  Bullock,  1  Bay  364.  Torrey  w  FnJfer,  I 
Matt.  Rap.  524. 

(a)  Bat  a  writing  signed  by  the  plamtift,  in  which  they  admit  the  execution  of 
a  bond  and  warrant  of  attorney  to  them,  and  state  the  tormsf  and  conditions  oa 
which  they  ware  given,  is  evidence  oo  the  part  of  the  defendant,  of  the  existence 
of  the  bond  and  warrant,  vft bout  producing  them.  Dap^aL  v  Leal  ttaL  U  Jam* 
Rep.  404. 


t        ^  •'?  • 
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-a!  deed  or  will  to  be  in  the  hands  of  the  adverse  party,  [:?7] 
who  refuses  to  produce  it,  although  he  has  receiv- 
-ed  a  regular  notice  for  that  purpose,  or  that  the. 
original  has  been  lost  or  destroyed  without  his  default, 
no  such  presumption  can  reasonably  be  made,  and  a  copy 
will  be  admitted,  because  then  such  copy  is  the  best  ev- 
idence that  can  be  produced.(l)ftf)  For  the  same  rea- 
son parol  evidence  is  not  admissible  to  prove  the  con- 
tents of  a  license  from  the  crown,  though  the  license  is 
lost,  because  there  must  be  some  register  of  it  at  the 
secretary  of  state's  ofKce,  and  that  register  would  be 
better  than  parol  evidence. (2)(b) 

This  principle  is  strongly  illustrated  by  a  late  case,  (3) 
where  the  question  was,  whether  the  defendants  had  put 
on  board  the  plaintiff's  ship  some  articles  of  a  combus- 
tible *and  dangerous  kind,  without  giving  due  notice  of  *  168 
their  nature.  It  appeared  in  evidence  at  the  trial,  that  the 
goods  were  delivered  by  the  officer  of  the  defendants, 

(1>  Gilb.  Ev.  13,    Bull.  293.    Gar-  was  admitted,  although  minutes  of  the 

noos  v  S««ift,  I  Taunt.  507.     Sea  post,  examination  had  been  taken  in  writing; 

part  2.  ch.  B  sect.  2.  as  to  the  admiasi  the  Attorney-General  objected  to  the 

biliLy  of  secondary  evidence  in  the  case  production  of  the  minutes,  on  account                       ' 

of  w/  ritten  instruments.  of  the  dancer  and  publ  ic  incouvenience 

(2)  Rbindv  Wilkinson,  2 Taunt  237.  from   the  disclosure  of  other  matters 

For   other  examples,  see  R.  v  Huhe,  contained  in  the  writings,  and  the  Lord 

Peake  N.  P.  C.  131.     R.  v  Doran,  t  Ch.  Justice  (.iir  J.  Pratt)  decided,  that 

Esp.  N.  P    C    127.     Molt  on  v  Harris,  they  could  not  be  produced  without  his 

2  Bsp   N.  P.  C.  548.     Scott  v  Clare.  3  consent 

Campb.  230.     In  Layer's  ca*e,  6  St.  x  (3)  Williams  v  East  India  Company,   ■> 

Tr.  288.  parol  evidence  of  the  prisoner's  3  East,  163,  201. 
examination  before  the  privy  council 


(a)  Banco,  v  Hurst,  3  Desau't  Eq.  Rep.  200.  Andrews  «  Hooper,  13  Matt, 
Rep.  475.     Packer  v  Gonsalus,  S.  &  Ranks  bib. 

*  * 

(&)  So,  the  declarations  of  a  person  wbo  might  have  been  produced  as  a  wit- 
ness are  inadmissible.  2  Day  126  JUxandtr  ▼  AfoAon,  \\  Johns  Rep.  185. 
A  witness  cannot  testify  as  to  the  contents  of  a  paper  in  his  possession  ;  it  should 
be  produced.  Richards  v  Slettart,  2  Day  328.  Where  on  an  indictment  for 
forgery  of  a  bank  note,  a  witness  was  produced  to  prove  the  identity  of  the  bill, 
on  which  he  bad  not  made  any  private  artificial  mark,  although  there  were  ac- 
cidental marks  on  it;  and  which  after  be  had  received  it,  had  been  out  of  his 
possession ;  it  was  held,  that  if  he  had  mad*  any  private  artificial  mark  to  which 
be  ooold  positively  swear,  bis  testimony  would  he  admissible,  but  not  having 
done  so,  the  person  in  whose  possession  the  note  had  been,  ouzht  to  have  been 
produced,  as  the  highest  evidence.    Commonnealth  v  Kin$ont  4  Mass.  Rep.  646. 


t  »  * 
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With.a  written  order  to  the  plaintiff  to  receive  them,  in 
which  order  nothing  was  said  as  to  their  nature ;  that 
.  they  were  received  by  the  £hief  mate  of  the  plaintiff's 
. Jhip,  who  had  since  died ;  and  that  no  other  person  was 
present  at  the  time  of  the  delivery.  }t  was  further  prov- 
ed, by  the  captain  of  the  ship  and  the  second  mate, 
that  no  communication  bad  been  made  to  either  of  them, 
nor,  as  far  as  they  knew,  to  any  other  person  on  beard. 
Upon  this  evidence  the  plaintiff,  who  bad  to  prove  the 
negative,  was  nonsuited,  on  the  ground,  that  he  had  not 
given  the  best  evidence  of  the  want  of  notice,  which  it 
was. in  his  power  to  produce,  by  calling  the  company's 
officer,  who  delivered  the  articles  on  board*  And  the 
nonsuit  was  afterwards  affirmed  by  the  Court  of  King's 
i}?K  Bench.    "  The  best  evidence,"  said  Lord  Ellen  borough 

in  delivering  the  opinion  of  the  Court,  "  should  have 
been  given,  of  which  the  nature  of  the  case  was  capable. 
The  best  evidence  was  to  have  been  had,  by  calling,  in 
the  first  instance,  upon  the  persons  immediately  and  offi- 
cially employed  in  the  delivering  and  in  the  receiving 
"  of  the  goods  on  board,  who  appear  in  this  case  to  have 
been  the  first  mate,  on  the  one  side,  and  the  military 
conductor,  the  defendant's  officer,  on  the  other;  and 
though  the  one  of  these  person^,  the  mate,  was  dead,  that 
did  not  warrant  the  plaintiff  in  resorting  to  an  inferior 
,  and  secondary  species  of  testimony,  (namely,  the  pre* 
sumption  and  inference  arising  from  a  non-communica- 
tion to  the  other  persons  on  board,)  as  long  as  the  mili- 
tary conductor,  the  other  living  witness,  immediately 
and  primarily  concerned  in  the  transaction  of  shippiug 
the  goods  on  board,  could  be  resorted  to;  and  no  im- 
possibility of  resorting  to  this  evidence,  the  proper  and 
primary  evidence  on  the  subject,  is  suggested  to  exist  m 
this  case."  (a) 


(a)  Oo  mi  indictment  for  high  treason,  one  of  the  »peci6catiom  was  for  distributing 

placards  and  hand  bills. — A  number  of  placards,  announcing  a  public  meeting  it 

.fhm-Fields,  having  been  printed,  the  prisoner  takes  twenty  -fire  of  them  from  ffce 


*  # 
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It  has  been  already  observed,  that  although  the  best 
evidence  is  to  be  given  which  the  nature  of  the  case  ad-* 
mils,  *yet  the  strongest  possible  assurance  of  a  feet  is  *  W9 
not  required.  If  a  deed,  for  example,  is  attested  by  sev? , 
eral  subscribing  witnesses,  the  execution  may  be  proved 
by  one  of  them :  or,  if  none  of  those  witnesses  can  be 
produced,  proof  of  the  signature  of  one  witness  will  be 
sufficient ;  for  the  proof  is,  as  far  as  it  goes,  complete* 
and  not  inferior,  in  its  kind,  to  any  that  cait  be  produ* 
ced9(a)  nor  can  it  be  inferred  merely  from  the  absence 
of  further  proof  of  the  same  kind*  that  such  additional 
proof  wouid  be  inconsistent  with  that  already  produced* 
So,  to  prove  the  plaintiff's  demand  satisfied,  the  defend- 
ant  may  give  evidence  of  an  admission  by  the  plaintiff 
to  that  effect,  though  it  should  appear  that  the  plaintiff 
also  signed  a  receipt,  and  it  may  be  said  the  receipt 
would  be  more  satisfactory  proof.(l)  And,- where  an 
agent  for  the  plaintiff  made  a  verbal  agreement  with  the 
defendant,  and  afterwards  put  it  down  in  writing,  which 
was  not  signed  by  the  parties,  as  a  memorandum  to  as- 
sist his  recollection,  such  writing  is  not  the  best  evidence, 

!17(JI 
nor  indeed  any  evidence  of  the  agreement,  though  it     '       ' 

may  bc[  used  by  the  agent  for  the  purpose  of  refreshing 

his  memory.  (2)  {b)    So,  if  parol  evidence  should  be  of- 

(1 )  Jbcob  v  IJndnay,  1  East,   460-    lfi3-      1   East,  460.      Ramsbottom  v 
Smith  v  Young,  1  Caiupb.  439.  Tuhbridge,  2  Maole  if  Sel.  434. 

(2)  Dalisoo  v  Stark,  4  E»p.  N.  P.  C. 


printers j  one  of  the  remaining  placard*  may  be  read  without  any  evidence  ai  to 
the  original  manuscript,  and  without  notice  to  produce  the  original  manuscript  or 
the  twenty-fire  copies,    Rex  v  Watsm%  2  Starkie  129. 

(a)  !o  an  action  oo  a  promissory  note,  to  which  there  was  an  attesting  wit- 
ness who  had  since  become  insane ;  held  that  proof  of  bis  hand  writing  was  mU 
tkieut  to  prove  the  making  of  the  note.  Currkr  ▼  Child,  3  Campb.  283.  Vide 
Nthm  v  Wkittall,  \  B.if  Aldtrton  Rep.  19.  The  subscribing  witness  to  a  prom- 
issory note  being  out  of  the  commonwealth,  other  evidence  was  holden  to  be  ad-  v* 
missible ;  and  this  before  proving  the  hand  writing  of  such  witness.  Homer  v 
H'*Uu,  UMats.  Rcp.m. 

(I)  Vid«  War iog  t>  Warren,  1  John.  Rep.  340. 
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fered  to  prove  a  tenancy,  it  is  no  objection  that  there  is* 
some  written  agreement  relative  to  the  holding,  unless 
it  should  appear  that  the  agreement  was  between  the 
landlord  and  tenant,  and  that  it  continued  in  force  to  the 
very  time,  to  which  the  parol  evidence  applies.(l)  And 
in  a  great  variety  of  cases,  which  have  "been  before 
mentioned,(2)  prima  facie  or  presumptive  proof  is  ad- 
missible, although  perhaps  stronger  evidence  might  have 
been  produced. 

r 

Upon  the  same  principle,  it  will  not  be  necessary  to 
call  the  supposed  writer  of  an  instrument,  for  the  pur- 
pose of  proving  or  disproving  his  hand-writing;  but  the 
evidence  of  persons  well  acquainted  with  the  character 

#  1JT0  °^  k*s  writin§>  *will  be  sufficient.  Such  evidence  is  not, 
in  its  nature,  inferior  or  secondary ;  and  though  it  may 
generally  be  true,  that  a  writer  is  best  acquainted  with 
his  own  hand-writing,  yet  his  knowledge  is  acquired 
precisely  by  the  same  means  as  the  knowledge  of  other 
persons,  who  have  been  in  the  habit  of  seeing  him  write, 
and  differs  not  so  much  in  kind  as  in  degree.  The  tes- 
timony of  such  persons,  therefore,  is  not  of  an  inferior 
or  secondary  species;  nor  does  it  give  any  reason  to 
suspect,  as  in  the  case  where  primary  evidence  is  with- 
held, that  the  fact  to  which  they  speak  is  not  true.  It  is 
the  common  practice  to  receive  such  testimony  in  ordi- 
nary cases ;  and  in  prosecutions  for  capital  offences,  it 
must  be  equally  admissible.  On  a  prosecution  for  the 
'  forgery  of  a  bank-note,(3)  therefore,  Mr.  Justice  Le 
Blanc  held  that  the  signature  in  the  name  of  the  cashier 
of  the  bank  might  be  disproved  by  any  other  person, 

r,^      who  was  acquainted  with  his  hand-writing,  though  the 
cashier  himself  was  not  an  incompetent  witness. (4J 

(1)  Doe  d.  Wood  ▼  Morrif,  12  East,    HJadley,  4  Campb.  5Z 

237.     Doe  v  Pearson,  \1  East,  239.  n.  (3)  Hughes'  case,  1602,  2  East  P.  C. 

(2)  Ch.  7  sect.  2.  The  following  1002. ;  M'Guire's  case,  1801,  S.  P.  ib. 
examplea  may  he  added :  Pourthoase  r  Contra,  Smith's  case,  1788,  2  Cast  P. 
Parker,  1  Campb.  82  Taylor  v  Jones,  C  1000  See  post,  part  2.  chap.  8  sect 
2  Campb   105.    Gibbons  ▼  Coggon,  do.  2   as  to  proof  of  handwriting. 

188.      Hetmsley  ▼  Loader,  do.  430.        (4)  Newland's  case,  2  £ait  P,  C. 
Jones  t  Morgan,  do.  474.    Pantoo  ▼    1081. 
Jones,    3  Campb.  373.    Greens/ay  ▼ 
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#     The  rule,  which  requires  the  best  evidence  to  be  pro- 
duced, is  dispensed  with  in  some  particular  cases. 

J.  Where  it  is  necessary  to  prove  an  entry  in  a  public 
book,  the  original  need  not  be  shewn ;  but  from  a  prin- 
ciple of  general  convenience,  an  examined  copy  will  be 
admitted.  (1)  (a) 

2.  In  the  case  of  all  peace-officers,  justices  of  the 
peace,  constables,  &c.(b)  it  is  sufficient  to  prove  that 
they  acted  in  these  characters,  without  producing  their 
appointments.^)^  And  in  the  case  of  officers  of  any 
branch  of  the  revenue,  where  the  question  is  whether 
they  are  such,  proof  of  being  reputed  to  be  so,  or  of  hav- 
ing exercised  the  office,  is  good  evidence  of  the  fact, 
*ou  any  indictment,  information,  action,  or  prosccu-  *  171 
tion.(3)  (d)  So,  on  an  indictment  for  forgery,  commit- 
ted by  the  defendant  before  a  surrogate  in  an  ecclesias- 
tical court,  proof  that  the  person,  who  administered  the 
oath,  acted  as  surrogate,  has  been  held  to  be  sufficient 
prima  facie  evidence  of  his  appointment  and  author!- 

ft 

(I)  See  part  2.  cli.  6  adfinem.  dons  tried  for  murder  in  1789,  Leach 

(?)  By  Buller   J.   in  Berryman  v  Cr.  C.  585. 

Wise,  4  T.  R  366.     By  the  opinion  of  (3)  St.  I&  G  3.  t.  77. 1.  13.  aod  see 

all  the  judges  in  tbe  case  of  the  Oor-  St.  11  0. 1.  c.  30.  s.  32. 


(a)  An  examined  copy  of  a  bill  and  answer  io  chancery  it  admitted  in  evidence 
at  Nhi  Pritu,  tbe  reason  whereof  in,  that  the  originals  ought  not  to  be  ambulatory 
and  subject  to  be  lost.    Henndl  v  Lyon*  1  B.  if  Alderson  Rep.  1 82. 

(3)  S.  P.  Potter  v  Luther,  3  Johns.  Rep.  431.  Young  and  others  v  Tbe  Com- 
moowealth,  0  Binney  $8.    Fowler  •  Bebee  aod  another,  9  Mass.  Rep.  23  L 

(c)  Tbe  acknowledgment  of  a  deed  before  a  person  who  styles  himself  a  justice 
of  tbe  court  of  commoo  pleas  is  prima  facie  evidence  that  he  n  such.  Lessee  of 
H'xUtnk  v*MU$t  1  Peter's  Rept  439. 

(d)  So,  od  tbe  trial  of  an  indictment  for  obstructing  an  inspector  of  the  customs, 
it  is  not  necessary  to  produce  the  commission  of  the  collector  who  appoints  him ; 
but  proof  that  the  collector  acts  io  such  office,  de  facto,  is  sufficient.  United 
States  t  Seer*  el  n*\  Rep.  C.  C.  U.  S.  first  circuit,  21 5.  An  officer  of  the  customs, 
duly  commissioned  and  acting  in  tbe  dmies  of  his  office,  is  presumed  to  have  taken} 
the  regular  oaths.     United  States  v  Bacheidtr,  2  Gallit'  Rep.  15. 
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ty.(l) '  And  on  an  information  against  a  military  officer  , 
for  false  returns,  it  is  sufficient  to  prove  that  he  acted  in 
the  character  alleged  in  the  charge,  without  adducing  di- 
rect evidence  of  his  appointment.  (2) 

3.  There  are  other  instances,  in  which  strict  proof  is 
made  unnecessary,  because  the  party,  against  whom  it 
would  otherwise  be  requisite  to  produceproof  of  the  par* 
ticular  fact,has  by  his  conduct  precluded  himself  from  dis- 
[131]  puting  the  fact.(3)  Such  is  the  rule  in  an  action  against 
clergymen  for  non-residence,  in  which  it  is  reasonable, 
that  the  acts  of  the  defendant  as  parson,  and  his  receipt  of 
the  emoluments  of  the  church,  should  be  evidence 
against  him  of  his  being  parson,  without  formal  proof  of 
the  defendant's  title. (4)  So,  in  an  action  by  a  person, 
a*  farmer  and  renter  of  tolls,  appointed  under  an  act  of 
parliament,  for  tolls  due  at  a  turnpike-gate,  although  the 
plaintiff  will  not  be  entitled  to  recover  on  the  special 
count,  unless  he  has  been  legally  appointed  collector  of 
the  tolls,  yet,  if  the  defendant  has  accounted  with  him  in 
that  character,  the  want  of  a  formal  appointment  will  not 
preclude  him  from  recovering  on  the  account  stated.  (5) 
So,  a  tenant  is  considered  as  admitting  the  title  of  the 
1  landlord,,  under  whom  he  holds,  and  will  not  be  permit- 

ted afterwards  to  dispute  it(S)(a)  ;  he  may  shew  that  the 
lessor's  title  had  expired,  but  cannot  dispute  the  right, 
under  which  he  himself  is  in  possession. (7) 

(1 )  R. ▼  Verelst,  3  Campb.  432.    R.    Hams,  d.o.  3t  R. 635. 

v  Creswell,  Lood.  Sitt.    tfter  Mich.  (5)  Peacock  v  Harris,  IvCarf,  I6J. 

1816,  S.  P.  (6)  Balls  v  Wettwood,  2  Campb.  II. 

(2)  R.  v  Gardner,  2  Campb,  513.  Stonard  v  Dunkio,  do.  34$.    Pantoo  v 
h)  By  Chambre  J.  Smith  v  Taylor,  Jones,  3  Campb.  372.     Doe  Dem.  Lul- 

1  Bos.  &  Pul.  N.  R.  210. ;  and  see  the  ham  v  Feon,  3  Campb.  190     Brooksby 

ihe  oases  cited  ante,  p.  83.  and  Wood-  v  Watts,  5  Ylarshall,  38. 

ward  v  Larking,  3  Esp.  N  PC.  286.  (7)  England  w  Slade,  4  T.  R.  €62. 

(4)  By  Chambre  J.  Smith  v  Taylor,  Jackson  v  Rainsbottom,  3  Mtulc*  Sel. 

t  New  Rep.  210.    Bevan  q.  L  v  Wil-  M6. 


(a)  Vide  Jackson  d.  Low  and  others  v  Reynolds,  1  Cbtnei'  Rep  444.  Jackson 
d.  Bleecker  v  Whitford,  2  Coin**'  Rep.  215.  Jackson  d.  Van  Alen  v.Vosburgh  % 
"  Johns.  Rep.  J 86,    Brant  d.  Cuyler  and  others  v  Livermore,  10  Johns.  Rcp.te%> 
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This  princijJle  was  carried  farther  in  the  ease  of  Rad- 
ford q.  t.  v.  iVl'Intosh ;  too  far  indeed,  in  the  opinion  of 
one  learned  Judge. (1)  That  was  an  action  for  penal- 
ties under  the  post-horse  act,  brought  by  the  plaintiff  at 
farmer-general,  and  proof  of  his  appointment  was  dis- 
pensed with,  *because  the  defendant  had  previously  ac-  #  tf% 
counted  with  him  as  farmer-general.' (2)  So,  in  an  action: 
for  subtraction  of  tithes,  proof  of  the  defendant's  for- 
mer acknowledgment  of  the  plaintiff's  title  to  the  tithes 
is  sufficient  evidence,  as  against  the  defendant  a  wrong- 
doer. (3)  So,  in  an  action  against  the  defendant  for  slan- 
der, in  charging  the  plaintiff  with  being  a  swindler,  and 
threatening  that  he  would  have  him  struck  off  the  roll 
of  attornies,  the  Court  was  of  opinion,  that  the  defend- 
ant's threat  amounted  to  a  distinct  acknowledgment  that 
the  plaintiff  was  an  attorney,  and  dispensed  with  fur-  i'  ~J 
ther  proot(4)  The  principle  to  be  extracted  from  these 
cases  seems  to  be,  that  where  a  defendant,  in  the  course 
of  the  transaction,  on  which  the  action  is  founded,  has 
admitted  the  title,  by  virtue  of  which  the  plaintiff  sues, 
it  amounts  to  prima  facie  evidence,  that  the  plaintiff  is 

(t  >  Chambre  J.  1  Bos.  if  Pull.  N.  R.  (3)  1  80s.  &  Put.  N.  R  210. 

211-  3  T.  R.  635.    4  T  R  366     Chapman 

(2)  3  T.  R.  932.     And  see  Cross  r  v  Beard,  3  Anstr.  49L    4  Gwill.  1483. 

Kaye,  0  T.  R.  66J.  and  1  New  Hep.  S.  C. 

211.  14)  Berrymao  v  Wise,  4  T.  R.  36ft 


Jackson  d.  Anderson  and  another  v  M*Leod,  12  Johns.  Rep.  182*  Parraya 
House,  I  Holt  N.  P.  Rep.  489.  Where  a  person  in  possession  of  land  covenant! 
with  another  to  pay  him  for  the  land  and  receives  a  deed  from  him  ;  in  an  action 
of  ejectment  by  the  covenantee,  he  is  estopped  from  setting  up  an  outstanding  ti- 
tle* or  a  title  in  himself,  unless  he  can  show  that  he  was  deceived  or  imposed  upon 
to  making  the  agreement  Jackson  ex  d.  Brawn  v  Ayr$%  14  Johns.  Rep.  224, 
And  a  person-,  who  has  purchased  the  interest  of  the  tenant  at  a  sale  under  an  ex- 
ecution, is  equally  precluded  from  contesting  the  landlord's  title.  Jackson  d. 
Klein  9  Graham,  3  Caines*  Rep.  188.  In  an  action  for  use  and  occupation,  it  was  held 
that  the  tenant  of  a  copybeld  tenement  could  not  show  tfiaf  it  had  been  seized  at 
forfeited  by  the  lord  of  the  manor,  unless  he  had  disclaimed  holding  of  the  plain- 
iit%  and  entered  afresh  under  the  new  landlord.  Ball  v  Hresbvood%  2  Campb.  11. 
In  an  action  against  several  defendants  as  partners,  their  acts  and  declarations* 
are  evidence  of  the  existence  of  the  partnership  without  producing  the  written 
agreement  of  partnership.     Widdi/uld  v  Widdifield,  2  Binney  24*. 

32 
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entitled  to  sue.(l)  And  upon  this  principle  two  of  the 
Judges  of  the  Court  of  Common  Pleas  were  of  opinion 
that  the  plaintiff  was  entitled  to  recover  in  the  case  of 
Smith  v.  Taylor.(2)  That  was  an  action  for  defamation, 
in  which  the  plaintiff  averred,  that  he  was  a  physician 
and  exercised  the  profession,  and  that  the  words  were 
spoken  concerning  him  as  a  physician.  The  material 
facts  of  the  case  were  shortly  these  ;  the  plaintiff,  having 
practised  in  the  profession  of  a  physician,  was  called 
upon  to  attend  a  sick  person,  for  whom  he  prescribed  ; 
the  defendant  was  employed  as  apothecary,  and  made 
up  the  prescription  ;  in  this  situation  of  things,  the  de- 
fendant spoke  the  words  charged  in  the  declaration, 
which  did  not  impute  to  the  plaintiff  any  want  of  quali- 
fication by  degree,  but  called  him  by  his  professional 
title  of  doctor,  and  ascribed  to  him  nial-practice  in  his 
treatment  of  the  patient.  "  The  question,"  said  the 
Chief  Justice,  "  is,  whether,  in  this  particular  action 
upon  these  particular  words,  the  evidence  offered  was 
*1T$  not  sufficient  optima  facie  evidence,  that  the  plaintiff 
had  lawfully  practised  as  a  qualified  authorised  doctor 
of  physic  ?  And  considering  the  nature  of  the  words 
and  the  situation  of  the  defendant,  that  the  charge  had 
no  relation  to  the  want  of  qualification,  but  merely  to 
the  practice,  and  that  it  was  accompanied  by  the  expres- 
sion (Dr.  S.'  I  think  that  these  circumstances  afforded 
sufficient  prima  facie  evidence  that  the  plaintiff  was  doc- 
tor." If,  indeed,  the  words  imply  a  charge  that  the 
plaintiff  was  not  qualified  to  act  in  the  particular  char- 
acter which  he  assumed,  he  ought  to  prove  his  qualifi- 
cation, and  it  will  not  be  sufficient  to  shew  that  be  act- 

TSr"  e(*  *n  *at  caPaci*y*(3)  And  where  the  words  imply 
merely  ignorance  or  negligence,  without  admitting  the 
plaintiff  to  be  qualified,  and  the  plaintiff  avers  that  he  is 
qualified,  he  will  be  bound  to  prove  his  qualification.  (4) 

<1>  By  Hemth  J.    1  New  Rep.  208.  30a     In  this  laft  eve,  there  wts  ato 

('*)  i  Now  Rep.  106  Minefield  C.  J.  ad  aveiment,  that  the  plaintiff  {had  ta- 

and  Heath  J. ;  Rooke  J  and  Cbambre  ken  the  degree  o/  doctor  o/  phytic)  was 

J.  Contra.  duly  qualified 

(3)  Pickford  *  Gutrb,  8  T.  B.  305.  (4)  Sec  1  New  Rep.  204,  214. 

a.  (a.)  Moiiej  v  Thornton,  8  T.  R. 
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4.  The  strictness  and  particularity  of  proof,  which 
would  have  been  requisite  by  the  common  law,  is  now 
in  many  instances  dispensed  with  under  the  provisions 
of  several  acts  of  parliament.  One  instance,  relative  to 
the  appointment  of  officers  of  the  revenue,  has  been  al- 
ready noticed-  Another  instance  occurs  in  proceedings 
against  persons  concerned  in  the  publication  of  news* 
papers.  The  various  proofs  in  these  proceedings  are 
much  facilitated  by  a  late  act  of  parliament,(l)  the  prin-  St.33G.  ac 
cipal  object  of  which  was  to  prevent  the  mischiefs  aris- 
ing from  the  printing  and  publishing  of  newspapers  by 
persons  unknown.  That  act  declares  it  illegal  for  any  s.  I.2.*. 
person  to  print  or  publish  a  newspaper,  until  there  has 
been  delivered  to  the  commissioners  for  stamp-duties  at 
their  head-office,  or  to  some  officer  appointed  by  them 
for  this  purpose,  an.  affidavit  or  affirmation  in  writing, 
signed  by  the  person  making  it,  specifying  the  true 
names,  additions,  descriptions  and  places  of  abode,  of 
every  person  intended  to  be  printer  or  publisher,  as  well 
as  of  the  proprietors  of  the  newspaper,  the  true  descrip-  * 
tion  of  the  house  where  the  paper  is  intended  to  be 
printed,  and  the  title  of  the  paper.(2)  The  9th  section  s.0. 
enacts,  that  these  affidavits  shall  be  kept  as  the  commis- 
sioners direct,  and  that  they,  or  certified  copies  of  them, 
shall,  in  all  civil  and  criminal  proceedings  touching  any 
newspaper  there  mentioned,  be  admitted  as  conclusive 
evidence  of  the  truth  of  the  matters  set  forth  in  the  afiv 
davits,  against  every  person  who  has  signed  and  sworn, 
and  shall  also  be  admitted  as  sufficient  evidence  of  thq 
truth  of  such  matters  against  every  person  therein  men* 
tioned  to  "be  a  proprietor,  printer,  or  publisher,  unless 
the  contrary  shall  be  satisfactorily  proved. — The  11th  s-  "• 
-section  enacts,  that  after  producing  in  evidence  such  affi- 
davit or  a  certified  copy,  and  after  producing  a  news- 
paopr,  entitled  in  the  same  manner  as  the  newspaper  rnen- 
tiAed  in  the  affidavit,  and  in  which  the  names  of  the  - 
printer  and  publisher,  and  the  place  of  printing,  are  the 

(1)  St  38  G.  3.  c  7S.    (2)  Sect.  1, 3, 5. 
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*  *atne  as  those  mentioned  in  the  affidavit,  it  shall  not  be 
fk!84j  necessary  for  the  plaintiff,  informant,  or  prosecutor,  or 
person  seeking  to  recover  any  of  the  penalties  given  by 
the  act,  to  prove  that  the  paper  was  purchased  at  any 
house  or  office,  belonging  to  or  accupied  by  the  defen- 
dant, or  by  his  servants  or  workmen,  or  where  he  usual* 
ly  carries  on  the  business  of  printing  or  publishing  the 
& 13,  paper,  or  where  the  same  is  usually  sold. — The   13th 

section  further  enacts,  that  the  commissioners  or  officers, 
by  whom  the  affidavit  is  kept,  upon  application  to  them 
by  any  person  requiring  a  certified  copy  of  the  affidavit, 
in  order  that  it. may  be  produced  in  any  civil  or  criminal. 
proceedings,  shall  deliver  sucheertified  copy  to  the  per- 
8,14.  son  &PPly*n§* — The  14th  section  after  reciting  the  pub* 

lie  inconvenience  which  must  result  from  obliging  the 
officers  to  attend  personally  for  the  purpose  of  proving 
the  signing  and  swearing  of  the  parties,  enacts,  that  in  ail 
cases  a  copy  of  any  such  affidavit  or  affirmation,  certified  \ 
to  be  a  true  copy  under  the  hand  or  hands  of  one  or  more 
of  the  commissioners  or  officers  in  whose  possession  the 
same  shall  be,  shall,  upon  proof  made  that  such  certifi- 
cates have  been  signed  with  the  band-writing  of  the 
person  or  persons  making  the  same,  and  whom  it  shall 
not  be  necessary  to  prove  to  be  a  commissioner  or  com- 
missioners, or  officer,  or  officers,  be  received  in  evi- 
dence as  sufficient  proof  of  such  affidavit  or  affirma- 
tion, and  that  the  same  was  duly  sworn  or  affirmed, 
and  of  the  contents  thereof;  and  such  copies,  so  produ- 
ced and  certified,  shall  also  be  received  as  evidence,  that 
the  affidavit  or  affirmation,  of  which  they  purport  to  be 
copies,  have  been  sworn  or  affirmed  according  to  this 
act,  and  shall  have  the  same  effect,  for  the  purposes  of 
evidence,  to  all  intents  whatsoever,  as  if  the  original  af- 
fidavits or  affirmations,  of  which  the  copies  so  produced 
and  certified  thai  I  purport  to  be  copies,  had  been  produ- 
ced in  evidence,  and  been  proved  to  have  been  duly  so 
certified,  sworn  and  affirmed,  by  the  person  or  persons 
Appearing  by  such  copy  to  have  sworn  or  affintraflAto 
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saffie  as  aforesaid. — The  17th  section  requires  the  &n. 
printer  or  publisher  to  deliver  to  the  commissioners  at. 
their  head  office,  or  to  officers  appointed  .by  them,  one 
of  the  papers  signed  by  the  printer  or  publisher*  with  hia 
name  and  place  of  abode ;  and  further  enacts,  that  in  case- 
any  persons  shall  make  application  to  the  commission* 
era  of  to  such  officers,  in  order  that  such  newspaper  or  V^'A 
other  paper,  so  signed  by  the  printer  or  publisher,  may 
be  produced  in  evidence  in  any  civil  or  criminal  pro* 
ceeding,  the  said  commissioners  or  such  officers  shall,  at 
any  time  within. two  years  from  the  publication,  either 
cause  the  same  to  be  produced,  in  the  court  in  which  it 
is  required  to  be  produced,  and  at  the  time  when  it 
is  required  to  be  produced,  or  shall  deliver  the  same 
to  the  party  applying  for  it,  taking  according  to  their  dis- 
cretion, reasonable  security  at  his  expense,  for  return* 
ing-tke  same  to  the  said  commissioners  or  such  officer. 

It  has  been  determined,  in  the  construction  of  this  act, 
that  an  affidavit  containing  all  the  particulars  required 
by  the  act,  together  with  the  copy  of  a  newspaper  pro* 
duced  from  a  stamp  office,  containing  the  libel,  and  cor- 
responding exactly  with  the  description  in  the  affidavit, 
is  not  only  evidence  of  the  publication  by  the  parties 
named,  but  also  that  the  paper  was  published  in  that  par* 
ticular  county,  jvhere  the  affidavit  specifies  it  to  have 
been  printed.(l)     This  would  be  good  evidence  of  such 
a  publication  under  the  9th  section,  without  the  aid  of 
the  11th  section,  which  last  renders  it  most  clearly  ad* 
missible.    The  publication  may  be  proved  by  the  ori- 
ginal affidavit,  signed  by  the  defendant  as  the  sole  pro- 
prietor of  the  paper,  and  specifying  the  place  where  it 
was  intended  to  be  published,  together  with  proof  that  a 
copy  of  the  paper,  containing  the  alleged  libel,  had  been 
there  purchased.^)    If  a  certified  copy  of  the  affidavit 
is  produced  in  evidence,  purporting  to  have  been  sworn 
before  a  distributor  of  stamps  in  the  country,  it  ought 

(I)  *.  *  Hart  wd  White,  10  Bait,       <2)  B.  ▼  White,  3  Caftpb.  100. 
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to  be  proved  that  he  had  authority  to  take  the  affidavit, 
unless  the  affidavit  itself  state  the  fact ;  if  the  jurat  pur* 
port  that  the  officer  had  sjch  authority,  further  proof 
will  not  be  necessary.(l) 


Sect.  VII.- 

Thai  Hearsay  is  not  Evidence. 

IT  is  a  general  principle  in  the  law  of  evidence,  that 
If  any  fact  is  to  be  substantiated  against  a  person,  it  ought 
;IS0j  to  be  proved  in  his  presencefaj  by  the  testimony  of  a 
witness  s\Vom  to  speak  the  truth ;  and  the  reason  of  the 
rule  is,  because  evidence  ought  to  be  given  under  the 
sanction  of  an  oath,  and  that  the  person,  who  is  to  be 
affected  by  the  evidence,  may  have  &n  opportunity  of 
interrogating  the  witness  as  to  his  means  of  knowledge 
and  concerning  all  the  particulars  of  the  fact. 

Hearsay  evidence  of  a  fact,  therefore,  is  not  admissi* 
b\e.(b)  And  the  same  principle  is  applicable  to  state* 
ments  in  writing,  no  less  than  to  words  spoken  :  wheth- 
er spoken  or  written,  they  are  equally  inadmissible  in 

(3)  Id.  99. 


(a)  Vide  Perine  v  Van  Note,  I  Southard  JV.  J.  Rep.  146.  Bedington  9  Southat* 
4  Price  ex  Rep.  232.    But  where  arbitrator*,  after  a  wit  new  had  been  swon^amfl 
examined,  and  they  were  left  alooe  to  deliberate  on  their  award,  called  the  wiV 
nets  again,  and  without  the  knowledge  or  presence  of  the  parties,  and  examined 
him  as  to  matters  material  to  the  controversy,  oo  which  be  bad  before  given  tee* 
timouy,  bat  about  which  the  arbitrators  differed  as  to  what  the  witness  did  testily 
on  the  former  hearing :  an  injunction  to  stay  proceedings  at  law,  oo  the  arbitra- 
tion bond  for  the  hod  performance  of  the  award,  was  refused.  Htrrick  v  BlaSr^  1 
Johns.  Ch.  Rtp.  101.    Depositions  are  not  permitted  to  be  taken  out  oy  the  jury 
unlets  by  consent    WhiU  r  Babing,  I  YtaUt  400. 

(b)  Vide  Overseers  of  Gerroaotown  v  Overseers  of  Livingston,  2  Cnnes9  Rtp* 
107.  Jackson  d.  Watson  vCris,  II  Johu.  Rtp.  437.  Claiborne  v  Parrisb,  % 
Wath.  148  Gray  v  Goodrich,  7  John.  Rep,  95.  Woooard  v  Paine  &  Lakfc,  15 
Johns,  Rtp.  40& 
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evidence.  The  *only  difference  between  tbem  in  this 
respect  is,  that  there  is  a  greater  facility  of  proof  in  the  * 
one  case  than  in  the  other;  a  written  account  is  proved 
to  be  genuine,  by  proof  of  the  hand-writing ;  but  the 
genuineness  of  mere  oral  declarations  must  depend  up- 
on the  memory  and  accuracy  of  the  witness,  who  pro- 
(esses  to  repeat  them* 

To  this  genera!  rule  there  are  some  exceptions,  which    Exceptions. 

will  be  separately  considered. 

« 

First,  with  regard  to  hearsay  on  questions  of  pedigree*    *?  nf&c** 
*c  On  enquiring  into  the  truth  of  facts,  which  happened  a  • 

long  time  ago,  the  courts  have  varied  from  the  strict  rules 
of  evidence  applicable  to  modern  facts  of  the  same  de- 
scription, on  account  of  the  great  difficulty  of  proving 
those  remote  facts  in  the  ordinary  manner,  by  living 
witnesses.  On  this  principle,  hearsay  and  reputation, 
(which  latter  is  the  hearsay  of  those  who  may  be  suppo- 
sed to  have  known  the  fact,  handed  down  from  one  to  ♦ 
another,)  have  been  admitcd  as  evidence  in  cases  of  ped- 
igree." (l)(a)  Thus,  declarations  of  deceased  members 
of  the  family  are  admissible  evidence  to  prove  relation- 
ship ;  as,  who  was  a  person's  grandfather,  or  whom  he 
married,  or  how  many  children  he  had,  or  as  to  the 
time  of  a  marriage  or  of  the  birth  of  a  child,  and  the 
like,  of  which  it  cannot  be  reasonably  presumed,  that 
better  evidence  is  to  be  procured.  In  ancient  times,  [1871 
while  the  feudal  system  prevailed,  great  facilities  of  es- 
tablishing descents  were  afforded  by  means  of  inquisi- 
tions post  mortem.  The  heads  of  families,  upon  these 
occasions,  made  solemn  declarations,  which  were  pre- 

'  (1)  Per  Le  Blanc  J.   in  Higham  v    Lord  Chancellor*!  judgment  in  the  case 
BAdpny,  If  Eait,  120.    Aod  see  the    of  Vowels  v  Young,  13  Ves.  jun.  143. 

^■IT1^»MB^<^P— ^^^1 tT- — ~~ — ^—  — ■         " ' , 

(a)  Vide  Strickland's  Leisee  v  Poo),  I  Ball.  14.     Douglas  v  Sanderton,  I 
Yeata'  Rep  15.    Evidence  by  bean  ay  and  general  reputation  u  admissible  ai  to 
pedigree,  bat  not  to  eiUblifh  the  freedom  of  an  ancestor.    Davis  etaLv  W  oon\ 
1  JWualm  Jfep.  S. 
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served  as  matter  of  record.(l)  But,  these  having  now 
grown  into  disuse,  it  is  often  extremely  difficult  to  prove 
a  pedigree,  and  recourse  must  be  had,  from  necessity,  to 
the  best  evidence,  that  the  nature  of  the  subject  will  ad- 
*  175  m^-  *I°  a  late  case,-  proof  by  one  of  the  family,  that  a 
'  particular  person  had  many  years  before  gone  abroad, 
and  was  supposed  to  have  died  there,  and  that  the  wit- 
ness had  not  heard  in  the  family  of  his  having  married, 
was  considered  by  the  Court  of  King's  Bench,  good  pri- 
ma facie  evidence  of  the  person's  death  without  lawful 
issue.(2)fa) 

It  is  not,  however,  every  statement  or  tradition  in  the 
family,  that  can  be  admitted  in  evidence.  "  The  tradir 
tion,"  said  Lord  Eldon  in  the  case  of  Wbftfocfce  v.  Ba- 
ker(3), <c  must  be  from  persons  having  such  a  connection 
with  the  party  to  whom  it  relates,  that  it  is  natural  and 
likely  from  their  domestic  habits  and  connections,  that 
they  are  speaking  the  troth,  and  that  they  could  not  be 
mistaken.  Declarations  in  the  family,  descriptions  in 
wills,  descriptions  upon  monuments,  in  Biblesffr)  and 
registry  books,fcJ  are  all  admitted  upon  the  principle 
that  they  are  the  natural  effusions  of  a  party,  who  must 
khow  the  troth,  and  who  speaks  upon  an  occasion,  when 

»  * 

(!)  13  Vet  juo.  143.  (3)  13  Ves.  514.    Edwards  f  Bar- 

(2)  Doe  dent.  Banning  ▼  Griffin,  15    vey,  1  Cooper,  Cb.  Rep.  38. 
Batt,  £83. 


»■  ■  Jh.  — 


(a)  Where  the  sitter,  a  witness,  testified  that  the  heard  that  her  brother,  in 
1776,  was  with  the' New- York  troops,  but  never  beard  ol  him  again  until  foorteeo 
years  after  the  war,  when  the  was  told  that  he  had  been  killed,  that  the  general 
opinion  in  the  family  was,  t«atkhe  was  dead ;  this  was  held  admissible  evidence  ier 
the  purpose  of  showing  bit  death,  and  the  place  where  he  died ;  but  not  that  he 
served  in  the  army  as  a  soldier  entitled  to  bounty  land.  Jeckttn  d.  Mwf  * 
jfrnAam,  15  Johns,  Rep*  228.  , 

(a)  Vide  Douglas'  Lessee  v  Sanderson,  2  DaU.  1 16. 

(e)  So,  the  original  registry  kept  by  a  religions  society  of  the  birth*  and  deatbi 
among  iti  members  it  evidence.    Swewr  ▼  Whitman's  Lwut  6  Birmey  416. 
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his  mind  stands  in  an  even  position  without  any  tempta- 
tion to  exceed  or  fall  short  ol  the  truth.' '(a) 


in 


Descriptions  in  family  Bibles  have  been  mentioned 
only  by  way  of  example.  The  admissibility  of  such 
entries,  it  is  scarcely  necessary  to  observe,  can  in  no  de- 
gree depend  *upon  the  circumstance  of  their  being  in- 
serted in  the  family  Bible,  though  on  that  account  the 
statement  may  be  entitled  to  greater  consideration.— 
A  memorandum  inserted  in  any  other  book,  by  one  of  the 
family,  may  be  given  in  evidence.  So,  a  will  by  an  an* 
cestor  is  evidence  on  a  question  of  pedigree,  (though  it 
be  found  cancelled,  and  not  known  to  have  been  pro* 
ved  or  acted  upon,)  if  it  appears  to  be  treated  as  a  pa* 
per  relating  to  the  family. (1)  And  recitals  in  family 
deeds,faj  monumental  inscriptions,  engravings  on  rings, 
old  pedigrees  hung  up  in  a  family  mansion,  and  the  like, 
(in  which  it  is  improbable  that  a  description  would  be 
suffered  to  continue,  if  erroneous,^  are  all  of  them  ad- 
missible upon  the  same  principle«(2) 


*  it* 


[188] 


Declarations  made  by  a  deceased  husband,  as  to  the 
legitimacy  of  his  wife,  are  evidence,,  though  he  was  not 


(1)  Doe  dera.  Johnson  t  Lord 
broke,  il  East,  $05. 


(2)  T3  Vet.  jmr.  144.    Bull.  N.  P. 
233.    Corp.  594.    10  East,  U0. 


(a)  f  ft  6tf  aetfoo  of  ejectment  for  land  in  the  state  of  New-Tort,  the  lesson  of 
tKe  plaintiff  redded  in  England,  aod  claimed  to  be  heirs  of  tbe  person  who  died' 
teiafd  of  tbe  premise) :  a  witness  deposed  at  the  trial,  that  he  If  new  the  ancestor, 
and  bad  charge <rf  the  land  as  his  agent,  aod  corresponded  with  him,  and  after  hit 
death  frith  the  feasor,  who  sent  him  a  power  to  act  for  hfm  as  heir  arid  devisee* 
•nd  that  his  information  was  also  derived  from  persons  acquainted* with  the  family 
of  the  lessors ;  it  was  befd  that  the  knowledge  thus  derived  by  the  witness  of  the 
death  of  tbe  ancestor  and  heirship  of  the  lessor,  was  evidence  of  pedigree  sufficient; 
to  for  to  thevjury.  Thompson',  J.  in  delivering  the  opinion  of  the  court  observes, 
that  the  books  furnish  as  with  no  definite  or  precise  rule  on  the  subject:  almost' 
any  circumstances  which  are  calculated  to  show  a  general  reputation  and  afford 
reasonable  grounds  of  belief,  are  received  as  evidence  of  pgdigfee.  Jackson  oV 
Boas  onst  otheri  v  Coofey,  8  John.  Rep.  !28. 

(&)  Paxlon  r  Price,  I  Testes'  Rep.  300. 
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related  to  her  by  blood ;  for  the  husband  matt  be  suppos- 
ed to  have  more  intimate  knowledge  on  that  subject, 
than  a  distant  relation. (1)  But  the  opinion  of  deceased 
neighbours,  or  of  acquaintances  of  the  family,  are  not 
evidence  on  a  question  of  pedigree (2) ;  nor  is  the  hear- 
say of  a  relative  to  be  admitted,  when  the  relative  him* 
self  can  be  produced.(3) 

The  declarations  of  a  deceased  member  of  the  family 
*  are  not  to.be  admitted,  unless,  as  was  before  mentioned, 

they  have  been  made  under  circumstances,  when  the  re- 
lation may  be  supposed  without  an  interest  and  without 
a  bias.  If  they  were  made  on  a  subject  in  dispute,  after 
the  commencement  of  a  suit,  or  after  a  controversy  pre* 
paratory  to  one,  they  ought  not  to  be  received  in  evi- 
dence, on  account  of  the  probability,  that  they  were  par- 
tially drawn  from  the  deceased,  or  perhaps  intended  by 
•  177  him,  to  serve  one  of  the  ^contending  parties.  There 
has  been. some  difference  of  opinion  on  this  subject*  In 
a  case  reported  in  Viner's  Abridgment(4),  Ch.  B.  Rey- 
nolds refused  to  admit  declarations,  which  had  been 
made  at  a  time  when  the  point  had  become  the  subject 
of  controversy.  On  the  other  hand  such  evidence  was 
[It* 0 j  received  by  Lord  CamdenfdJ;  and  Lord  Mansfield  in 
the  case  of  Goodright  on  the  demise  of  Stevens  v. 
Moss(6J  was  of  opinion,  that  an  answer*  bj  a  deceased 
mother  to  a  bill  filed  against  her,  stating  the  time  of  a 
child's  birth,  might  be  admitted  as  evidence  on  the  foot- 
ing of  a  declaration*  On  the  trial  of  the  cause,  Mr*  Ba- 
ron Eyre  rejected  this  answer,  together  with  the  general 


• 


(t)  Vowels  r  Toting,  13  Ves.  jun.  (4)  Dev.  Sp.  Ait.  173!,  Vhl    Ab. 

148.  E?.  [T  b.  91.] 

(2)  13  Vm.  jun.  147.  514.   3  T.  R.  (5)  Hayward  v  Firmioo,  8itt  after 

t23.    See  Bull.  N    P.  295.     I  Maule  Tap.  term  1766;  cited  by  Lawrence  J, 

&  Sel.  689.     14  East.  330.  in  the  Berkeley  peerage  case ;  aod  tee 

'    (3)  Pendrel  v  Pendrel,  S  Str.  924.  Nickob  ▼  Parker,  Exr.  Sp.  Am.  180$, 

Boll  N.  P    113.    Harrison  t  Blades,  14  East,  331 .  a. 

.3  Campb.  4*7.  (S)  Cowp.  594. 

'  *  The  answer  is  described  by  the  reporter  of  this  case  as  an  answer  Eo  Chance* 
ly.  It  appears  from  an  enquiry,  which  was  made  in  the  ease  of  the  Berkeley 
peerage,  that  proceedings  bad  been  iostitued  in  the  Court  of  Chancery*  **d  that 
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declarations  *of  the  father  and  mother ;  in  consequence 
of  which,  an  application  was  made  to  the  Court  of  King's 
Bench  for  a  new  trial.  Lord  Mansfield,  on  that  occa- 
sion, considered  the  rejection  either  of  the  general  de- 
clarations, or  of  the  answer,  to  be  a  sufficient  ground  for 
a  new  trial ;  but  he  adverted  more  particularly  to  the 
former;  and  it  does  not  appear  from  the  report,  that  he 
laid  any  great  stress  on  the  rejection  of  the  answer.  Mr* 
Justice  Aston  concurred  with  Lord  Mansfield  in  opin- 
ion, that  the  generafdeclarations  ought  to  have  been  ad*  * 
mitted,  but  delivered  *no  opinion  on  the  other  point. —  #  178 
Thus,  the  authorities  on  this  subject  appear  to  have  been, 
at  one  time,  nearly  evenly  balanced. 

Great  light  has  been  thrown  upon  this  subject  by  the 
opinions  of  many  of  the  Judges  in  the  late  case  of  the 
Berkeley  peerage.(l)  A  question  was  on  that  occasion 
proposed  to  the  Judges (2),  in  the  following  terras:—*  H9  ] 
•*  Upon  the  trial  of  an  ejectment  respecting  Black  Acre 
between  A  and  B,  (in  which  it  was  necessary  for  A  to 
prove  that  he  was  the  legitimate  son  of  J  S,)  A,  aftef 
proving  by  other  evidence  that  J  S  was  his  reputed  fa- 
ther, offered  to  give  in  evidence  a  deposition  made  by  J  S 
in  a  cause  in  Chancery,  instituted  by  A  against  C  D,  in  or- 
der to  perpetuate  testimony  to  the  alleged  fact  (disputed 
by  C  D,)  that  he  was  the  legitimate  son  of  J  S,  in  which 
character  he  claimed  an  estate  in  remainder  in  White 

(l)  May  13,  1811,  MS.   4  Campb.    N.  P.  684. 
401.  S.  C    See  alio  the  case  of  the        (2)  May  2,  181 1,  MS. 
Banbury  peerage  claim,  1809,  2  Sel. 


Afterwards  a  bill  was  filed  in  the  Exchequer,  by  the  youngest  son,  claiming  as  »> 
legitimate  child,  against  the  mother  who  was  administratrix  of  her  deceased  hot* 
frapd  The  mother  in  her  answer  averred,  that  the  complainant  was  born  before 
marriage  and  illegitimate.  Now  as  she  was  entitled  as  administratrix  to  a  dis- 
tributive share  of  the  husband's  effects,  and  was  therefore  interested  to  defeat 
the  right  of  any  other  persons,  who  might  claim  a  part  under  the  distribotioo,  her 
SHMwer  most  clearly  ought  not  to  have  been  admitted.  This  objection,  however,, 
was  not  adverted  to  j  nor  does  it  seem  to  have  occurred,  that  the  statement  in  the 
»as  war  was  inadmissible,  as  having  been  made  after  the  commencement   of  a  suit* 
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Acre,  which  was  also  claimed  in  remainder  by  C  D.— 
B,  the  defendant  in  the  ejectment,  did  not  claim  Black 
Acre  under  either  A  or  C  D,  the  plaintiff  and  defendant 
in  the  Chancery  suit.  According  to  law,  could  the  de- 
position of  J  S  be  received  in  evidence  upon  the  trial  of 
such  ejectment  against  B,  as  evidence  of  declarations  of 
J.  S,  the  alleged  father,  in  matters  of  pedigree  ?"  The 
Judges,  who  were  present,  afterwards  stated  their  opin- 
ions at  length,  and,  with  only  one  dissentient  voice, 
*  agreed  in  considering  the  deposition  of  J  S  to  be  inad- 

missible. Mr.  Justice  Lawrence  delivered  his  opinion, 
in  the  following  terms(l)  :  "  The  declarations  of  mem- 
bers of  the  family,  in  matters  of  pedigree,  are  generally 
admitted  from  the  necessity  of  the  case ;  but  the  admin- 
istration of  justice  would  be  perverted,  if  such  declara- 
tions could  be  admitted,  which  have  not  a  presumption 
in  their  favour  that  they  are  consistent  with  truth, — 
Where  the  relator  had  no  interest  to  serve,  afcd  there  is 
no  grouud  for  supposing  that  his  mind  stood  otherwise, 
than  even  upon  the  subject,  (which  may  be  fairly  infer- 
red before  any  dispute  upon  it  has  arisen,)  we  may  reasona- 
bly suppose,  that  be  neither  stops  short,  nor  goes  beyond 
the  limits  of  truth,  in  his  spontaneous  declarations  respect* 
ing  his  relations  and  the  state  of  his  family.  The  receiv- 
ing  of  these  declarations  therefore,  though  made  with- 
out the  sanction  of  an  oath,  and  without  any  opportunity 
of  cross-examination,  may  not  be  attended  with  such 
mischief  as  the  rejection  of  such  evidence,  which  in  mat* 
ters  of  pedigree  would  often  be  the  rejection  of  all  the 
evidence  that  could  be  offered.  But  mischievous  in- 
deed would  be  the  consequence  of  receiving  an  ex  parte 
[iGll  statement  of  a  deceased  witness  although  upon  oath,  pro* 
cured  by  the  party  who  would  take  advantage  of  it,  and 
delivered  under  that  bias  which  may  naturally  operate 
on  the  mind  in  the  course  of  a  controversy  upon  the  sub* 
ject.  Notwithstanding  what  is  said  in  the  case  of 
Goodright  v.  Moss,  I  cannot  think  that  Lord  Mansfield 

■ 

jfl)  4  Cwnpb.  409. 
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"would  have  held,  that  declarations  in  matters  of  pedigree, 
made  after  the  controversy  had  arisen,  ought  to  be  sub- 
mitted to  the  jury.     They  stand  precisely  on  the  same 
footing  as  declarations  on  questions  of  rights  of  way, 
rights  of  common,  and  other  matters  depending  upon 
usage  J  and  although  I  cannot  call  to  mind  the  ruling  of 
any  particular  Judge  upon  the  subject,  yet  I  know  that 
according  to  my  experience  of  the  practice,  (an  experi- 
ence of  nearly  forty  years,)  whenever  a  witness  has  ad* 
nlitted,  that  What  he  whs  going  to  state  he  had  heard  af- 
ter the  beginning  of  a  controversy,  his  testimony  has 
been  uniformly  rejected.     If  the  danger  of  fabrication 
ittid  falsehood  be  a  reason  for  rejecting  such  evidence  in 
the  cases  of  prescription,  that  will  equally  apply  in  cases 
of  pedigree,  where  the  stake  is  generally  of  much  great- 
er value/'     Then,  after  referring  to  the  decided  cases, 
the  learned  Judge  added,' — "  The  authorities  being  thus 
balanced,  I  think  the  point  must  be  considered  as  with- 
out any  decision,  and  we  must  resort  to  principle  and  the 
Uniform   practice,  which  has  obtained  in  questions'  of 
prescription.     Hardships  may  arise   in   rejecting  the 
declarations  made  between  the  commencement  of  the 
suit  and  the  time  of  the  trial ;  but  such  hardships  are  not 
Confined  to  the  case  of  pedigree.     In  other  cases,  if  wit- 
nesses die  before  the  trial  of  the  cause,  the  party  who  re- 
lied upon  their  testimony  must  sustain  the  loss.     For 
avoiding  uncertainty  in  judicial  proceedings,  general 
rules  must  be  laid  down  and  adhered  to,  without  regard 
to  our  feelings  or  our  wishes  on  particular  occasions. 
Besides,  the  hardship  may  generally  be  avoided  by  a 
bill  to  perpetuate  testimony.    Although  the  exclusion 
of  declarations  made  in  the  course  of  the  controversy 
may  prejudice  some  individuals,  it  is  better  to  submit  to 
this  inconvenience  than  expose  courts  of  justice  to  the 
frauds,  which  Would  be  practised  upon  them,  if  a  con- 
trary rule  were  to  prevail.     That  this  is  not  an  imagina- 
ry apprehension,  will  occur  from  what  happened  in  the  / 
JJouglas  and  Anglesea  causes  ;  in  the  first  of  which,  £afe» 
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[102]  ricated  letters  were*  given  in  evidence ;  and  in  the  sfcc- 
ond,  false  declarations.  Notwithstanding  the  danger  of 
incurring  the  penalties  of  the  crime  of  perjury,  there  is 
scarce  an  assize  or  sittings  in  which  witnesses  are  not  pro- 
duced, who  swear  in  direct  contradiction,  the  one  to  the 
other ;  and  it  may  be  feared,  that  persons,  who  have  as 
Kttle  regard  to  truth,  may  be  induced  to  make  false  dec* 
larations,  when  they  run  no  risk  of  punishment  in  this 
world,  as  no  use  can  be  made  of  their  evidence  till  after 
*  their  death.    We  know  that  passion,  prejudice,  party, 

and  even  good-will,  tempt  many,  who  preserve  a  fair 
character  with  the  world,  to  deviate  from  the  truth  in 
the  laxity  of  conversation.    Can  it  be  presumed  that  a 
man  stands  perfectly  indifferent  upon  an  existing  dispute 
respecting  his  kindred  ?    His  declarations  post  litem  mo- 
tarn,  not  merely  after  the  commencement  of  the  law-suit, 
but  after  the  dispute  has  arisen,  *  (that  is  the  primary 
meaning  of  the  tvord  lis,)  are  evidently  more,  likely  to 
mislead  the  jury  than  to  direct  them  to  a  right  conclu- 
sion, and  therefore  ought  not  to  bd  received  in  evi- 
dence.   I  am  likewise  of  opinio*),  that  no  deposition  can 
be  received  in  evidence  as  a  declaration,  to  prove  a 
fact,  which  it  was  the  object  of  that  deposition  to  estab- 
lish*    A  deposition  is  the  answer  of  the  witness  to  such 
interrogatories  as  it  is  thonght  expedient  to  put  to  him, 
to  establish  certain  facts  which  the  plaintiff  alleges,  and 
on  which  thq  case  depends.     Consequently,  a  deposition 
is  considered  a  partial  representation  of  facts,  "as  to  all 
persons  who  have  no  opportunity  of  bringing  out  the 
whole  truth  by  cross  examination ;  and  on  that  account, 
all  admit,  that  against  a  stranger,  it  cannot  be  received  in 
evidence  as  a  deposition.    How  then  shall  it  be  receiv- 
ed as  a  declaration  ?    In  that  case  the  circumstances  of 
its  being  upon  oath  cannot  be  regarded.     To  consider  it 
a  declaration  on  oath,  would  be  to  receive  it  as  a  depo- 
sition.   As  a  declaration  it  is  still  subject  to  the  same 
vice  and  infirmity,  of  being  an  answer  to  particular 
questions  artfully  put,  with  an  interested  view,  by  one 
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■party  behind  the  back  of  the  other.  All  the  objection?, 
on  which  it  is  allowed  that  this  document  cannot  be  re- 
ceiv^d  as  a  deposition,  apply  with  at  least  equal  strength 
to  receiving  it  as  a  declaration."  a 

And.  in  a  later  case  at  nisi  prius,  where  the  question 
was,  whether  the  occupier  of  a  particular  farm  was  lia- 
ble to  the  repair  of  a  public  road,  and,  to  prove  the  affir-      \]  ^] 
mative,  an  award  was  produced,  (which  had  been  made 
some  years  befpre,  when  the  same  question  was  the  sub*  ■ 

ject  of  dispute  between  a  former  occupier  and  the  town- 
ship, where  the  lands  were  situated,)  this  evidence  was 
rejected  as  inadmissible ;  on  the  ground,  that  the  ac- 
count, which  deceased  witnesses  might  have  given  to 
the  arbitrator  on  that  occasion,  could  not  have  been  re- 
ceived, as  the  declarations  were  made  post  litem  motam, 
and  that  the  opinion,  of  the  arbitrator,  formed  upon  such 
testimony,  could  not  be  entitled  to  more  credit.  (1) 

« 

The  same  principle  applies  equally  to  depositions  rela- 
ting to  manorial  customs ;  which  therefore  are  not  admissi- 
ble in  evidence,  wfaenprecisely  the  same  custom,  as  is  the 
subject-matter  of  the  existing  suit,  was  contested  in  the 
former  suit  in  which  the  depositions  were  made.  But 
where  the  two  suits  are  not  upon  the  same  custom,  the 
depositions  taken  in  the  former  suit  are  not  liable  to  ob- 
jection, as  being  made  post  litem  motam  ;  and  where  the 
former  suit  is  very  ancient,  it  will  be  unnecessary  to 
prove  by  extrinsic  evidence,  that  the  witnesses  who  made 
the  depositions,  were  in  the  situation  in  which  they  pro- 
fess to  stand,  or  that  they  had  the  means  of  becom- 
ing acquainted  with  the  customs  of  the  manor.  A 
question  of  this  kind  lately  occurred  in  the  case  of  Free- 
man v.  Phillipps(2) ;  where  depositions  in  an  ancient 
suit,  as  to  a  copyhold  custom,  were  adjudged  to  be  ad- 
missible*   The  former  suit  was  instituted  against  the  lord 

(I)  R.  w  Cotton,  1S13,    3  Campb.        (2)  4  Maul*  &  Seto .  486. 
444.  befertDaaptrJ. 


fv  o 


*?*  Hearsay  not  Evidence.  (Ch«  7* 

of  a  manor,  by  a  person  who  claimed  to  be  admitted  to 
a  copyhold  for  lives,  upon  a  custom  for  any  copyhold 
tenant  for  life  or  lives  to  change  or  fill  up  bis  lives,  pay- 
ing to  the  lord  a  reasonable  fine  to  be  set  by  the  lord  or  his 
steward.  Tbe  subsequent  suit  was  an  action  by  a  copy- 
holder against  the  lord  of  the  same  manor,  and  the  ques- 
tion was,  whether  there  existed  in  the  manor  such  a  cus- 
tom, 3s  the  plaintiff  claimed,  in  respect  of  copyholds 
granted  for  two  lives,  that  the  surviving  life  should  re- 
1  new,  paying  to  the  lord  such  fine  as  should  be  set  by  the 

homage  equal  to  two  years  improved  value*  It  was  not 
proved,  farther  than  by  the  record  itself,  that  the  litiga- 
*  -  U  ting  parties  were  (as  they  claimed  to  be)  lord  and  copy- 
holder, or  that  the  persons  making  the  depositions  were 
such  as  they  represented  themselves  to  be  in  the  deposi- 
tions. These  depositions  were  offered  in  evidence  on 
behalf  of  the  defendant,  as  shewing  that,  at  the  time  of 
the  former  suit  at  least,  no  such  custom  as  the  present 
was  ever  set  up,  but  that  the  custom,  which  was  applica- 
ble to  all  copyholders  for  Uvea  (and  therefore  to  copy- 
holders for  two  lives),  was,  that  the  copyholder  should 
renew  on  payment  of  a  fine  to  be  set  by  the  lord  or  his 
steward,  without  mentioning  any  thing  of  the  interven- 
tion of  the  homage  or  jury,  and  that  such  intervention 
was  not  an  ingredient  in  the  custom.  The  objections 
against  the  reading  of  the  depositions  were,  first,  that  the 
former  suit  was  res  inter  alios  acta;  and,  secondly,  that 
the  depositions  were  not  admissible  as  declarations,  hav- 
ing been  made  post  litem  motam.  But  the  Court  of  King's 
Bench  determined,  that  tbe  depositions  had  been  prop- 
erly admitted  in  evidence*  With  respect  to  the  first  ob- 
jection, Lord  Ellenborougb  C.  J.,  said,—"  Considering 
these  depositions  as  made  in  a  suit,  which  may  now  be 
said  to  be  lost  in  remote  antiquity,  we  should  give  4fais 
record  but  little  effect,  if  we  did  not  attribute  to  it  ver- 
ity in  many  of  the  particular  matters  which  it  contains, 
such  as,  that  the  parties  litigant  were  clothed  with  tbe 
tights,  in  which  they  profess  to  stand,  and  were  sgita* 
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ting  the  claim  put  forward  on  the  record.  It  appear^ 
then,  that  in  1693  a  copyholder  of  this  manor,  or  a  per- 
son claiming  at  least  to  be  a  copyholder,  was  engaged  in 
.  asutt  with  the  lord,  and  in  the  course  of  that  suit  pro- 
duced persons,  who  appear  to  have  stood  in  pari  jure  or 
in  codemjiirc,  and  who  made  their  depositions  in  support 
of  the  claim.     These  depositions  I  consider  to  be  evi- 

•  dence,  as  being  made  by  persons  standing  in  pari  jure  ; 
and  so  they  have  been  considered  at  ail   times.      They 

-  furnish  evidence  not  only  against  the  parties  making 

•  them,  but  against  all  persons  standing  in  the   same  rela-        « 
tion."     And  as  to  the  second  objection,  Mr.  Justice  Le 

.  JBIanc  said,— "One  answer  to  the  objection  (of  their 
having  been  madeposf  litem  motuiv)  is  this,  that  treating 
the  depositions  as  hearsay  evidence  only,  still  they  are 
not  to  be  considered  as  made*  post  litem  met  am,  because 
the  same  thing  is  not  in  controversy  now>  that  was  iu 

»  controversy  in  the  former  suit ;  the  two  customs,  which  .  *  " 
gave  rise  to  the  two  suits;  are  different*  And  the  strong  [195] 
ground  of  observation,  which  arises  upon  these  deposi- 
tions, is,  not  that  they  are  evidence  of  any  particular 
thing,  which  the  witnesses  have  affirmed,  but  that  at 
a  time  when  a  dispute  existed  between  the  lord  and  his 
copyholder  concerning  the  copyholder's  right  to  renew 
on  certain  terms,  it  was  never  made  a  term  that  the  fine 
should  be  assessed  by  the  jury,  t  do  not  see  how  in 
this  point  of  view  it  can  be  said,  that  this  was  not  evi- 
dence applicable  to  the  issue  ;  and  it  seems  also  to  me  * 
to  stand  clear  of  objection,  either  on  the  ground  of  it* 
being  a  declaration  made  after  the  commencement  of  a 
suit  touching  the  matter  in  question,  or  on  the  other* 
ground,  that  we  ought  to  look  for  evidence  aliunde  to* 
fiiake  it  admissible/' 

r 

On  a  question',  wnetner  a  testator  ait  the  time  of  making      Hean-ay  »» 

t.        ...  rr   ii  •  ,  j         ri-'j       to  time  ot  oirtlr 

h\g  will  was  of  full  age,  a  written  memorandum  by  his  de* 
ceased  father,  stating  the  time  of  his  birth,  has  been  ad- 

♦ 
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mitted  to  be  good  evidettce.fi j  Hefe  the  controversy 
was  not,,as  in  a  question  of  pedigree,  from  what  parents 
he  derived  his  birth,  but  at  what  precise  time  an  undis- 
puted  birth  had  happened.  Still  however  the  observa- 
tion, before  made,  applies  to  this  sort  of  evidence,  name- 
ly, that  the  father  had  peculiar  means  of  knowing  the  fact 
in  dispute  without  any  interest  to  misrepresent  it,  and  the 
fact  itself  was  nut  a  matter  of  notoriety,  but  necessarily 
lying  within  the  knowledge  of  a  few  individuals  of  the 
/-  *         family.     So  on  a  question  of  legitimacy,  the  declarations 

*  of  deceased  persons,  supposed  to  ha  ve  been  man  ied,  (who 
might  themselves  be  examined  if  alive,)  are  admissible 
to  disprove  the  fact  of  marriage.  (2) 

B»wf   »•     The  declarations  of  a  deceased  parent  though  they 
topUceofbtrth,  ^  evidcnce  of  the  time  af  a  chnd>9  birth,  will  not  be 

admitted  as  evidence  of  the  place  of  the  birth. (3)  "  The 

*  point  in  dispute,"  said  Lord  Ellenborough,  in  a  case 
where  the  admissiblity  of  such  evidence  was  discussed, 

.  »         « turns  on  a  single  fact,  involving  only  a  question  of  lo- 
l'9BJ     cality,  and  therefore  not  falling  within  the  principle  of 
the  rules  applicable  to  cases  of  pedigree."(aj     Nor  can 
the  declarations  of  a  father  or  mother  be  received  after 
their  deaths  to  prove  the  want  of  access,  so  as  to  bastar- 
dize a  child  born  during  the  marriage;  for  they  could 
*  181      not  be  examined  to  that  fact,  if  alive  ;{4)(b)  *and,  even 
if  that  objection  were  removed,  still  the  case  would 
r  not  come  within  the  principle,  on  which  such  hearsay 

'  evidence  can  be  made  an  exception  to  the  general  rule ; 
as  want  of  access,(5)  implying  the  continued  separation 

(1)  Herbf  rt  v  Tuckal,  Tr.  at  bar,  (3)  R.  v  Erith,  3  East,  54JR. 

Sir  T.  Raym.  S4    cited  in  Brurj*  r  «)*.*  R^ft  "ft  ^"2v 

RawliDf,  7  Bait,  290.  aod  see  10  East,  79     Bull  N.  P.   113  S  f}-*^™*? 

120  Mom,  Cows)  502.     R.  *  Uiffa,  8  JStit. 

(9)    R.   *  Bratdey,    6  T.  R.  330.    203     R  ***0! 'East,  133. 
May  v  May,  1762,  Tr.  at  bar,  Bull.  N.        (*)  BuU  N.  P.  113. 
P.  112. 


(a)  Vide  187.  «.  (a.) 

(I)  Vide  Bowleg  v  BiDjham,  2  Mvn.  442. 
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of  the  parties,, must  be  notorious  to  the  whole  neighbor- 
hood, where  they  have  resided,  and  is  therefore  capable 
of  a  more  satisfactory  proof.  For  the  same  reason,  the 
declaration  of  a  deceased  person,  as  to  having  been  re- 
lieved by  a  parish, (1)  or  as  to  being  hired  for  a  year,(2) 
are  not  evidence  of  those  facts,  on  an  appeal  against  an 
order  of  removal. 


The  case,  in  which  the  declaration  of  a  parent  was  re- 
ceived as  evidence  of  the  time  of  a  child's  birth*  has 
been  before  mentioned.  From  analogy  to  this,  the  de- 
claration  or  written  memorandum  of  a  deceased  sur- 
geon, respecting  the  time  of  a  birth  at  which  he  attend- 
ed, appears  to  be  evidence,  as  having  been  made  on  a 
matter  peculiarly  within  his  knowledge.(3)  And,  for 
the  same  reason,  the  account,  which  a  deceased  person 
has  given  respecting  his  own  bodily  state  during  illness, 
or  immediately  after  an  injury,  is  admissible. (4)  In 
the  case  of  Aveson  V.  Lord  Kinnaird,(5)  which  was  an 
action  upon  a  life-insurance  of  the  plaintiff's  wife,  and 
"where  the  question  was,  whether  her  life  was  in  an  in- 
surable state,  the  account  which  she  gave  of  herself,  ex- 
plaining her  appearance,  in  answer  to  inquiries  a  few 
days  after  the  certificate  of  her  health  had  been  obtain- 
ed, and  her  account  also  of  the  state,  in  which  she  had 
previously  been  at  the  time  of  obtaining  the  certificate, 
tvere  received  at  the  trial,  and  afterwards  adjudged  by 
the  Court  of  King's  Bench  to  be  admissible  evidence, 
for  the  purpose  of  shewing,  that  the  wife  was  not  in  the 
Estate  of  health  described  in  the  certificate.  The  sub- 
stance of  the  conversation  was,  that  she  had  continued 
ill  from  the  time  of  obtaining  the  certificate  down  to  the 
time  when  the  conversation  took  place  ;  and  the  decla- 
rations were  held  to  be  admissible,  in  the  first  place, 

(t)  R.  ▼  Chadderton,  2  East,  29.  (4)   \vesnn  v  Lord  Kintaird,  6  East, 

(2)  R.  v  Nunehatn  Courtney,  I  East,     193,  108      Thomson  and  Wife  v  Tr*- 
373      R.  v  Ferry  Frirtone,  2  East,  bb.    vannion,  Bkin.  402. 

R.  v  A  her gw illy,  2  East,  6*.  {,!>)  6  East,  I&8* 

(3)  See  10  East,  120.  and  Via.  Ab. 
Ev.  T.  b.  01. 
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as  shewing  the  opinio  ,  which  the  deceased  had  of  her 
pwn  state  of  health,  when  the  certificate  was  made  out; 
and  secondly,  they  wore  properly  received  as  evidence 
to  contradict  a  surgeon,  who  had  been  called  on  thq 
part  of  the  plaintiff.  So,  to  prove  seisin  in  a  devisor, 
the  declarations  of  a  deceased  occupier  of  the  land  in 
question,  that  he  held  as  his  tenant,  were  received  as  ev- 
idence of  that  fact.(l)'  Without  such  evidence  it  might 
„    .  have  been  impossible  to  prove  an  occupation  by  the  de- 

ceased tenant  under  a  particular  person,  though  the  sim- 
ple fact  of  his  occupation  must  have  been  capable  of  oth- 
er proof;  and  in  addition  to  the  circumstance  of  hia 
fcaving  a  peculiar  knowledge  of  the  fact,  it  may  be  ob- 
served, that  the  declaration  was  in  some  degree  against 
his  interest,  since  in  case  of  an  action  by  his  landlord,  it 
might  have  been  produced  as  evidence  against  him,  or 
against  any  claiming  under  him. (2)  For  the  same  rea«- 
son.  where  the  point  was,  whether  certain  lands  were 
parcel  of  A's  or  B's  estate,  the  declarations  of  a  deceas- 
•**  ed  occupier,  who  held  under  both  A  and  B,  have  been 

admitted  in  evidence  (3)(a) 

(tt  Hollow^  vRike<,  cited  by  Bui-  H*rd<vicVe  C.J.  Exr.  *p.  Asa.  1715, 

J»r  J    in  i)  ivies  v   Pierce,  2  T.  R.  55.  Vin    Ah   Ev.   [  \.  h.  33  ]  pi   10.  Sir  J. 

.    Tiide  v  WV«on.  4  Taunt.  Iff.  Bridjmao  v  Jennings  I  Ld  Raytn.  73J. 

(J)  Uncle  v  iVaMon,  4  Taunt.  19.  Davies  v  Pierce,  2  T.  R.53. 
( i)   Roll,   v  Fellow,    before    Lord 


(n)  So,  where  a  parly  cliimed  common  pur  cause  <Je  vicineze  as  apjxirtenaat 
to  a  messuage,  the  declarations  of  a  former  tenant  of  the  Fame  mejuirace  as  to 
inch  ri*ht.  was  held  admissible,  although  the  tenant  was  living.  Wclktr  w 
BroadstQck,  \  E*p.  Rep.  458.  In  ao  action  of  ejectment  to  recover  presses  de- 
mised b£  a  lease  containing;  a  clause  of  re-entry  in  case  the  lessee  underlet,  it  wai 
held  that  the  declaration*  of  a  pernon  in  possession,  under  the  lessee,  were  prima 
Ftcie  evidence  of  the  fact  of  underle'img.  Dot  d.  Hindly  v  Ritkarby,  h  Efp. 
Rrp.  4.  Vide  Anirrab's  Lessee  v  Fleming,  *  Dull.  A3.  Declaration!  by  the 
tenants  or  occupant*  of  land  are  admissible  no  farther  than  a*  tliey  relate  to  the 
tenancy  or  |>ossea<uon  •  they  are  not  evidence  in  respect  of  the  title,  except  as  the 
declarations  of  a  person  claiming  land,  or  through  whom  land  i?  claimed,  agcrind 
fait  ifitt.ft\t,  may  be.  evidence  on  the  Mm  a  principle  aa  admia?ion*  and  conf<f*»?or.t 
in  other  case*.  Jncksond  Youn**  v  Prtdenbnrqh,  \  Johns.  Rrp  159,  Waring 
r  JVaritn  Id.  310.  Jackson  d.  Qvisvold  v  Bard,  4  Jihm.  Rip.  2i0.  Jatkrm  *i. 
Burr  if  O'/ftt'My  v  fshrarmnn.  6  Jthwt  R<p.  J 9.  Bartlrt  v  Delpml  S(  othtn,  4 
Mn*s.  R'j>.  702.  Jitkwn  d.  &  Donald  v  M'Call,  XQ  Johns.  Rep.  377.  X\dtol* 
ir  HJchkiss,  '1  Day  127.  *       »» 
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right  can  be  proved  by  such  evidence,  a  foundation 
ought  to  be  laid  by  shewing  an  exercise  of  the  right,  or 
acts  of  enjoyment  within  the  period  of  living  memory  ; 
it  is  the  exercise  of  the  right,  that  lets  in  the  evidence  of 
reputation.(f)  Where,  indeed,  the  subject-matter  does 
.  not  admit  of  acts  of  enjoyment  or  the  exercise  of  a  right, 
there  the  opinion  of  the  place  is  of  itself  admissible  in 
*  evidence.  Thus  reputation,  unaccompanied  by  acts,  it 
evidence  of  parochiality. 

These  declarations  of  deceased  persons  as  to  bounda- 
V'  ries  or  customs,  &c.  ought  to  come  from  persons  who 
,  had  no  interest  to  misrepresent ;  if  they  appear  to  have 
bad  any  interest  to  make  evidence  for  themselves  or  for 
others,  what  they  said  will  not  be  evidence.  Any  dec* 
larations  made  post  litem  motam,  that  is,  after  the  very 
same  point  or  question  has  become  the  subject  of  con- 

*     •  

troversy,  are  not  admissible. (2)  But,  unless  there  should 
appear  to  be  a  lis  mota  as  to  the  same  point,  it  will  not 
bo  enough,  for  the  purpose  of  excluding  their  declara- 
tions, to  shew  that  they  claimed  themselves  under  the. 

fjggi        same  custom.     This  kind  of  evidence,  therefore  has 
,  been    received  on   a    question    of   parochial   modus, 

#  |94  though  *the  deceased  was  a  parishioner,  and  liable  to 
'  P*y  t^he  ;(3)  so  also  on  a  question  of  parochial  or  ma* 
corial  boundary,  although  the  persons,  who  bad  been 
heard  to  speak  of  the  boundary,  were  parishioners,  and 
claimed  rights  o{  common  on  the  very  wastes,  which, 
their  declarations  had  a  tendency  to  enlarge.  (4) 

k 

Although  on  a  question  of  boundary  or  custom,  the 
general  opinion  of  the  place  is  evidence  of  the  general 
right,  yet  the  tradition  of  a  particular  fact,  (as,  that  turf 
was  dug,  or  such  a  post  put  down  in  a  particular  spot, 
&c.)  said  to  have  been  done  in  thC  exercise  of  that 

(1)  l -Maul  4Sel.689.690.  12 East,  ,(3)  Harwoodv  Sims,!  Wightir.  II* 
t     14  Earf,  330  (4)  NichollrV  Parker,  14  Ba#V3SJ 

(2)  See  lupra,  p.  191,  .198.  on  this  tried  before  Le  Blans  J.  1809. 

^      lubject 
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* 
right,  will  not  be  evidence  ;(1)  for  the  fact,  which  is  the 
subject  of  tradition,  may  have  been  done  under  a  li- 
cense from  the   very  persons  against  whom  or  against 
-whose  privies,  &c.  the  right  is  afterwards  claimed  ;  and, 
in  general,  single  facts  are  so  frequently  misrepresented 
or  misreported,  either  from  intention  or  from  ignorance, 
and  the  various  circumstances  which  have  accompanied 
a  fact,  and  which  may  be  essentially  characteristic,  are 
often  so  little  known,  or,  if  known,  are  so  likely  to  pass        ^        ** 
unobserved  and  to  be  forgotten  in  the  course  of  time,  that    •   .  * 
no  credit  can  safely  be  given  to  such  a  tradition.     Thus 
on  a  question  of  parochial  modus,  evidence  that  a  par- 
ticular person,  since  deceased,  paid  a  certain  sum  in 
lieu  of  tithes,  would  not  be  admissible  ;  but  if  the  wit- 
cess  says,   he  has  heard  from  old  inhabitants,  that  so 
much  per  acre  was  always  paid  in  lieu  of  the  tithes,  that    • 
will  be  good  evidence ;  for  it  does  not  consist  of  hear- 
say of  a  particular  fact,  but  comes  within  the  general       *  , 
rule  of  evidence  of  reputation.  (2)     And,  in  questions  of 
pedigree,  as  the  reputation  must  proceed  on  particular     .     ^v  . 
facts,  such  as  marriages,  births,  and  the  like,  the  hear- 
say ofthe  family  respecting  these  particular  facts,  from 
the  necessity  ofthe  case,  is  not  excluded.  (3) 

Entries  made  by  a  deceased  rector  in  his  book,  of  the  Rotor's 

receipt  of  ecclesiastical  dues,  have  been  in  several  cases  J^Jj  M\tm- 
admitted   as  evidence  of  his  successor  ;  because,  it  is     [200I 
said,  *he  had  no  interest  to  mistate  the  fact,  in  making      #  J8 
ah  entry  which  could  not  possibly  be  evidence  for  hira- 
self.(4)     "  This,"  as  Lord  Hardwicke  once  said,(5)  "is 
going  a  great  way,  but  has  been  allowed,  because  the 
parson  knows,  that  his  entry  cannot  benefit  either  him- 
self or  his  representative,  who  has  nothing  to  do  with  the 
living ;  and  it  is  not  to  be  presumed  (he  added)  that  the 
parson  would  make  false  entries  for  his  successor,  who 

0)  3  T.  R  709.    5  T.  R.  123.     14  (3)  4  CampV  416. 

East,     JO    331.     I    Maul  &  Sel.  687.  (4)  7  East,  230. 

ChatfiHd  r  *Wr,  Price,  L>%  {b)  2  Vts.  43. 

(2)  Harwood  v  Siinf,l  Wight*.  112. 


186  tiearsay  not  Evidence.  [Ch.  ?. 

* 

stands  indifferent*  to  him."*       The  cases  have  even 
gone  still  further ;  and  similar  entries,  made  by  deceased 
impropriate  rectors,  have  been  received  as  evidence  for 
their  successors,  although  objected  to  as  coming  from 
the  owners  of  the  inheritance. (1)     So,  in  a  case  where  a 
■  question  arose  between  an  impropriate  rector  and  a  vi- 
car respecting  agistment,tithe,  the  Court  of  Exchequer 
-*■      held  that  the  books  of  a  deceased  lessee  of  the  rectory, 
•  stating  the  receipt  of  such  tithe,  were  evidence,  after  the 

r  '  .  ,    determination  of. their  lease,  for  the  impropriator^ 
\     and,  on  the  other  hand,  entries  by  the  steward  of  a  former 
^#      deceased  owner  of  the  estate,  containing  ah  account  of 
payments  to  the  vicar  in  lieu  of  the  tithes  of  particular 
lands,  have  been  admitted  as  evidence  for  a  succeeding 
owner  against  the  improprietor.(3)     In  the  late  case  of 
Perigal  v.  Nicholson  and  others,(4)  on  a  bill  for  tithes 
filed  bythe  vicaragainst  the  defendants,  who  insisted  upon 
**  l£6      a  modus  for  bay  and  agistment,  the  Court  of  *Exche- 
•120J]     quer  admitted  as  evidence  for  the  plaintiff,  an  entry  in 
the  parish  register,  stating,  that  various  moduses  were 
»•     due  from  the  different  townships  of  the  parish  for  hay 
on)/,  in  'which  entry  the  sum  total  of  all  the  moduses 
was  in  the  hand-writing  of  a  preceding  vicar,  but  it  did 
not  appear  by  whom  the  other  part  of  the  entry  had  been 
made.     The  majority  of  the  Court  held,  as  the  report 
states,  that  the  entry  was  admissible,  upon  the  ground, 
•that  the  vicar  had  no  interest  beyond  his  incumbency, 

(I)  Anoo.    case,  BudV  46.     Anon.  (Q)  lllingwortb  v  Leigh,  4  Grill. 

case,  before  King  C.  J.  Vin.  Ab.  Ev.  1618 

T.  b.  73  and  T.  b.  117.  art.  3      llling-  (3)  Woodnotb  v  Lord    Cobbui,  5i 

worth  v  Leigh,  4  Gwill.  1618.     Wood-  GwilL  63:*. 

noth  v  Ld.    Cobbara,    2  Gwill.  653.  (4)  1  Wightw.  63.  Wood  B.  dissent- 

Buub.  180.  S.  C.  iog. 

,  * 

*  Such  evideoce  is  laid  to  have  been  refuted  in  Le  Gross  v  Levemoor*  2G*ill. 
687.;  has  been  mentioned  ft*  a  singular  exception  by  Ld.  Kenyon  in  Outrun  * 
Morewood,  5  T  R.  123. ;  was  disapproved  of  by  Wood  B  in  Penpal  v  Nkholsoft. 
I  Wight*.  Rep.  63.  also  by  Price  B.  in  Woodnotb  v  Ld  Cobham,  2  GwiU.  6W- 
King  C.  J  in  a  cane  before  him  in  1719,  said,  this  evidence  had  beep  receiw* 
per  curtum  swecarii.  though  he  could  not  give  a  reasonjor  it;  Vin.  Ab.  Ev  (T. 
b.  73.)  and  see  ante,  p.  100,  at  to  the  general  objections  to- which  hearsay  tv* 
♦fence  is  liable. 
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and  there  did  not  appear  to  be  any  dispute  at  the  time, 
or  previously  respecting  these  tithes;  and  this  entry,  by 
admitting  a  modus  in  one  article,  was  in  abridgment 
of  the  rights  of  the  vicar,  and  it  was  the  application  on- 
ly which  now  accidentally  became  favourable  to  his  suc- 
cessor.^ 

•  * 

It  is  essential  in  such  cases,  that  the  rector  or  vicar, 
whose  books  are  offered  in  evidence,  should  appear  to        k 
be  dead  ;  if  not  dead,  he  must  be  called  to  prgve  the 
receipt  of  the  sum  specified.     There  have,  indeed,  been 
cases,  where,  from  the  circumstance  of  finding  the  books 
jf  a  former  vicar  in  the  possession  of  a  succeeding  vicar 
so  far  back  as  between  the  times  of  Charles  the  Second 
and  George,  the  Second,  the  death  of  the  vicar  might  bo 
reasonably  presumed.     The  case  of  Jones  v.  Waller,  is    • 
an  instance,(l)  in   which   the   book   of  a  collector  of 
tithes  in  1679  was  admitted  as  evidence  in  1753,  because        •  «, 
it  was  not  reasonable  to  suppose*that  the  collector  was 
then  alive.     In  the  late  case  of  Manby  f.  Curtis,(2)  on    ,-  -  ' ,. 
the  other  hand,   where  the  receipt  purported   to  have      ^  _ 
been  given  in  the  year  3  7C2,  the  Cdjurt  of  Exchequer  de- 
termined, that  the  death  of  the  person,  in  whose  name 
the  receipt,  was  signed,  could  not  be  presumed  after  a 
lapse  of  fifty  years,  and  as  this  fact  had  not  been  proved, 
that  the  document  ought  not  to  be  received  in  evidence. 

The  cases  in  which  a  deceased  rector's  books  have 
been  received  as  evidence,  in  favour  of  a  succeeding 
rector*  against  a  stranger,  appear  to  be  very  distin- 
guishable from  the  cases  before  cited,  in  which  the  de- 
clarations or  written  entries  were  made  by  deceased  per-       !.2r?2] 

(1)  3  G will.' 847.  Wood  B.  (TiMentlng. 

(2)  1815.     Price,    225-?  229 ,    235. 


u 
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(o^  The  vicaa1  boofcsVe  evidence  to  show  that  the  money  payment  received 
in  lieu  of  tithes,  are  founded  on  and  regulated  by  a  criterion  not  in  e.\i»leuce  l>«- 
joud  legal  memory.,,.  Waller  v  HAman,  4  Price  Ex\  Rep.  1TL  , 
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&$ns,  peculiarly  If  not  exclusively  acquainted  with  the 
feet.    The  utmost  to  be  said  of  these  is,  that  the  decla- 
rations generally  related  to  old  facts,  and  were  made  by 
'    persons  who  could  not  have  used  them  in  their  own  fa- 
«     vor ;  and  the  same  may  be  said  of  a  great  variety  of  ca- 
;  ses,  in  which  the  declarations  of  deceased  persons  have 
% .    *       been  uniformly  rejected.     The  objection  against  hear- 
*  say  (under  which  title  such  entries  must  be  classed,  for 

;    „         with  respect  to  their  admissibility  it  is  not  material, 
"    -whether  the  declarations  were  written  or  merely  spofc 
*     ©n»)  is,  not  that  the  person,  who  asserted  the  fact,  might 
have  been  interested  to  misrepresent  it,  but  that  the  as- 
sertion was  made  not  under  the  sanction  of  an  oath,  and 
that  the  party  against  whom  the  evidence  is  offered,  had 
no  opportunity  of  questioning  the  person  as  to  the  sup- 
,     posed  fact.    Here,  the  declarations  were  not  against  the 
interest  of  the  peffion  who  made  them,  and  were  produ- 
1      •         ced  agaihst  a  stranger;  and  further,  the  rights  sought  to 
9  IW     be  ^established  by  s^ch  declarations  were  in  their  na- 
;  >-  *  tore  capable  #f  various  other  kinds  of  prook 

tfld  lAses  and  qld  rent-rolls  have  been  received  in 
evidence,  in  favour  of  a  party  claiming  under  the  les- 
sors.(l)  And  on  a  question,  whether  certain  lands, 
which  had  been  approved  from  a  waste,  were  subject  to 
a  right  of  common,  several  conterparts  of  old  leases 
•kept  among  the  muniments  of  the  lord  of  thtfmanor,  bj 
which  the  land  appeared  to  have  been  demised  by  the 
lord  free  from  any  such  charge,  were  allowed  to.  be  evi- 
dence for  the  plaitttiff,  who  claimed  under  the^lord  of 
the  manor,  against  the  defendant  in  trespass,  who  justi- 
fied for  common  of  pasture,  though  possession  under  the 
leases  was  not  shewn,  the  leases  being  so  old,  that  no  per- 

(1)  Newbui^fc  ▼  Netf burgh,    Vin.    Pari.  Cases,  553.    By  Hettft  J.  xft  t 
Ab.  "  Evidence,"  T.  b.  43.    3  Brown.    Campb,  309. 


*• 
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son  could  speak  to  possession  "under  them.(l)(a)    So,    . 
where  the  question  was,  whether  the  plaintiffs  were  en- 
titled to  a  prescriptive  right  of  exclusive  fishery  in  a 
i/avigfible  river,  which  they  claimed  under  t&e  lords  of 
the  manor,  they  were  allowed  to  give  in  evidence  old    4 
entries  of  licences  on  the  court  rolls  of  the  manor,  stating 
that  the  lords  of  the  manor  had  the  several  fishery,  and  had 
granted  the  liberty  of  fishing  for  certain  reuts :  nor  was  it  • 
thought  necessary  to  prove  payment  under  these  licence*, 
as  they  were  of  such  an  mncient  date,  that  evidence  of   * 
payment  couM  not  reasonably  be  expected. (2)     The  old   > 
licences  were*  therefore,  admitted ;  but  it  was  added,  that    «V 
they  would  not  be  entitled  to  any  weight,  unless  payment 
under  similar  licences  could  be  proved  in  later  times,  or 
that  the  lords  of  the  manor  had  exercised  other  acts  of 
ownership,  which  had  been  acquiesced  in. 


*■-*, 


A  survey  of  a  manor  or  estate,  made  .by  thq  owner,  is 
not  evidence  against  a  stranger,  in  favour  q{  a  succeed* 
ing  owner,  that  particular  l^nds  are  parcel  of  the  es-      .  .  * 
tate.(3)      *But  a  survey,  ^which  was  delivered  by  the     ;#  ig8 
owner  to  a  purchaser  of  part  of  his  estate,  wotold  be  ev»      ** " 
idence  against  such  former  owner  and  against  a  pure  ha- 
ser  of  the  other  pail ;  as  in  the  case  of  Bridgman  v. 
Jcnnings(4)*  where  Lord  Holt  ruled,  that,  if  A  be  seized 
of  the  manors  of  B  and  C,  and  during  his  seisin  of  both 
he  causes  ^survey  to  be  taken  of  the  manor  of  B,  and 
afterwards  the  manor  of  B  is  conveyed  to  E,  and  after- 
wards there  are  disputes  between  the  lords  of  the  ma- 
nors  of  B  and  C  about  their  boundaries,  this  old  survey 

» 

(1)  Clarkson  v  Woodboiue,  5  T.  R.        (3)  Anon.  1  Str.  95. 

412(a)  (4)  I  Ld.  Raym.  731.    GiIbEir.70. 

(2)  Rbgera  and   others  v  Allen,    1    'And  «ee  Davids  v  Herce,  2  T.  R.  53. 
Canipb.  309.  be  for*  Heath  J.  Allot  t  v  Wilkinson  4  Gwill.  1585. 


(•)  A  legally  certified  copy  of  ao  ancient  deed,  recorded  on  the  grantor**  ac- 
knowledgment, sod  acoonjpanied  with  possession  of  the  grantee,  ought  to  be  re- 
ceived in  ev  idence,  without  any  proof  that  the  original  is  lost  or  destroyed.  Ron  • 
ttU  ?  Danitl,  4  Munford  Rep.  473. 


§ 


» 
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way  be  given  in  eVMenoe  ;  but  it  would  be  otherwise, 
said  Lard  Holt,  if 'the  two  manors  ba4  not  been  in  the 
hands. of  jfoe  same  person  at  the  -time  when  the  .survey 
was  taken.  A  survey,  then,  which  has  been  made  by  a 
#  former  owner  of  the  estate,  is  not  evidence  of  the  local- 
ity or  identy  of  land  against  any  person  who  was  a  mere 
*     stranger  to  the  sixrvey.(a) 


v 


*•*. 


In  the  case  of  Outram  v.  Morewood(l),  (where  one 
,?  of  the  points  to  be  established  tfas,  whether  certain  lands 
^  described  in  ancient  title  deeds,  were  the  same,  for  which 
v*  certain  rents  had  been  at  several  times  paid*)  the  Court 
of  King's  Bench  determined,  that  entries  made  by  a  de- 
ceased person,  under  whom  the  defendant  claimed,  ac- 
knowledging the  receipt  of  rent  for  the  premises  in  ques- 
tion, were  not  admissible  evidence  for  the  defendant 
Lord  Kenyon  on- that  occasion  said,  "  This  is  distin- 
guishable from  all  the  cases  cited.  In  those,  something 
was  produced  in  respect  of  the  interest  of  the  party ;  and 
what  the  partywjid  or  said  may  be  evidence  against  him- 
self. But  here,  the  entry  was  a  mere  prjvate  memo  ran* 
dum,  to  r&mlnd  the  person  that  he  had  received  the  rent, 
and  cannot  be  admitted  to  decide  the  right. between 
these  parties.  Evidence  of  this  kind  can  only  be  admit- 
ted to  restrain,  not  to  advance,  the  interest  of  the  party 
who  makes  it.  What  a  man  does  in  his  closet  ought  not 
*  189  to  affect  the  rights  of  third  persons.  Thei^  is  *only 
one  instance  in  which  this  is  allowed,  namely  the  books  of 
am  incumbent  respecting  his  tithes.  Rut  that  has  been  4!* 
ways  considered  an  excepted  case.*'  "  The  jrenefal 
•  rule/*  said  Lord  ilirlwicke,(  2)  in  the  case  of  Glyn  v. 
the  Bank  of  England,  "  is,  that  a  man  cannot  make  evi- 
dence for  himself.  What  he  writes  or  6ays  for  himself 
cannot  be  evidence  of  his  right,  and  consequently  cap- 

(!)  5    T.    H.    123.     And    wp  Lord    R.  4J3.  n. 
romfret  v  Smith,  7  Bro* n  P.  C.  5  T.        (2)  2  V«.  43. 


(o)  VidP  Lee  v  TaptcQt,  2  Wash.  270.    Jackson  v  Vwdyke,  1  Otoe  Rtp*  2ft. 
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not  be  for  his  representative  claiming  in  his  rigrht  and 
place.  I  will  nut  say,  (added  l,prd  Hardwicl;<S)  how 
length  of  time  may  vary  it ;  but  otherwise  it  cannot  be, 
any  more  than  for  himself." 


Id  questions  concerning  public  rights,  common  repu-      Hurr8*7hJ* 
tion  is  admitted  to  be  evidence  ;  for  such  rights,  being 


Hearsay  as 

tation  ^      * 

matters  of  public  notoriety  and  of  great  local  import-*  \ 
ance,  become  a  continual  subject  of  discussion  in  those         »^ 
parts  of  the  country,  where  all   have  the  same  means    ^'- 
of  information  and  the  same  interest  to  ascertain  the 
claim. (I)     Thus,  for  example,  if    a  question   should     "^      > 
be  raised,  whether  a  corporation  has  a  prescriptive  right 
to  collect  tolls  on  a  public  navigation,  it  would  be  good 
evidence  to  show  that  deceased  persons  have  been  heard 
to  acknowledge  the  right,  and  to  declare  that  they  had 
been  so  informed  by  their  predecessors.     The  same  rea- 
son applies,  in  a  less  degree,  to  questions  respecting  gen- 
eral customs,  which  concern  parishes  or  manors,  or  the  • 
inhabitants  of  towns  and  other  places.  (2)  *  In  such  cases,     ^,  \ . 
general  reputation  is  some  evidence  of  a  right  beyond       [20j] 
the  memory  of  living  witnesses,  and  thus  tends  to  sup- 
port tlae  modern  usage,  (a) 

With  respect  to  the  admissibility  of  common  reputa-     Hcanmy   ai 
tion,    as  evidence  of  prescriptive  rights  strictly  private,  j^tm.  pmate 
there  has  Been  considerable  doubt;     In  one  of  the  latest 
cases  on  this  subject, (3)  where  on  a  motjon  for  a  new 
trial,   the  *question  was,  whether  such  evidence  ought     #  jqq 
to  hat^  been  received,  as  evidence  of  a  prescriptive 

(1)  Morewood  v  Wood,     14   Ea*t,        (S)  Morewood  v  Wood,  14  Ea<3?7. 
T29.     *e*  Weeks  v  Sparke,   1  Maul.  &    Ld.  K*»nyonC.  J.  and  A>liurst  J  agaiont 

Sel.  Ci79*  W>.     Ante,  p.  IPT,  K)8.  the  evidence;    Butter  J.  and  Grose  J.         » 

(2)  14  East,  3'i7.    8«e  surra,  p.  198.     for  it. 


(a)  Wher*  no  act  of  corporation  could  be  proved,  of  a  parish  which  hod  existed 
snore  than  forty  years,  th«*  court  admitted  proof  of  ita  incorporation,  by  reputa- 
tion. Dillingham  v  Snnn  et  til.  5  Mass.  Rtp.  517.  The  Inhabitants  of  Siock- 
bridp  r  The  Inhabitant  qf  Wttt  Slockbridgt,  12  Mass,  Rtp.  400. 


»  v- 
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right  of  digging  staneioa  3.  waste,  the  Court  of  King's 
Bench  Am  equally  divided.  A  book  of  authority  lays 
it  down  broadly,  that  "  iti  questions  of  prescription  it  is 
allowable  to  give  hearsay  evidence,  in  order  to  prove 
general  reputation  :  and  that  therefore,  where  the  issue 
was  on  a  right  of  way  over  the  plaintiff's  close,  the 
defendants  were  admitted  to  give  evidence  of  a  conver- 
t  sation  between  persons  not  interested,  then  dead,  where- 
in the  right  to  the  way  was  acknowledged."(l)  '  But,  on 
the  other  side,  there  are  many  great  authorities,  against 
receiving  this  kind  of  evidence- (2)  And  there  appears 
to  be  good  reason  for  the  distinction.  For  where  indi- 
viduals claim  merely  a  private  right,  other  people  have  not 
the  same  means  of  knowing  it,  nor,  if  they  had,  would  they 
have  the  same  interest  to  examine  it.  How,  for  instance, 
can  the  common  belief  among  the  inhabitants  of  a  parish 
supply  any  kind  of  information,  on  a  question  of  right  of 
way  claimed  by  an  individual  over  a  particular  field  ?(3) 
In  such  cases,  common  reputation  appears  to  give  no  sat- 
isfactory information,  and  to  be  inapplicable  to  thepoint 
'  #  in  issue*.  In  the  case  of  Weeks  v.  Sparke,(4)  the  last  re- 
ported case  on  this  subject,  which  was  an  action  for  a 

[?06]  trespass  on  the  plaintiff's  close,  parcel  of  a  common,  &c. 
the  defendant  justified  for  a  prescriptive  right  of  com- 
mon at  all  times  over  the  place,  &c.  and  the  plaintiff  in 
his  replication  prescribed  to  use  the  place  for  tillage,  &c 
qualifying  the  defendant's  general  right ;  to  ^ipport  this 
prescriptive  right  of  tillage,  the  plaintiff  offered  evi- 

*  191  dence  of  reputation,  which  was  received  at  the.*tria); 
and  the  Court  of  King's  Bench  were  of  opinion,  that  it 
had  been  properly  admitted,  on  the  ground,  tfiat  the 

(1)  Bull.  N.  P.  295.  And  seethe  329.  Laid  Kenyon  in WitneN vG»r- 
opioiooof  Bullet  J.  and  Grose  J.  in  tham,  I  Esp  N.  P.  C.  3*4.  ***  . 
Morewood  v  Wood,  14  East,  330.  n.  Clothier  v  Chapman,  14  Ea»t.  331.  ■■ 
3T.R.709.  See  also  Webb  v  Pctts,  Didsbwy  v  Thomas,  14  £ast,  ^ 
Noy,  44,  where  the  court  agreed  that  Barnes  r  Mawaon,  I  Maul.  4f.|*,  Ji^ 
proof  by  hearsay,  of  a  modus  for  a  par-  Blacket  v  Lowes,  2  Maul,  Si  Sei. « 
ticnlarfaroi,  was  admissible.  (3)  See  I  Maol.  k  SeK  691-       r;. 

(2)  Lord  Kenyan  in  Reed  v  Jackson,  (4)1  Maul.  &  Sel.  679.     »«•  u  • 
1  East,  337.    Lord  Kenyon  and  As*  oiLoodoov  Clarke,  Carth.  10** 
hurst  J.  in  More  wood  v  Wood,  14  East, 
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right  claimed  by  the  plaintiff,  although  claimed  by  pre- 
scription, yet  wasfan  abridgment  of  the  general  light  of  < 
common  over  the  waste,  and  affected  a  large  number  of 
occupiers  within  the  district. 

It  has  been  said,  indeed,  that  in  the  case  of  the  Bishop 
of  Meath  v.  Lord  Bel£eld(1)  in  a  quare  impedit,  after, ' 
the  plaintiff  had  given  in  evidence  an  entry,  in  the  reg- 
ister of  the  diocese,  of  the  institution  of one  K,  (in  which  * 
entry  there  was  a  blank,  where  the  patron's  name  is  us- 
ually inserted,)  parol  evidence  of  the  general  reputation 
of  the  country  was  offered,  that  K  was  in  by  the  presenta-        *  * 
tion  of  one,  under  whom  Lord  Belfield  claimed,  and  that 
upon  a  bill  of  exceptions,  this  evidence  was  adjudged  to  be 
admissible,  on  the  ground  that  a  presentation  may  be  by 
parol,  and  what  commences  by  parol  may  be  transmit- 
ted to  posterity  by  parol,  and  that  this  creates  a  general 
reputation.     But  Lord  Kenyon  adverting  to  this  case  ia 
the  case  of  the  King  v.  Erisweil,(2)  said,  he  admitted 
that  a,  presentation  might  be  by  parol,  and  might  fce  pro*      •  *  % 
ved  by.parol,  that  is,  by  a  witness  >vho  was  present  and         *' 
heard  it :  but  he  denied,  that  in  such  a  case  common  rep- 
utation could  be  given  in  evidence.     If  it  can,  be  ad-v 
ded,    why  might  not  such  evidence  decide  titles  to  es- 
tates, at  least  before  the  statute  of  frauds,  when  no  writ- 
ten instrument  was  required,  to  make  a  good  foeffment. 
of  the  greatest  landed  property  in  the  kingdom. 

The  declaration*  of  deceased  persons  have  also  been     Declaration 
admitted,  in  cases  where  they  appear  to  be  made  against  asaio8l,Dtere*r- 
their  interest;  as,  entries  in  their  books,  charging  them-       [-iCj 
selves,  with  the  receipt  of  money  on  the  account  of  a 
*third  person,(3)    or  acknowledging  the  payment  of   '#  192 

r 

(A)  Bait  N.  P.  295.  and  cited  by  (S)  Harry  y  Bebbington,    4  T.  R. 

Boiler  J.  iriR.  ▼  Eriiwrll,  3T.  R.  719.  515.  Hnrpur  v  Brooke,  3  Woodeson, 

S.  C.  reported  I  Wih.  215.  Lect.  3J2.     Stead  r  He-ton,  4  T.  }L 

(2)  3  T.  R.  723.    Tellard  ?  Sheb-  6b9.                           « 
beare,  2  WiU.  366. 
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money  due  to  therftselves.(l)  In  either  case,  the  entry 
is  to  their  own  immediate  prejudice,  aifd  strong  evidence 
of  the  fact,  in  consideration  of  which  the  money  is  said 
to  have  been  received  or  paid.  Thua,  where  the  point 
In  issue  was,  whether  a  certain  waste  was  the  soil  of  the 
defendant,  entries  by  a  steward,  since  deceased,  of  mon- 
ey received  by  him  from  different  persons  in  satisfaction 
of  trespasses  committed  on  the  waste,  are  evidence  to 
shew  that  the  right  to  the  soil  was  in  his  master,  under 
whom  the  plaintiff  claimed. (2)  So  rentals,  in  which  a 
deceased  bailiff  or  receiver  charges  himself  with  specifi- 
ed sums,  are  evidence  to  shew  for  what  particular  ten- 
ure, or  in  what  right  the  money  was  received.(3)  So, 
a  bill  of  lading,  signed  by  the  deceased  master  of  a  ves- 
sel, for  goods  to  be  delivered  to  a  consignee,  is  evidence 
of  property  in  the  consignee,  not  only  against  the  mas- 
ter, but  also,  as  it  seems,  in  an  action  of  trover  for  the 
goods  against  a  third  person. (4)  So,  a  written  memo* 
randum  by  a  deceased  man-midwife,  stating  that  be  had 
delivered  a  woman  of  a  child  on  a  certain  day,  and  re- 
ferring to  his  ledger,  in  which  a  charge  for  hi?  atten- 
dance was  marked  as  paid,  was  thought  by  the  Court  of 
King's  Bench  to  have  been  properly  received  in  evi- 
dence, upon  an  issue  as  to  the  child's  age.(5)  This  en- 
try was  made  by  a  person,  who,  so  far  from  having  an 
interest  to  make  them,  had  an  interest  the  other  way. 
For,  it  appeared  distinctly,  from  other  evidence,  that  the 
work  charged  was  actually  done;  and  the  discharge  in 


(1)  Wmrren  v  Greoville,  2  Str.  1 129. 
commented  oo  by  Lord  Man*Geld  in 
Brydges  v  Duchee*  of  Cbandos;  I  Burr. 
1072.  aod  by  Lord  Elleuhirougli  in 
Higham  v  Ridgway,  10  East,  118. 
Doetdem.  Re ec?  and  others  v  Robson 
Mid  another,  Id  Ea*t,  31. 

(2)  Barry  v  Bebbiiistoo,  4  T.  R. 


515. 

r.i)  Marpur  v  Brooke,  3  Woode«Ofr,» 
Lect  332.  Vin.  Ab. 4I  Evidence,"  (A. 
b  15.)  13 

(4)  H.tddoir  v  Parry,   3  Taunt.  305 

(5)  Highim  ▼  Ridgway,  10  £**, 
f  09, 110. 
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the  book  repels  the  claim,  which  he  would  otherwise 
have  had. fa  j 

*Upon  the  same  prinoiple,  in  a  late  case,  in  an  action  *  193 
of  ejectment  by  the  first  tenant  in  tail  under  a  settlement  [208] 
(by  which  an  estate  was  limited  to  A  for  life,  remainder 
to  B  for  life,  remainder  to  C  his  eldest  son  for  life,  remain- 
der to  C's  eldest  son  in  tail  Sec.  with  a  power  to  the  tenants 
for  life  to  grant  leases  on  condition  of  reserving  the  an- 
cient rent,)  against  the  defendant  who  claimed  as  lessee  ot 
C,  to  recover  a  part  of  the  estate,  which,  as  the  lessor  of  the 
plaintiff  complained,  had  been  demised  for  less  than  the 
ancient  rent,  the  Court  of  King's  Bench  held,  that  a  letter 
addressed  to  B,  by  one  intimately  acquainted  with  the 
property,  purporting  to  be  a  particular  account  of  the  an- 
cient rents  at  that  time,  and  recognized  as  such  by  B,  and 
preserved  by  the  successive  owners  of  the  estate,  ought  to 
have  been  received  at  the  trial,  as  evidence  of  the  ancient 
reserved  rent  against  C,  (a  succeeding  tenant  for  life,  sub- 
ject to  the  restrictions  of  the  same  power,)  and  also  against 
the  defendant  claiming  under  C.  This  old  paper,  so  ac- 
credited and  adopted*  was  considered  to  be  equivalent 
to  a  declaration  by  B  himself.  Lord  Ellenborough,  in 
delivering  the  judgment  of  the  Court,  said,  "  The  con- 
tents of  the  paper  were  adverse  to  the  title  of  the  per- 
son who  had  possession  of  it,  by  diminishing  the  interest 
in  the  fine  on  renewal,  in  the  same  proportion  as  it  rais- 
ed the  rent  to  be  reserved.  Then  at  such  a  distance  of 
time,  with  the  means  of  knowledge  which  he  had  of  the 


*  («)  In  an  action  for  money  paid,  by  the  surety  in  a  bond  ^rven  to  the  United 
States  for  duties,  against  his  principal,  it  was  held  that  the  possession  of  the  bond 
and  the  collector's  receipt,  were  evidence  of  payment  by  the  surety,  as  the  col- 
lector would  be  liable,  on  ibe  receipt,  for  the  amount,  to  the  United  State*.  SLubxf 
v  CJwmplin,  A  Johns.  Rep.  461.  A  receipt  given  by  a  counsel,  who  was  deceased, 
for  bonds  which  he  had  received  to  sue  upon,  was  admitted  as  evidence  of  tbtf 
time  when  they  were  received.  Alston  v  Taylor%  I  Hayro  395.  The  acknowl- 
•dgment  of  a  deceased  person  who  was  competent  to  charge  himself  by  aiiordina* 
ry  receipt  or  acquittance,  was  admitted  a*  evidence  that  he  had  received  money 
from  the  plaintiff  for  the  defendant's  use.    Halladay  v  Lilllepcze,  'J  .V\m  3\U. 
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fact,  and  his  interest  in  declaring  it  tbe  other  way,  v?i 
think  that  bis  declaration  is  evid^hce  of  the  fact  to  go 
to  tbe  jury."(l) 

And  where  the  question  iras,  whether  some  horses, 
which  bad  been  taken  by  tbe  defendant  under  a  heriot 
custom,  belonged  to  th$  plaintiff  or  to  one  A  B,  a  de- 
ceased tenant  of  the  defendant,  declarations  by  A  B 
*  194  were  offered  *in  evidence,  for  the  purpose  of  proving 
that  the  horses  belonged  to  the  plaintiff  before  A.  B's. 
death,  in  which  declarations  A-  B.  stated  that  he  had 
given  up  bis  farm  and  all  his  stock  to  the  plaintiff.  This 
evidence  was  rejected  at  the  trial ;  but  the  Court  of 
Common  Pleas,  on  a  motion  for  a  new  trial,  held  that 
the  declarations  ought  to  have  been  admitted,  since  they 
were  against  the  interest  of  the  person  who  made  them, 
and  might  have  been  given  in  evidence  against  him  in 
his  life-time  if  the  plaintiff  had  brought  an  action  for  the 
hones.(2)(a) 

• 

♦  Upon  the  same  principle,  a  paper  signed  by  many  de- 
ceased copyholders  of  a  manor,  importing  what  w*as  the 
general  right  of  common  in  each  copyholder,  and  agree- 
ing to  restrict  it,  is  evidence  of  reputation  even  against 
other  copyholders  not  claiming  under  those  who  sign- 
ed it. (3)  So,  a  declaration  by  the  owner  or  occupier 
of  adjoining  land,  that  his  neighbor's  land  extends  to 
such  a  spot,  accompanying  an  act  of  forbearance  to  go 

(1)  Boa  ABmer  Bawling*  7  Batt,  r  Roberto,  16  Ernst,  334.}  Bote*  * 

279.290.    See  also  lb©  following  cases,  Fullarton,  4  Taaot.  737.;  Wwr 

1a  which  declarations  of  deceased  per-  BaiHsi,  3  Tauat.  792. ;  Setrfe*  W 

aunt,  against  their  interest,  were  re-  Barringtoa,  supra,  p.  120.  Aedtttajte- 

ceWed  to  evidence ;  Baggalley  t  Jones,  daratioai  by  persons  jnatijf  into***** 

I  Camp*.  a87» ;  Morewood  v  Wood,  tea  copra,  p.  7*.  - 

14  East,  328.;  Doe  d.  Reeee  ▼  Robson,        (2)   lrat  ▼  Finch,  1  Tsunt.  Bep> 

15  East,  33.;   Price »  Littkwood,  3    141.  n  A  M 
Cajapb.  288.  And  aaa  Lady  Dartmouth       (3)  Chapman  t  Cowlaa,  IS  Bait, w* 


(e)  SeJMeoueat  deelaratioM  by  a  party  to  a  tale  or  team**  of  property,  wM& 
go  to  tat*  away  a  retted  right,  are  not  admissible  evidence,  f torn*  ▼  D*$  *»* 
effort,  5  Mm.  Rtf.  412.    VWt  2  One*.  1*4.  330. 
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beyond  the  spot  for  tji&t  reason/ or  without  soch  act,  if 
be  speaks  against  his  interest,)  is  evidence  that  the  land 
extends  so  far.(1 )  So,  the  declaration  of  a  deceased  oc- 
cupier of  land,  that  he  rented  it  under  a  certain  person, 
is  evidence  of  that  persqn's  seisin. (2)  Such  admissions 
or  declarations  against  interest  appear  to  be  evidence 
upon  the  same  principle*  as  the  acts  of  a  party  against  his  . 
Interest ;  they  differ  in  degree  and  in  their  effect  rather 
than  in  their  nature.  An  act  of  forbearance  on  one  side 
is  an  admission  of  right,  on  the  other ;  and  proof  of  the 
exercise  of  a  right,  which  has  been  acquiesced  in,  is  still 
stronger  evidence  that  the  right  exists.  It  is  the  con- 
stant practice  to  receive  such  evidence  on  questions 
concerning  tolls,  rights  of  way,  freehold  in  wastes,  and 
other  cases  of  the  same  kind.  (3) 

♦The  memorandum  or  entry,  before  it  can  be  receiv-  #195 
ed  in  evidence,  must  be  proved  to  be  authentic ;  as,  by 
s&ewing  it  to  be  the  hand- writing  of  the  deceased  per*  [2*®] 
*on,  who  knew  the  fact  there  stated,  or  that  it  was  signed 
by  him: (4)  or,  (if  signed  by  another,)  that  it  was  made 
by  his  order,  or  afterwards  acknowledged  by  him* 
And  as  to  the  question,  whether  a  book  produced  was  a 
receiver's  book,  that  may  be  determined  by  internal  ev- 
idence on  an  inspection  by  the  Court.  (5) 

In  all  the  cases  which  have  been  mentioned  on  this 
subject,  the  person  who  made  the  entry  or  declaration  in 
question,  was  deceased  at  the  time  of  the  trial :  if  the 
rule  were  not  cdfefined  to  such  cases,  there  would  be 
great  danger  of  collusion.  It  has,  therefore,  been  held, 
that  such  evidence  is  not  admissible,  where  the  person 
is  incapable  of  attending  ffom  illness.(6) 

(1)  Sir  T.  Saoley  ▼  White,  14  Eait,    ler,    a  Gwill.  647.  Tate  ▼  Leigh,  3 
332.  33*  33U  Gwill.  SSI.    See  Hodftos  ▼  Follarton, 

(2)  Uocle  r  WaUoo,   4  Taunt.   16.    4  Taunt.  7S7. 

Doedctn.  BafgalkyvJoeea,  iCaapb.  (5)   Doe  d.  Webher  r   Lord    G. 

367.  Thyune,  10  Eaet,  206.  4  T.  R.  316. 

(3)  1  8tr.  6*0.     14  Salt,  342.    I  (6)  Harritoo  t  Blades,  S  Canpb. 
Campb.  310.  457.     1  Prief ,  226.  f  3*. 

(4)  4  T.  R.  515,  516,    Jooei  r  Wal- 
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^Tradesmen-*  Entries  in  the  book*  of  a  tradesman  by  his  deceased 
shopman,  who  therein  supplies  proof  of  a  charge  against 
himself,  have  been  admitted  on  the  same  principle  to  be 
evidence  of  the  delivery  of  goods,  or  of  other  matter 
there  stated  within  his  own  knofwledge^fVx^  Thus,  hi  ait 
action  of  assumpsit,  the  usual  course  of  the  plaintiff'* 
dealings  appeared  to  be,  that  the  draymen  of  the  plain- 
tiff, who  was  a  brewer,  should  come  every  night  to  the 
clerk  ot  the  brew-house,  and  give  him  an  account  of  the 
beer  delivered  out  by  them,  which  he  set  down  rtf  a  book 
kept  for  the  purpose,  and  the  draymen  signed  it ;  the 
drayman,  who  signed  the  particular  entry  offered  in  ev- 
idence, had  since  died,  but  his  hand-writing  was  prov- 
ed ;  and  this  entry  was  held  to  be  good  evidence  of  the 
delivery  of  the  beer,  for  which  the  action  was  brought.(l) 
*  J96  This  declaration  of  the  ^tradesman's  servant,  of  having" 
delivered  the  goods,  is  also  an  admission,  that  he  receiv- 
ed them  for  that  purpose,  and  would  have  been  evidence 
against  him,  in  an  action  for  not  delivering  them  accord- 
[2U]  ing  to  his  instructions.  But  it  is  clearly  distinguishable  » 
from  entries  in  the  book  of  a  receiver,  who  by  making  a 
gratuitous  charge  against  himself,  knowingly  against 
his  own  interest,  and  without  any  equivalent,  repels  ev- 
ery supposition  of  fraud.  A  disposition  to  commit  fraud 
would  have  tempted  him  to  suppress  altogether  the  (act 
of  his  having  received  any  thing,  or  to  misrepresent  the 
amount  of  the  sum,  but  not  to  mis-state  the  ground  or 
consideration  for  which  it  was  received ;  that  is,  not  to 
mis-state  the  only  fact  sought  to  be  established  by  the 

(1)  PrirevLd.  Tomnjjtoa,  1  Salk.  v  Archbishop  of  Canterbury,,  2  Efp  N. 
28d.  2  Ld.  Ravm.  873  S  C.  And  see  P.  C.  (S'.b.  Philips«>o  vCbaue,  2Camph. 
Pitman  v  Madox,  2Sa)k.  690.  Calvert    110.  Hagedoro  v  Reid,  3  Campb.  979. 


(a)  Vide  Lenit  v  Norton,  1  Hash  76.  It  is dhlr  ia  case  of  the  death  of  the 
clerk  that  the  entries  can  be  admitted  on  proving  his  hand-writing ;  although,  if 
Jiving,  he  may  be  out  or  the  jurisdiction  of  the  coort.  Cooper  v  jffarsden,  1  Esp* 
Rvp.  1.  Kennedy  v  /airmaa,  1  Hawy.  458.  Fcnno  t  Rogerg  ig  M'Bridt,  L  Buy 
430.  In  an  action  for  a  watch  delivered  to  a  watchmaker  to  be  cleaoed,  the 
vaot  having  srorn  that  he  ww  Ui«  master  deliver  it  to  a  third  pertOQ  by  the  oi 
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proposed  evidence.  On  the  other  hand,  the  declaration 
of  the  tradesman's  servant  is  offered  in  evidence  to  prove 
the  fact  of  delivery,  and  as  he  gives  the  account  not 
against  his  own  interest,  (which  is  some  security  for  the 
troth  of  the  statement  in  the  other  case,)  the  probability 
of  his  account  being  true  or  false  is  neither  greater  nor 
less  than  the  probability  of  his  being  honest  or  dishonest, 
which  is  nothing  more  than  may  be  said  in  every  case  of 
hearsay.  The  circumstance  ef  his  thereby  acknowl- 
edging the  receipt  of  goods,  which,  it  may  be  said,  would 
be  evidence  in  «n  action  against  him,  seems  to  amount 
to  little  or  nothing.  It  was  the  least  be  could  say :  to 
have  said  nothing  at  aH,  would,  as  he  must  have  known, 
necessarily  lead  to  some  inquiry.  These  considerations 
may  serve  to  shew  how  cautiously  such  declarations  by 
shopmen  are  to  be  admitted  in  evidence,  to  charge  third 
persons  with  the  receipt  of  goods ;  more  particularly, 
as  the  tradesman  may  easily  be  furnished  with  evidence 
efdelivery,  by  taking  a  memorandum  from  the  purchas- 
er, or  by  requiring  some  other  security. 

*  The  entry  in  the  tradesman's  book  ought  to  have  been 
made  by  the  shopman  ;  or,  if  not  actually  written  by 
him,  should  at  least  appear  to  have  been  observed  by  him 
soon  after  it  was  made,  so  as  to  enable  him  to  speak  to 
its  correctness,  and  that  the  entry  may  be  tantamount  to 
one  made  by  the  shopman  himself.(l)    If  the  shopman 

(I)  Digby  v  Stedman,  I  Esp.  N.  P.  C.  327.    ,  v      " 


«r*t  orders,  and  such  third  person  having  sworn  that  he  never  received  it,  Lord 
KenyoQ  permitted  the  master'*  day*  book,  containing  an  entry  made  by  himself  at 
the  time,  in  the  ordinary  course  of  business,  to  be  read  in  confirmation  of  the 
eervaoft  testimony.  Dighy  v  Stedman,  1  Etp.  Rep.  329.  In  Brown  v  Bronrn,  2 
fPejA.  151.  an  entry  made  by  an  administrator  lince  dead,  was,  with  other  cir" 
eumstanees,  permitted  to  be  given  fa  evidence.  And  where  a  witness  swore  that 
the  several  articles  of  merchand  is*  contained  in  the  account  annexed  to  his  depo- 
sition, were  told  by  plaintiff  to  defendant,  and  were  charged  in  the  day-book  by 
tbe4epooeot  and  another  person  who  is  dead,  and  that  deponent  delivered  them, 
and  that  he  referred  to  the  original  entries  in  the  day-book  ;  held  that  this  wag 
sufficient  evidence  of  the  s  ale  and  de  livery  of  the  goods.  Me  Oval  v  Ia  Kamp,  2 
Hhtaton  Rep.  Ml. 


1 M  Hear$ay  not  jSaiStac**  [Ch.  7. 

it  living*  he  ought  to  be  produced  as  witness,  that  he  may 
explain  the  circumstances  and  dealings  on  which  the  en* 
try  was  founded.  When  he  is  examined,  he  may  use  the 
entry  as  a  memorandum ;  and  the  other  party,  charged 

1*9 121     X9^L  ttie  (*e*)t' wilt  tben  have  an  °PPorturi^y  of  examin* 
■■      **     ing  into  its  correctness.     If  the  person,  who  made  the 

entry,  was  employed  as  shopman  or  clerk  to  deliver 
goods,  &c.  and  he  is  since  dead,  an  entry  made  by  him 
will  be  evidenee  under  certain  restrictions.  But  proof 
of  the  handwriting  of  the  clerk,  and  that  he  is  gone 
'abroad,  and  is  not  likely  to  return,  has  been  held  not  to 
be  sufficient  to  make 'such  an  ex-partt  memorandum  ad- 
missible in  evidence.(l) 

In  the  case  of  Evans  and  Lake(2)  a  merchant's  books 
were  received  in  evidence  under  particular  circumstan- 
ces. The  question  there  was,  whether  certain  good** 
which  had  been  bought  in  the  name  of  Mr.  Lake,  were 
*  197  purchased  on  *his  own  account,  or  in  trust  for  Sir  Ste* 
phen  Evans,  To  prove  the  latter  of  these  positions, 
the  assignees  of  Sir  Stephen  Evans,  who  were  the  plain- 
tiill,  first  shewed,  that  there  was  no  entry  in  the  books' 
of  Mr.  Lake  relating  to  this  transaction ;  they  then  pro- 
duced  several  receipts  in  the  possession  of  Sir  S.  Evans 
for  the  payment  of  part  of  the  goods,  and  on  the  back 
of  the  receipts  there  was  a  reference  in  the  hand-writing 
of  Sir  Stephen's  book-keeper,  since  deceased,  to  *  cer- 
tain shop-book  of  Sir  Stephen.  Upon  this,  the  ques- 
tion was,  whether  the  book  so  referred  to,  in  which  was 
an  entry  for  the  payment  of  money  for  the  whole  of  the 
goods,  should  be  read.  And  the  Court  of  King's  Bench 
on  a  trial  at  bar  admitted  (he  entrjf,  rtot  only  as  to  the  part 
mentioned  in  the  receipts,  but  also  as  to  the  remainder 
of  the  goods  then  in  the  hands  9/  Mr.  Lake's  son.  In 
this  case  (which  Lord  Hardwicke  has  observed  upon,  as. 
«  new  and  having  gone  a  great  way(3),")  the  entry  was 

0)  Cooper  f  Marrien,  I  Eip.  Jf .  P.    Cooptr  v  Mar»de»,  J  Etp,  N,  P.  €.  1* 
C.  2.  (3)  Oljn  *  Bank  «f  £otf  md,  'iVw. 

(?)  Bo!L  N.  P.  m,  2*3.   a»a  ie»  43. 
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not  offered  by^be  assignees .  as  evidence  of  payment 
against  the  seller  of  the  goods,  but  as  corroborating  ev- 
idence to  shew,  that  while  the  books  of  the  other,  party 
concerned  took  no  .notice  whatever  of  the  goods*  those 
of  Sir  S,  Evans,  under  whom  the  plaintiifii  claimed,  treat- 
ed the  goods  as  bought  on  his  account. 

In  another,  case,  where  Ihe  plaintiff,  to  prove  the  de- 
livery of  wine  to  the  defendant,  produced  a  book  belong- 
ing to  his  cooper,  since  dead,  whose  name  was  subscri- 
bed to  several  articles,  which  it  was  proposed  to  read  af-'  L  <* 
ter  proof  of  the  hand-writing,  Lord  Raymond  C.  J. 
would  not  allow  it,  saying  it  differed  from  Lord  Top- 
rington'scase.(l)  *And  Lord  Kenyon  ruled,  in  the  case  #  193 
of  Calvert  v.  Archbishop  of  Canterbury  (2),  that,  in  an 
action  for  the  hire  of  a  pair  of  horses,  an  entry  by  the 
plaintiff's  servant,  since  dead,  stating  the  terms  of  the 
agreement  with  the  defendant,  ought  not  to  be  admitted* 

* 

In  an  action  by  a  tavern -keeper  (3),  it  appeared,  that 
the  defendant  belonged  to  a  club,  which  was  held  at  the 
plaintiff's  house,  and  that  in  a  room,  where  the  club 
met,  a  book  used  regularly  to  be  kept  open,  in  which  the 
plaintiff's  servants  entered  the  articles,  as  they  were  or- 
dered by  the  members  of  the  elub,  who  had  thereby  an 
opportunity  of  inspecting  and  correcting  the  account. 
Lord  Kenyon  admitted  the  book  as  evidence  of  the  de- 
livery, though  it  was  not  proved  that  the  servants,  who 
made  the  entry,  were  dead,  nor  was  their  absence  ac- 
counted for,  and  only  their  hand-writing  was  proved. — 
The  daily  account  in  the  book  was  in  this  case  consid- 
ered as  tantamount  to  a  bill  delivered  and  admitted  by 
the  defendant. 

The  stat.  7  Jf.  !•  c.  1$.  enacts  that  the  shop-book  of 
a  tradesman  shall  not  be  evidence  in  any  action  tor  wares 

(I)  Clerk  r  Bedford,   Boll.  N.  F.       (2)  2  Etp.  N.  P.  C.  646. 
381    See  Coeper  ▼  Maraden,  1  B»jv       (31  WUuiev  Adamfon,  K.  B.  »If  k 
JT.  P.  C.  I .  titer  Mich,  term  1789.  M  S. 
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delivered  or  work  done,  above  one  year  before  the 
bringing  of  the  action,  except  the  tradesman  or  his  ex- 
ecutor shall  have  obtained  a  bill  of  debt  or  obligation  of 
the  debtor  for  the  said  debt,  or  shall  have  brought  against 
him  some  action,  within  a  year  next  after  the  delivery  of 
the  wares,  or  the  work  done.(l)  And  the  second  sec- 
tion provides,  that  nothing  in  the  act  shall  extend  to  the 
mutual  trading  and  merchandize  between  tradesman  and 
tradesman.  At  the  time  of  making  this  act  of  parlia- 
meat,  there  was  an  opinion  growing  up,  that,  after  a 
•  certain  length  of  time,  a  man's  shop-books  should  be  ev- 
r.?i  n  idence  for  him,  after  the  year:  to  prevent  which,  the 
act  was  made.  (2)  However  the  book  is  not  evidence, 
*  190  even  within  the  year,  except  under  particular  ♦circum- 
stances. An  entry  made  by  a  tradesman  himself,  stating 
the  delivery  of  goods,  is  not  evidence  for  him  ;  but, 
whether  made  by  him  or  not,  it  may  often  serve  as  a 
memorandum  to  refresh  the  memory  of  the  shop  man, 
and  for  that  purpose  is  admissible.  An  entry  by  a  trades- 
man, stating  a  debt  due  from  himself  to  a  third  person, 
is  manifestly  good  evidence  of  the  debt,  as  a  statement 
against  his  interest ;  thus,  entries  by  a  bankrupt,  and  an 
account  signed  by  him,  before  his  bankruptcy,  charg- 
ing himself  with  a  balance,  are  admissible  as  evidence 
of  the  petitioning  creditor's  debt  in  an  action  by  the  as- 
signees.(3)  It  is  essentially  necessary  in  such  cases  to 
prove  the  signing  of  the  account,  or  the  making  of  the 
•  entry,  before  the  act  of  bankruptcy,  and  to  prove  this  by 

extrinsic  evidence.^ 

(I)  Sikes  v  Marshall,  2  Esp.  N.  P.        (3)  Watts  v  Thorp*,  1  Camph,  37f> 
C.  705.  Hoare  v  Curytou,  4  TfutoL  tfO. 

('.')  By  Ld.  Hardwick,  2  Veg.  43. 


(a)  In  a  suit  in  chancery  betmen  partners,  the  booki  of  the  partnenhip  an  ev 
idence,  and  voucher*  aa  to  the  particular  items  are  unnecessary.  Fletcher  r  iW- 
terrf,  2  Hen.  if  Nun.  544.     Britkhouse  v  Hunter  and  others,  4  Hen.  Sf  Mun.  3<k>. 

Shop-bocka  ar«  admitted  in  many  of  the  states  as  evidence  of  goodi  «old  *0'' 
delivered,  oi  of  work  and  lahour.  How  far  they  are  competent  evidence,  in  tfw 
ttate  of  MassEMiusettj,  will  appear  from  the  opinion  of  the  judges  in  the  case  0* 
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It  Has  been  already  slated,  that  admissions  by  one  of 
the  parties  to  a  suit,  against  bis  interest,  are  evidence 
agaifftthira  ;  and  that  statements  made  by  a  third  personr 
on  being  referred  to  by  a  party  respecting  any  litigated 
point (1),  ^^representations  by  a  party's  agent (2),  are  in  - 
many  cases  admissible  against  the  principal.  .  To  such 

(1)  See  ante,  p.  $L    (2)  See  ante,  p.  77.       .    . 


CogrmtU.  v  Dolliver,  2  Mass.  Rep.  217.  Sewall,  J.  says;  uIo  actions  of  assump- 
sit for  goods  sold  and  delivered,  evidence  by  a  shop-book  or  other  daily  memo- 
randa, vith  the  supplementary  oath  of  the  party  himself,  if  living,  is  a  node  of 
proef  admitted  with  us  generally,  and  it  made  necessary  by  the  course  of  busi- 
ness in  transactions  of  that  nature — Books  offered  as  evidence  may  be  rejected 
by  the  court  as  incompetent,  or  when  admitted  may  be  treated  a*  unworthy  of 
credit  1  recollect  but  two  sorts  of  objections  whicn  have  been  allowed  against 
books  as  rendering  them  incompetent  evidence.  To  be  admitted  in  evidence,  they 
most  appear  to  contain  the  first  entries  or  charges  by  the  party,  made  at  or  near 
the  time  of  the  transaction  to  be  proved;  and  when  the  contrary  is  discernible 
upon  the  face  of  the  book,  or  comet  oat  opon  the  examination  of  the  party,  they 
ought  to  be  rejected  as  incompetent  evidence.  Fraudulent  appearauces  or  cir- 
cumstances, suab  as  materia!  aud  gross  alterations,  false  additions,  &c.  are  also 
objections  to  the  competency  of  the  book,  fn  which  thry  are  discoverable,  or 
against  whiefi  they  may  be  proved  in  any  manner.  Objections  to  the  credit  of 
books  admitted  io  evidence  are  of  various  kinds,  which  there  is  no  occasion  to 
Coomerate.  The  method  in  winch  the  book  has  been  kept,  as  when  the  charges 
to  be  proved  hare  been  entered  to  a  particular  account,  like  the  entries  of  a 
ledger,  and  not  like  those  of  a  day-book,  is  an  objection  to  the  credit  of  the  book/*' 
Sedgwick,  J.  "  It  is  to  be  lamented  that  it  is  necessary  in  this  country  to  resort 
to  evidence  of  this  kind,  as  it  opens  a  door  and  furnishes  a  temptation  to  much 
■tsehtef.  Where  a  book  is  offered  in  evidence  it  ought  to  appear  suited  to  aid 
the  oath  of  the  party,  which  it  h  brought  to  fortify  and  confirm}  The  court  are 
to  iudge  of  its  competency  to  be  admitted  io  evidence,  and  the  jury  are  to  decide 
on  the  credit  which  may  be  due  to  it.  The  true  ground  of  admitting  the  book*  of 
the  party  io  evidence,  as  a  foundation  for  the  suppletory  evidence  of  the  oath  of 
the  party,  1  have  always  understood  to  be  that  the  judge  or  court  before  nhom  the 
taxis  tried,  should,  on  inspection,  determine  thai  the  book  tvas  proper  for  that  pur- 
pose, and  ihat  such  determination  renders  it  competent  ttidtnet.  In  Prime  v  Smithr 
i  Mass.  Rep.  455.  Sewall,  J.  observes,  that  "  in  actions  of  assumpsit  for  articles 
delivered,  or  for  work  and  labour  performed,  the  admission  of  proof  by  the  book 
of  the  plaintiff  himself,  appearing  to  be  in  his  own  hand-writing,  and  supported  by 
his  supplementary  oath,  is  a  practice,  in  the  eitent  to  which  it  has  been  carried, 
peculiar  to  Nen- England,  if  not  confined  to  tin's  it  ale.  But  it  is  a  practice,  which 
has  been  long  established,  and  seems  to  have  arisen  upon  the  most  reasonable 
grounds,  out  6f  the  necessity  of  the  case,  and  a  conformity  to  the  actual  state  of 
things.— Tber£  are,  however,  obvious  difficulties  and  hazards  attending  this  mode 
of  proof:  and  it  ought  not  to  be  extended  by  any  new  precedent.  .  Every  memo- 
nnntbaof  a-  shop-keeper  or  labourer  is  not  to  be  admitted  as  bis  book.     It  is  er 
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cases  the  objection  of  hearsay  does  not  apply.  Nor  does 
the  objection  apply  to  the  account  which  has  been  giv- 
en by  a  witness  on  a  former  trial,  or  to  dying  declara- 
tions. 


sential  to  this  kind  of  evidence  that  the  charges  appearing  io  the  band  writirg  c  f 
the  party,  are  in  such  a  state  that  they  may»be  presumed  to  have  been  his  daily 
minutes  of  his  business  and  transactions,  io  which  regard  if  bad  to  the  degree  of 
education  of  the  party,  tb#  nature  of  his  employment,  and  to  the  manner  of  hii 
charges  agaioit  other  persons.  Where  thin  appearance  is  wanting,  nod  the  pre- 
sumption cannot  be  made,  the  evidence  ha*  been  usually  rejected  at  incompete n* . 
•  And  when*  having  this  appearance,  a  plaintiff**  books  or  memorandums  are  ad- 

aiitted,  the  evidence  remains  liable  to  every  objection,  which  may  be  suggested, 
from  unfair  appearances  in  the  statement  of  the  particular  account  io  issue,  oi 
from  the  whole  book  or  minutes  taken  together,  and  which  materially  affect  the 
credibility  of  the  evidence."  It  has  been  held  that  when  an  account  was  trans- 
ferred from  the  ledger  to  the  day-book,  the  ledger  should  be  produced,  that  the 
other  party  may  have  advantage  of  any  items  entered  therein  to  bis  a  edit. 
Prince's  Exr.  v  Snett,  2  Maasy  Rep.  569.  Iu  the  ease  of  Faxon  v  Mollis^  1 3  Mas, 
Rep.  427,  it  was  held  that  a  mechanic's  book  of  accounts,  verified  by  his  owu 
oath  should  be  received  in  evidence,  although  kept  in  a  ledger  form,  and  although 
it  appears  from  his  own  showing,  that  be  first  made  the  charges  on  a  slate,  aud  af- 
ter transcribing  them  to  his  book,  rubbed  them  off  from  his  slate. 

In  Connecticut  in  the  statutory  action  of  book-debt,  (vide  laws  of  Connecti- 
cut, tit  25.  c.  1.)  books  of  accounts  are  admitted  in  evident*.  In  this  action  the 
statute  allows  of  the  oath  of  the  party,  and  it  is  confined  to  such  articles  as  are 
usually  charged  on  book  :  and  the  book  ought  to  be  kept  in  a  fair  nod  regular 
manner,  and  the  articles  truly  entered  at  the  time  of  the  delivery,  «pr  the  per- 
formance of  the  service,  to  as  to  be  consistent  with  and  support  the  oath  of  tbe 
party :  for  the  book  is  to  be  considered  the  essential  part  of  tbe  evidence,  and 
the  oath  of  the  party  as  supplementary  to  it  Sn\/Vs  Ev.  81.  A  party  is  nor 
compellable  to  produce  the  original  book  of  entries,  but  may.  go  to  trial  on  a 
transcript,  but  tbe  non-production  "of  tbe  origioal  books  is-  a  circumstance  tending 
to  discredit  the  party's  account  Merchants  and  traders  should  produce  their 
day-books  and  ledgers,  and  mechanics,  where  business  requires  tbatmode  of  keep* 
ing  accounts.  Their  books  should  appear  to  be  regularly  kept,  and  tbe  entries 
fairly  made  at  the  time,  and  from  day  to  day  io  tbe  usual  course  of  their  business. 
Where  people  make  single  entries  only,  the  account  should  be  fair  and  properly 
dated.  Where  the  books  are  not  regularly  kept— where  there  appear  to  be 
rasures,  alterations,  interlineations,  and  additions  $  and  where  tbe  account*  are 
made  out  after  a  dispute  hi?  arisen,  there  is  a  strong  presumption  against  thii 
Jrutb,  and  the  party  must  have  other  proof  to  corroborate  bis  testimony  to  enti 
tie  him  to  recover,  id.  82.  See  further  as  to  the  nature  of  the  action  of  book- 
debt.    Bradley  v  Goodyear,  I  Day  104. 

in  Pennsylvania,  from  the  peculiar  situation  of  the  country,  shop- hooks,  proves 
by  the  oath  of  the  plaintiff,  are  admitted  in  evidence  U>  charge  tbe  original  debt- 
or, but  not  a  person  who  has  undertaken  to  pay  for  goods  delivered  to  auotae\ 
Poultney  ti  al  v  Ross,  t  Doll  238.  Where  the  book  Is  in  the  hand-writing  of r* 
clerk  it  must  be  proved  by  bin,  if  living  and  within  the  jurisdiction  of  the  court 
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If  a  witness,  who  has  been  examined  in  a  former  ™-J«^w** 
tion  between  the  same  parties,  and  where  the  point  in  is- 
sue was  the  same  as  in  the  second  action,  is  since  dead, 
•what  he  swore  at  the  trial  may  be  proved  by  ;one  who 


I  o  consideration,  says  Tilghman,  Ch.  J.  of  the  mode  of  doing  businessin  the  wfan- 
cy  of  the  country,  when  many  people  keep  their  own  books,  it  has  been  permitted 
from  the  necessity  of  the  case,  to  offer  these  books  in  evidence.  But  when  no 
such  necessity  exist?,  when  the  fact  is  thatclerks  have  been  employed  and  the  en- 
tries made  by  them,  there  is  no  cause  for  violating  that  wise  principle,  that  no 
man  shall  be  allowed  to  give  testimony  for  himself.  Sterret  v  Bull  and  other  sy  1 
Binney  234.  Rt  vide  Mifflin  tl  aL  v  Bingham  I  DalL  272.  Scagrove  v  Red- 
man ttoLA  DalL  153.     Rodman  etaLv  Hoop's  Exr.  I  DalL  85. 

Books  of  account,  sworn  to  by  the  plaintiff,  are  evidence  iu  South  Carolina^  by 
srtatute.    Foster  v  Sinkler,  1  Bay  40.    Slade  r  TtasilaU,  I  Buy  172. 

This  species  of  evidence  has  been  sanctioned,  under  certain  restrictions,  by  a 
late  decision  of  the  Supreme  Court  of  the  state  of  New- York ;  the  rule  and  tht> 
limitations  of  it,  will  appear  from  the  opinion  of  the  court,  which  was  as  follows : 
The  only  point  for  our  consideration  is,  whether  the  evidence  in  support  of  the 
plaintiff's  demand,  in  the  court  below,  was  admissible.  In  Case  v  P  otter  y  (8  Johns. 
Hep,  212.)  the  question  how  Car  the  books  of  account  of  a  party  were  evidence, 
incidentally  cam*  under  consideration ;  but  as  there  was  sufficient  proof,  in  that 
case  to  sustain  the  verdict  without  the  books,  there  was  no  direct  decision  on  the 
point    Cases  are  there  cited,  showing  that  by  the  English  law  tradesmen's  books 
■re  not  legal  evidence  in  favour  of  the  party  making  the  entries  j  and  we  intima- 
ted that  such  proof  is  tolerated  here,  from  the  usage  which  has  crept  in,  and  the 
difficulty  of  giving  proof  in  many  cases,  of  a  sale  and  delivery  in  the  usual  course  of 
business.    In  a  case  like  the  present,  it  b  believed  that  the  usage  and  necessity  of 
admitting  such  proof,  has  been  so  long  ^auctioned  and  felt  in  our  courts  of  justice, 
that  it  is  now  too  late  to  question  the  admissibility  of  it.  The  admission  of  books  of 
account  in  evidence,  under  proper  limitations  and  restrictions,  is  not  calculated  £o 
excite  alarm,  or  to  produce  injurious  consequences.    They  are  not  evidence  of 
money  lent    This  was  so  held  in  Cast  v  Potter,  because  such  transaction?  are  not, 
in  the  uiual  course  of  business,  matter  of  book  account.    They  are  not  evidence 
in  the  case  of  a  single  charge,  because  there  exists  in  such  case  no  evidence  of 
regular  dealing  between  the  parties.    They  ought  not  to  be  admitted  where  there 
are  several  charges,  unless  a  foundation  is  first  laid  for  their  admission,  by  prov- 
ing that  the  party  bad  no  clerk,  that  some  of  the  articles  charged  have  been  deliv- 
ered that  the  books  produced  are  the  account  books  of  the  party,  and  that  be  keeps 
fair  and  honest  accounts,  and  this  by  those  who  have  dealt  and*  settled  with  him. 
Under  these  restrictions,  from  the  necessity  of  the  case,  and  the  consideration  that 
the  party  debited,  is  shown  to  have  reposed  confidence,  by  dealing  with  and  beiroj 
intrusted  by  the  other  party,  they  are  evidence  for  the  consideration  of  a  jury.1' 
Piatt,  J.  dissented  and  stated  his  reasons  at  length.  Vosburgh  v  Thayer ,  12  John*. 
Rep.  46t.    A  book  of  account  ought  not  to  be  received  in  evideuce  where  no. 
price  it  affixed  to  the  itemi  charged.    1  Southard  Rep.  370, 
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beard  him  give  evidence. (l)(o)  For  sucK  evidence  was 
not  given  in  an  extrajudicial  manner,  but  upon  oath. — 
The  parties  to  the  suit  were  the  same,  the  point  in  issue 

[215J  was  the  same,  and  an  opportunity  was  given  for  cross- 
examination.  These  circumstances  plainly  distinguish 
the  proposed  evidence  from  hearsay.^  So,  where  a 
person,  who  had  been  sworn  on  a  former  trial  between 
rthe  same  parties  on  the  same  issue,  and  subpoenaed  to  ap- 
pear as  witness  at  a  second  trial,  did  not  appear  in  obe- 
dience to  the  writ,  the  Court  of  King's  Bench,  seeing 
reason  to  believe  that  he  had  been  kept  away  by  the  con- 
trivance of  the  adverse  party,  admitted  other  witnesses 
to  prove  what  he  had  sworn  on  the  former  occasion.  (2) 
The  person  called  to  prove  what  a  deceased  witness 

*  200  #said, .  must  undertake  to  repeat  precisely  his  very 
word*,  and  not  merely  to  swear  to  their  effect. (3) 
Tfius,  in  a  case  before  Lord  Kenyon,  a  witness  was  not 
allowed  to  speak  to  the  effect  of  what  the  deceased  wit- 
ness had  sworn  on  the  former  trial,  *  He  ought,"  said 
Lord  Kenyon,  "  to  recollect  the  very  words ;  for  the 
jury  alone  can  judge  of  the  effect  of  words."(4)  And 
•he  cited  the  case  of  the  King  v.  Deborah  from  one  of 
«  * 

(!)  R.  v  Carpenter,  2  Show.   47.  (2)  GreeovGaturk,  Boll.  N.p.243. 

Buckwortli's  case,  Sir  T.  Ray  a).  170.  (3)  Lord  Palmerstooe's  case,  cited 

Vin.  Ah.  tk  Evidence,'1  (T.  b.  88.)  pi.  by  Lord  Kenyon  in  R.  v  Joliffe,  4  T.  R 

4.  Cokt  r  v  Farewell,  2  P.  Wnw.  56  i,  280. 

Piko  v  Crouch,   1  Ld.  Ray.  730.     By  (4)  Ennis   v   Donirthoree,   Coraw. 

Lord  Kenyon.  4  T  R.  290.     Mayor  of  Sum.  Ass.  1789,  MS. 
Doncaiter  v  Day,  3  Taunt.  262. 


(a)  J.  4-  Y.  Powell  *  Walters,  17  Johns.  Rep.  176.  But  evidence  or  the  testi- 
mony given  by  a  witness  on  a  former  trial  of  the  fame  cause,  toe  witness  in  the 
mean  time  being  convicted  of  an  iufanaoui  crime,  is  not  to  be  received,  be  Ba- 
ron v  Cremate  ti  aL  14  Mass.  Rep.  234. 

(ft)  Vide  Jackson  d.  Gillespy  if  others  v  Woolsey,  11  John*.  Rep*  446.  Pe- 
fram  v  Isabel),  2  Hen  i(  if un.  193.  Evidence  given  in  one  suit  by  a  deceased 
witness  is  proper  evidence  in  a  subsequent  suit,  where  the  point  in  issue  is -the 
tame  between  the  same  parties ;  but  also,  for  and  against  persons  standing  in  tht 
relation  of  privies  in  bloody  privies  in  esiatt  or  privies  in  Ian.  Jacks**  v  Lamo*, 
£5  Johns.  Rep.  S44. 
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his  own  notes,  to  the  same  point  (a)    For  the  purpose 
of  introducing  an  account  of  what  a  deceased  witness 
swore  on  the  first  trial,  the  nisi  prius  record  and  the  pos- 
tea  indorsed  are  good  evidence  to  shew,  that  a  cause  .. 
was  brought  on  for  trial,  or  that  it  was  actually  tried.(l) 

The  dying  declarations  of  a  person,  who  has  received  a  Dying  decfa- 
mortal  injury,  that  is,  declarations  made  under  the  appre-  r*uoni- 
hension  of  death,  are  constantly  admitted  in  criminal 
prosecutions,  and  are  not  liable  to  the  common  objec- 
tion against. hearsay  evidence. (2)  The  principle  of  this 
exception  to  the  general  rule  is  founded  partly  on  the. 
awful  situation  of  the  dying  person,  which  is  considered 
to  be  as  powerful  over  his  conscience  as  the  obligation 
of  an  oath,  and  partly  on  a  supposed  absence  of  interest 
on  the  verge  of  the  next  world,  which  dispenses  with  the 
necessity  of  cross-examination.  But  before  such  decla- 
rations can  be  admitted  in  evidence  against  a  prisoner,  it 

(1)  PHton  v  Walter,  1  Str.  162.  Woodcock's  case,  2  Leach  Cr.  C.  566. 

(2)  R.   v.   Reason  and  Tranter,    1     Bainbridge's  case,  9  St.  Tr.  161. 
Str.  499.   «  St.  Tr.  202—  205.  S.  C. 


(a)  The  testimony  of  a  deceased  witness  before  commissioners  vested  with  cc»- 
lain  judicial  powers,  in  a  proceeding  in  which  the  party  might  have  had  the  ben- 
efit of  a  crosfexaminatton,  proved  by  one  of  the  commissioners  in  a  subsequent 
trial  between  the  same  parties,  was  held  admissible  evidence.  It  does  not  ap- 
pear that  aDy  record  of  the  proceedings  of  the  commissioners  was  produced,  or 
that  the  pendency  of  the  proceedings  before  them  was  proved,  otherwise  than  by 
the  testimony  of  the  commissioner.  Jackson  d.  Potter  if  Calvin  v  Bailey ,  2  Johns, 
Rep,  17.  Evidence  of  what  was  sworn  to  by  a  deceased  witness,  on  a  question  of 
bail,  was  held  inadmissible  on  the  trial  of  the  cause.  Jackson  et  at.  v  Winchester, 
4  Drill,  205.  The  notes  of  the  judge  who  presided  at  a  former  trial  are  not  evi« 
dence  of  what  was  then  sworn  to.  Mile*  v  O'Hara,  4  Binney  108.  Where  a 
prisoner  had  procured  a  witness  to  go  away,  evidence  of  what  he  had  testified  be- 
fore the  grand  jory  was  admitted.    Rtx  v  Barber,  1  Root  76. 

» 

(b)  The  Jietter  opinion  teem*  to  be,  that  if  the.  testimony  of  what  a  witness 
■wore  at  a  former  trial,  be  unaccompanied  with  the  postea  or  record  of  the  for* 
trier  suit,  and  that  be  made  an  objection,  at  the  time,  to  the  admission  of  such 
testimony,  the  objection  is  good.    Beats  v  Guernsey,  8  Johns.  Rep.  451.    But  if 

he  objection  be  not  then  made  it  will  be  presumed  that  the  pendency  of  the  for- 
mer trial  was  admitted.     WhiU  v  ftMing,  11  JaAtu.  Rep.  123. 


'* 
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must  be  satisfactorily  proved,  that  the  deceased  at  the 

1216]      time  of  making  them  was  conscious  of  his  danger,  and  had 

given  up  all  hope  of  recovery.faj    This  consciousness 

of  approaching  death  is  to  be  collected  either  from  the 

circumstances  of  the  case,  (as,  from  the  nature  of  the 

wound  and  the  state  of  body,)  or  from  expressions  used 

by  the  deceased.(l)    And  it  has  been  decided  by  all  the 

Judges,  that  the  question,  whether  the  deceased  made 

•     *  ooi     the  declarations  under  the  apprehension  *of  death,  is  a 

"  -      question  for  the  Judge,  not  for  the  jury,  to  determine, 

previous  to  their  admissi on. (2)(l>) 

Dying  declarations  have  been  admitted  in  evidence, 
although  it  appeared  that  the  deceased  made  a  subse- 
quent statement,  which  had  been  taken  in  writing  be- 
fore  a  magistrate,  but  the  written  examination  was  not 
ready  to  be  produced  at  the  trial.  This  subjecj  was 
much  discussed  on  the  trial  of  Reason  and  Tranter  under 
•  *  the  following  circumstances  ;(3)— The  deceased  stated 
the  particulars  of  the  injury  which  occasioned  his  death, 
at  three  several  times  in  the  course  of  the  same  day,  with 
an  interval  of  about  an  hour  between  each :  the  first  aud 
•  .*  '  last  account  had  not  been  written ;  the  second  was  re- 
duced into  writing  in  the  presence  of  a  magistrate,  by 

m  Woodcock',  ease,  2  Lead,  Cr.C.    PI.  Cr.  360     Mil,  ^J'"^ 

*S?^-*  ■,0,",',  E»W&S!SS-A,£ 

In  Woodcock'i  case,  which  v,as  before        (J)  6  St.  Tr.  202,  m.     i  om. 
the  two  last,  this  question  had  been    S.  C. 
left  to  the  jury  by  Eyre  C.  B.  1  East 


{. 


(.)  Declaration,  made  the  day  after  receiving  the  *^  ■**'*J"T 
week,  before  the  death  of  the  deeearcd,  were  held  k.admi.a,bte.    StaH  »  JM* 

S  Uayw.  31.  •» 

(6)  The  declaration,  in  txirm*,  of  a  person  who,  if  living,  would  be  a  compe- 
tent •  itnea.,  are  ioadmi«ible  evidence,  either  in  a  civil  acKon  or  •"■»*£* 
e»tio0!  with  the  .insle  ereptb.  of  ca,e.  of  homicide-hen  the  **£?*' 
the  dece..ed.  after  the  mortal  Wow,  a,  t.  the  fact  of  the  murder,  U  .dmmed. 
Wiltm  t  Botrcm,  ■  14  JoAm.  Rep.  386. 


■»  ■*■ 
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the  same  person  to  whom  the  former  account  had  been 
given;  this  written  statement  was  retained  by  the  ma- 
gistrate, and  as  he  had  removed  to  a  distant  part  of  the 
country,  and  it  was  not  known  to  what  place,  the  origin- 
al was  not  produced,  and  an  examined  copy  was  reject- 
ed. An  argument  then  ensued  with  respect  to  the  admis- 
sibility of  the  first  statement  of  the  deceased.  The 
Chief  Justice  (Sir  John  Pratt)  was  of  opinion  that  evi- 
dence of  the  first  and  third  statement  ought  not  to  be  re- 
ceived, considering  all  three  as  statements  to  the  same 
effect  and  forming  one  entire  narrative,  of  which  the 
written  examination  was  the  best  proof.  But  the  other 
Judges(l)  were  of  a  different  opinion;  they  held,  that 
the  three  accounts  given  by  the  deceased  were  distinct 
facts,  and  that  there  was  no  reason  to  exclude  the  evi- 
dence as  to  the  first  and  third  declaration,  because  the 
prosecutor  was  disabled  from  giving  an  account  of  the 
secofad.  The  witness  was  therefore  directed  to  repeat 
his  evidence,  laying  the  examination  before  the  Justices 
out  of  the  case  ;  and  the  first  as  well  as  the  third  state- 
ment was  admitted. 


[21?.] 


On  the  same  principle,  the  dying  declarations  of  an  accom- 
plice are  admissible  ;  for  the  accomplice  himself  would 
have  been  a  competent  witness,  if  he  had  been  living* 
This  was  determined  by  all  the  Judges  in  Margaret. 
Tinkler's  case.  (2)  The  greater  part  of  the  Judges  were 
of  opinion  in  this  case,  that  the  declarations  of  the  de- 
ceased were  alone  sufficient  evidence  to  convict  the 
prisoner ;  on  the  ground  that  they  were  not  to  be  con- 
sidered as  evidence  coming  from  a  particeps  criminis, 
as  she  thought  herself  dying  at  the  time,  and  had  no  view 
or  interest  to  serve  in  excusing  herself,  or  fixing  the 
charge   unjustly  on  others.     But  others  of  the  Judges 

(t)  1  Stra.  500.     The  reporter  was  Eyr*  and  Mr.  Justice  Fortetcue  were 

one  of  the  counsel  for  the  prwvuiion  for  receiving  it.     The  evidence,  how- 

From  the  report  in  the  State  TrinU  it  ever,  according  to  that  report,  wa*  at 

vooli  appear,  that  that  I  he  Chief  Jus-  la<t  received. 

tice  and  Mr.  Justice  Pow;s  were  o  »a«m»t  (2)  1  Eaet  PL  Cr.  351.  3j6. 
receiving  the  evidence;  Mr.  Justice 
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held,  that  her  declarations  were  oat  to  be  so  considered, 
and  therefore  required  the  aid  of  confirmatory  evidence. 
The  declarations  of  a  criminal  at  the  time  of  his  execu- 
tion  cannot  be  received  on  the  trial  of  an  accomplice; 
for  after  attainder  he  could  not  be  sworn  as  a  witness.fl) 

The  same  kind  of  evidence  is  admissible  in  civil  cas- 
es,  as  well  as  in  tiials  for  murder.fa/  Thus,  the  decla- 
ration  of  a  person,  who*having  set  his  name  as  subscribe 
*  ing  witness  to  a  bond,  in  his  dying  moments  begged  par- 
don of  Heaven  for  having  been  concerned  in  forging 
the  bond,  was  admitted  as  evidence  of  the  forgery  by 
Mr.  Justice  Heath, (2)  on  the  authority  of  Wright  on 
the  demise  of  Clymer  v.  Littler,(3)  where,  similar  ev- 
idence of  a  dying  confession  by  a  subscribing  witness  to 
a  will  had  been  received  by  Chief  Justice  Willes,  and 
afterwards  approved  by  the.  Court  of  King's  Bench, 
*  202  Lord  Mansfield  on  that  occasion  said,  #•«  The  account 
was  a  confession  of  great  iniquity,  and  as  the  dying  per- 
son could  be  under  no  temptation  to  say  it,  but  to  do 
justice  and  ease  his  conscience,  I  am  of  opinion  the  evi- 
dence was  proper  to  be  left  to  the  jury/' 

*   * 

*  As  the  declarations  of  a  dying  man  are  admitted,  on  a 
supposition  that,  in  his  awful  situation  on  the  confines  of 
a  fQture  world,  he  had  no  motives  to  misrepresent,  but 
on  the  contrary  the  strongest  motives  to  speak  without 
disguise  and  without  malice,  it  necessarily  follows,  that 
the  party,  against  whom  they  are  produced  in  evidence, 
way  enter  into  the  particulars  of  hU  state  of  mind  and  of 
his  behaviour  in  his  last  moments,  or  may  be  allowed 

(1)  Drummond's  case,  t  Leach  Cr.    Aveson  ▼  Lord  Kkiaaird,  0  Eait,  !•>'• 
€.  378  ;  I  East  PI.  Cr.  353.  S.  C.  (3)3  Burr.  V2Ai.  1255-  I  BlacKt? 

(t)  Cited  by  Lord  Elleoborougb  in    346.  S.  C 


[218] 


/i)  Vide  216.  n.  {b) 
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to  shew"  that  the  deceased  was  not  of  such  a  character, 
ns  was  likely  to  be  impressed  by  a  religious  sense  of  his 
approaching  dissolution.^ 

Hearsay  is  often  admitted  in  evidence,  as  part  of  thet    Hearsay  part 
res  gesta;  the  meaning  of  which  seems  to  be,  that  where9'  *"*"**' 
it  is  necessary  in  the  course  of  a  cause  to  inquire  into  the 
nature  of  a  particular  act  or  the  intention  of  the  person 
who  did  the  act,  proof  of  what  the  person  said  at  the 
time  of  doing  it  is  admissible  evidence,  for  the  purpose 
of  shewing  its  true  character.     Thus,  for  example,  in  an 
action  by  the  assignees  of  a  bankrupt,  the  declarations 
of  the  trader  at  the  time  of  his  absenting  himself  from 
home  are  properly  received  in  evidence,  to  shew  the 
motive  of  his  absence  :  for  it  is  the  intent  with  which 
he  departed  from  his  dwelling-house,  that  constitutes  the 
act  of  bankruptcy. (1)     His  order  to  a  servant  to  deny 
him  to  a  creditor  is  evidence,  agd  for  the  same  reason, 
as  shewing  his  intention  at  the  time  of  the  refusal.     In 
the  ease  of  Bateman  v.  Bailey,(2)  the  Court  of  King's 
Bench  were  of  opinion,  that  the  reasons,  which  the  par- 
ty gave  for  his  absence,  after  his  return  home  on  the  fol- 
lowing day,  ought  to  have  been  admitted  in  explana- 
tion of  his  own  act     The  conversation  of  a  person  on 
bis  return  home,  as  it  has  been  justly  observed, (3)  natu- 
rally connects  itself  with  the  occasion  of  his  absence,       t21^]  * 
and  is  an  indication  of  the  existing  state  of  his  mind ; 
and  wherever  the  expressions  can  be  so  connected  with 
the  actions,  as  to  be  regarded  as  the  mere  result  and  con- 
sequence of  the  co-existing  motives,  they  foraj  a  proper 
criterion  for  judging  of  the  person's  intention  and  con- 

(1)  AmhrofC  v  CHndon,  Rep.  temp.    40. 

Bmrd.  fl*7.  (3}  See  Mr.  Evan's  edit,  of  Pothier, 

(2)  5  T.  B.  512.     Maylin  v  Eyloe,    2d  vol.  285. 
2  Sir.  809.    Eweos  v  Gold,  Bull.  N.  P. 


(«)  Evident*  of  the  declaration*  of  a  testator,  on  bis  death-bed,  that  the  will 
bad  been  obtained  from  him  by  duress,  is  inadmissible  to  defeat  the  will.  Jack" 
s«nd.Onif  others  v  Knifftn,  2  Johns.  Rep.  3t. 
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duet.  But  it  would  be  too  nmfch  to  infer  gener*Uy  from 
this  decision,  that  the  declaration*  ofta  bankrupt  made  at 
any  time  alter  wards,  can  be  admitted  as  evidence  to  ex* 
plain  an  antecedent  absence  or  apy  other  pajt  transac- 
tion, which  p  completely  finished.  Smob  statements, 
concerning  past  transactions,  arp  in  general  not,a$kmssi- 
ble.(a) 

For  the  some  reason,  letter^  written  by.  the.  payee  of  a 
promissory  note  to  the  maker,  contemporaneous  with 
the  making  of  the  note,  and  forming  a  part  of  the'  ori- 
ginal transaction,  are  admissible  in  evidence,  to  prove 
the  consideration  passing  between  the  parties ;   and  this 
also,  ui  an  fiction  by  the  indorsee  against  the  raaker-(l). 
For  usury  in  the  making  of  the  note  is  a  legal  dejpnce, 
even  against  an  indorsee;  and  it  cannot  be  more  necessary 
to  call  the  party  who  wrote,  than  in  the  case  of  a  verbal 
agreement  to  call  the  party  who  spoke  the  words-     A 
written  agreement  is  proved  by  the  writing,  as  a  verbal 
agreement  may  be  proved  by  a  witness  who  {teard  the 
parties  agree. 

In  the  case  of  Thompson  and  wife  against  Trevau- 
ion(2),  which  was  an  action  of  trespass  and  assault.  Lord 
C.  J.  Holt  allowed  what  the  wife  said  immediately  on 
receiving  the  hurt,  and  before  she  had  tf  ©e  to  devise  or 
contrive  any  thing  for  her  own  advantage,  to  be  given  in 
evidence!.  So,  on  an  indictment  for  a  rape,  what  the  girl 
said  so  recently  after  the  fact  as  to  exclude  a  possibility 
of  practising  on  her,  has  been  held  to  be  admissible  in 

* 

(1)  Kent  ▼  Loweii,  1  Campb.  177.  654.  Du  Bott  v  Berofard,  3-Campb. 

For  other  examples  io  iUastrttioe  of  512.    Boll.  W.  P.  17. 

the  fame  rale,  tee  R.  v  Hatha**?,  (*/*  Skin.  492.  cited  by  the  eoart,  C 

HoweU't  Collection  of  St.  Tr.  vol  xiv.  East,  193. 


(e)  Where  it  became  material  on  the  trial  of  a  cawe  to  aim  vast  of  dee  dil- 
igence in  the  ser? ice  of  a  former  attachment,  it  was  held  that  evidence  of  aatweri 
give*  bf  stnmgen  to  enquiries  made  by  the  otfeer  leipectiog  the  ddbtor  wai  ad- 
■uatibk,  such  aoiiren  belo*  part  of  the  re*  gnta.  Phdpt  v  IW,  I  On.  Rep. 
687. 
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«videncef  aft  a  part  of  the  transactional)^     So  in  the 
case  of  Aveson  v.  Lord  Kinnaird(2),  where  (in  order  to       f 220j 
ascertain  whether  the  deceased  was  in  a  good  state  of 
health  on  the  day  of  the  insurance,  it  became  material  to 
consider  what  the  state  of  health  was  both  before  and 
after  that  day,)  the  account,  which  the  deceased  gave' 
some  days  after  obtaining  the  certificate  of  good  health, 
respecting  her  state  on  the  former  day,  was  admitted  at" 
the  trial,  and  the  Court  of  King's  Bench  were  of  opin- 
ion, that  it  bad  been  properly  admitted.    'And  it  is  in  ev- 
ery day's  experience,  said  Mr.  Justice  Lawrence  in  this 
case,  that  what  a  man  has  said  of  himself  to  his  surgeon 
is  evidence  in  an  action  of  assault,  to  shew  what  he  has 
suffered  by  reason  of  the  assault.    So,  it  should  seem,  in 
an  action  for  criminal  conversation,  the  declarations  of 
a  trifeatthe  time  of  her  elopement,  stating  the  reason'* 
of  her  eloping,  (as,  that  she  fled  from  an  immediate  fear J 
of  personal  violence,)  would  be  evidence  against  the  hus* 
band(3):  but  a  collateral  declaration,  respecting  a  mat- 
ter which  happened  at  another  time,  would  not  be  admit* ' 
sible*    And  where  in  an  action  for  criminal  conversa- 
tion, the  defence  was,  that  the  plaintiff  had  connived  at  * 
bit  wife's  elopement,  evidence  was  received,  ofl  the  part 
of  *the  plaintiff,  of  the  wife's  declarations  as  to  her  in-      #  203 
teotipn  and  purpose  in  going(4);  for  the  question  in  ef- 
fect Was,  whether  the  husband  knew  that  she  was  about 
to  elope,  or  whether  he  believed  that  her  intention  was 
as  she  represented. 


(f)  Brazier's  case,   1  East  PI.  Cr.    276.  before  Ld  Kenyan  on  2d  trial,  who 
444.  said,  that  some  of  the  Judpeg,  on  tae 


(2)  6  East,  18&.I98.  motion  Tor  a  new  trial,  were  of  opinion* 

3)  6  East,  193.  .  that  this  evideuce  oag.it  to  be  admit- 

4)  Hoare  v  Allen*  3  Bap.  N.  P.  C.    ted. 


i 


• 


i 


(*)  On  as  iadictsoeat  (bra  rape,  the  fact  of  the  prosecutrix  melting  complaint 
ofAfce-oatraga,  aod  the  state  in  rhltb  she  waj  at  ttie  thne  of  or  king  the  com- 
ptftfot  ire  criaVacc,  amnm^bthe  pirtiealart  of  bcr  si-iUn>*nt  *re  Dot  evidence 
topra^etfcatnifhofheratatameBt    Rnc*tCl*rkt>  25torkw«t.  •       * 
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CHAP.  VIH. 

Of  the  Examination  of  Witnesses. 

AFTER  considering,  in  the  last  chapter,  what  kind 
'  *>f  evidence  ought  to  be  produced  for  ascertaining  the 
points  in  issue,'  the  next  subject  of  inquiry  relates  to  the 
manner  in  whfch  witnesses  are  to  be  examined. 

f      .      *    The  ordinary  niodfc  of  proceeding  in  the  courts  of 
*****  •*      common  law,  preparatory  to  the  examination  of  a  wit- 
ness, is  to  swear  him  in  chief,  unless  an  objection  should 
be  made  to  his  competency  i  in  which  case,  the  practice 
formerly  was  to  examine  him  on  the  voire  dire,  and  this 
•was  so  strictly  observed;  that,  if  a  witness  were  once  ex- 
amined in  chief,  he  could  not  afterwards  be  objected  to 
on  the  ground  of  interest.  (1)     But,  in  later  times,  the 
.  rule  has  been  to  a  certain  extent  relaxed,  and  flow,  if  it 
should  be  discovered  iti  any  stage  of  the  trial,  that  a  wit- 
•  ness  is  interested,  his  evidence  will  be  rejected.^   This 
is  as  well  for  the  convenience  of  the  Court,  as  for  the 
purposes  of  justice.     The  examination  of  a  witness,  to 
'  discover  whether  he  has  any  interest  in  the  cause,  is  fre- 
quently to  the  same  effect  as  bis  examination  in  chief;  it 
therefore  saves  time  and  is  more  convenient,  that  the 
Witness  should  be  sworn  in  chief  in  the  first  instance  ; 
and  if  it  should  afterwards  appear  that  he  is  interested 
#  205      *t  #will  then  be  time  to  take  the  objection.(2)     This  re- 
laxation, however,  of  the  ancient  rule,  does  not  extend 
8o  far,  as  to  allow  the  counsel  on  the  cross-examination 
»  to  ask  the  witness  every  sort  of  question,  which  might 

(l)  See  Lord Lovat'i  caae,  9  St.  Tr.        (2)  Turner  v  Peart e,    1  T.  tL  7 IT. 
€39.646.  701.  v  Perigel  vWiclioboo,  1  Wightw.  64. 


(a)  Vide  101.  o.  (c) 
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be  proper  on  the  voire  dire*  For  example,  after  an  ex* 
amination  in  chief,  a  witness  is  not  to  be  cross-examined 
a*  to  the  contents  of  a. will  not  produced  in  court,  under 
.which  it  is  suggested  that  he  takes  some  interest,  although 
*uch  questions,aMght  be  properly. asked. in  an  examina- 
tion on  the  voire  dire.(l)  (a) 

.  When  die  witness  has  been  regularly  sworn,  he  is  fir* 
'  .  examined  by  the  parly  which  produces  him  ;  after  which, 
the  other  party  is,  at  liberty  to  cross-examine.  The  ex- 
amination is  in  open  court,  in  the  presence  of  the  parties, 
their  attornies  and  counsel,  and  before  the  judge  and  ju- 
xy,  who  have  thus  an  opportunity  of  observing  the  un- 
derstanding, demeanor,  and  inclination  of  the  wit- 
nes?es.(&) 

4 

Leading  questions,  that  is,  such  as  instruct  a  witness 
Jiqw  tQ  answer  on  material  points,  are  not  allowed  on  the 
examination  in  chief;  for,  to  direct  witnesses  in  their 
•evidence  would  only  serve  to  strengthen  that  bias,  which  p22] 
4hey  are  generally  too  much  disposed  to  feel,  in  favor  of 
the  party  t£iat  calls  them.(c)  Questions  which  are  in- 
tended merely  as  introductory,  and  which,  whether  an- 
swered in  the  affirmative  or  negative,  would  not  be  con- 
clusive on  any  of  the  points  in  the  cause,  are  not  liable 
to  the  objection  of  leading.     If  it  were  not  allowed  to 

(])  Howell  y  Lock,  2  Campb.  14. 


(a)  Batler  ct  al. «  Carver,  2  Storkie.  433. 

(b)  Where  the  testimony  of  a  Swede,  wholly  ignorant  of  the  English  language, 
to  the  grand  jury  was  needed,  the  court  ordered  an  interpreter  to  be  first  sworn, 
"truly  to  interpret  between  the  court  and  jury  and  the  witness.  The  oath  was 
then  administered  to  the  witness  in  English,  and  interpreted  to  him  by  the  swore 
interpreter,  ai  ifwas  pronounced  by  the  clerk,    /for berg's  case,  4  Mass.  Rep.  81* 

»  » 

<c)  Vide  Snyder's  Lessee  «  Snyder,  6  JBinney  483.  But  the  question  must  be 
objeetad  in  at  the  time;  therefore,  if  in  taking  the  deposition  of  a  witness,  a  lead- 
ing question  be  put  and  answered,  ft  cannot  afterwards  be  excepted  to  at  the  triai. 
£huUr  »  ^pecr,  3  Mmev  130. 


» 
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approach  the  points  in  issue  by  such  questions,  \h*  ex- 
amination of  witnesses  would  run  to  aa  immoderate 
length.  For  example,  if  two  defendants  are  charged  as 
partners,  a  witness  may  he  properly  asked,  whether  the 
one  defendant  has  interfered,  in  the , business  of  the 
other.  (1)  This  is  not  a  leading  question  4  for  though  he ' 
may  have  interfered,  it  will  not  follow  that  be  has  by  this 
alone  made  himself  liable  as  partner. 

1 

If  a  witness  should  appear  to  be  in  the  interest  of  the 
opposite  party  or  unwilling  to  give  evidence,  the  Court 
will  in  its  discretion  allow  the  examination  in  chief  to 
assume  the  form  of  a  cross-examination.    And  in  exam- 
a  ining  a  witness  for  the  purpose  ef  directly  contradicting- 

another  witness  on  the  opposite  side,  as  to  some  particu- 
lar parts  of  his  evidence,  which  no  general  examination 
in  chief  would  be  able  to  touch,  leading  questions  have 
been  asked.  Thus,  for  example,  after  exhausting  the 
witness's  memory  as  to  the  contents  of  a  letter,  written 
.  by  the  plaintiff  and  afterwards  lost,  he  may  be  asked 
*  206  whether  it  contained  a  particular  *passage,  which  has 
been  sworn  to  by  a  witness  on  the  other  side ;  other* 
wise  it  would  be  scarcely  possible  ever  to  come  to  a  di- 
rect contradiction.(2) 

A  witness?  cannot  be  compelled  to  answer  any  ques- 
tion, which  has  a  tendency  to  expose  him  to  penalties,  or 
to  any  kind  of  punishment,  or  to  a  criminal  charge.  (3)  [a) 
Thus,  on  an  indictment  for  a  rape,  the  woman  is  not 
obliged  to  answer,  whether  on  some  former  occasion 

(1)  Nicliolls  v  Dowding  and  another,    R.  v  lid.  G.  Gordon,    2  Doug.  593 
lStarkie.81.  Title  v  Greret.   2  Ld.   Kaym.  1032 

(2)  Courteeo  v  Touse,  1  Camph  43.     16  Ves  jun.  24*J,    Preamb.  St.  46  G.4. 
(:*)  Sir  J.  Friend's  case,  4  St.  Tr.  &    c  37.     Cates  r  Hardaere,    8  Taunt. 

Lord  Macclesfield's  case,  6  St  Tr.  649.    424. 


{a)  A  witness  may  object  to  answer  a  question  which  he  thinki  will  tent  to  bis 
crimination,  though  the  answer  would  not  lead  to  an  Immediate  croctasion  oi 
guilt    Cattt  v  Hardaere,  3  Taunt.  424. 
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sbe  bad  not  a  criminal  connection  with  other  men  or 
wHk  particular  ifidividuals(l)  ;  nor  is  evidence  of  such  ro(?- 
criminal  intercourse  admissible. (2)  So,  on  an  appeal  ~~  K 
against  an  order  of  bastardy,  a  person  cannot  be  com- 
pelled to  acknowledge  himself  the  father  of  a  bastard 
child  ;  but  th^re  is  no  objection  to  his  being  sworn,  and, 
if  he  chooses,  he  may  confess  the  fact. (3)  So  it  has  been 
held,  in  an  action  for  a  libel,(4)  (which  was  published  by 
the  defendant  in  a  voluntary  affidavit,  sworn  extrajudi- 
cially before  a  magistrate,)  that  the  magistrate's  clerk  is 
not  bound  to  answer,  whether  he  wrote  the  affidavit  and 
delivered  it  to  the  magistrate,  because  the  bare  copying- 
out  of  a  libel  is  criminal. (a) 

0)  Hodgsoo*!  case,  by  a  majority  of  (Q)  R.  v  St.  Mary 'a,  Nottingham, 

the  judges  on  a  case  reserved,   1812.  1 3  East,  58.  n. 

MS.    ifcdd  v  Nor  ris,  3  Campb.  519.  (4)  M  aloney  v  Bartley,  before  W ood 

(2)  By  the  opinion  of  all  the  judges  B.  3  Campb.  210.     A  bill  of  exceptions 

io  Hodgson's  case,  MS.  wat  tendered*  but  afterwards  dropped. 


(a)  toan  «etien  of  debt- to  recover  the  penalty  given  by  the  act  of  Congress  of  . 
May  tO,  180©,  for  transporting  slaves  from  one  foreign  port  or  place  to  another,  a  . 
parliceps  crirmm's,  after  the  expiration  of  two  years  from  the  commission  of  the* 
offence,  without  any  prosecution  commenced  against  him,  was  compelled  to  testi- 
fy against  the  defendant,  although  it  was  objected  that  he  had  fled  from  justice, 
and  consequently  was  excluded  from  the  benefit  of  the  statute  of  limitations,  act  of 
April  30,  1790,  sect.  32.  Edwards,  J.  says,  "  It  appears  to  me  that  the  witness  is 
prima  facie  protected  from  prosecution  by  the  statute  of  limitations.  The  answer 
cornea  from  bim.  He  says  he  js  not  protected,  because  be  has  fled  from  justice. 
Bat  he  ought  not  to  make  his  fleeing  from  justice,  [his  own  crime,]  a  ground  for 
withholding  bis  testimony.  At  the  same  time  the  court  will  take  care  that  the  wit- 
ness be  not  entrapped.  The  attorney  will  not  be  ?llewed  to  say  now  that  the 
prosecution  t*  barred  and  thus  obtain  bis  testimony;  and  afterwards  bring  forward 
a  prosecution,  and  say  that  he  is  not  barred  because  the  witness  has  fled  from  jus- 
tice."' The  United  Stales  v  Smith,  4  Day  123.  On  the  trial  of  Burr  for  higbi 
treason,  Marshal),  Ch.  J.  held  that  it  was  the  province  of  the  court  to  judge, 
whether  any  direct  answer  to  the  question  which  may  be  proposed,  will  furnish- 
evidence  against  the  witness.  If  such  answer  may  disclose  a  fact,  which  forms  » 
necessary  and  essential  link  in  the  chain  of  testimony,  which  would  be  sufficient 
to  convict  him  of  any  crime,  he  is  not  bound  to  answer  it,  sons  to  rarnish  matter 
lor  that  conviction.  Io.  such  ease,  the  witness  must  himself  judge  what  his  an- 
swer will  be  j  and  if  he  says  on  oath,  that  lie  cannot  answer  without  accusing 
himself,  he- cannot  be  compelled  to  answer.  J  United  States  v  Burrt  cited  2  Esp. 
D*.  Nm-York  Ed.  W. 

A  bill  in  chancery  nay  be  filed  for  a  discovery,  against  a  person  charged  will* 
usury,  but  on  the  discovery  k  repayment  or  returu  of  the  nwney,  goods  or  other. 
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Further,  there  are  several  authorities  in  support  of  tho 
position,  that  a  witness  is  not  compellable  to  declare  his 
own  infamy,  nor  to  confess  what  would  directly  degrade 
his  character. 

w 

1.  In  Cooke's  case,  reported  in  the  State  Trials(l), 
where  a  question  arose,  whether  a  juryman  who  had 
oeen  challenged,  might  be 'examined  as  to  his  having  as- 
serted the  guilt  of  the  prisoner  before  the  trial,  C.  J. 
*  207  Treby  #said,  "You  may  ask  upon  the  voire  dire, 
whether  he  has  any  interest  in  the  cause,  nor  shall  Tve 
deny  you  liberty  to  ask,  whether  he  is  qualified  ac- 
cording to  law  by  having  a  freehold  of  sufficient  value  ; 
but  that  you  may  ask  a  juror(2)  or  witness  every  ques- 
tion that  will  not  make  him  criminous,  that  is  too  large. 
Men  have  been  asked  whether  they  have  been  convicted  and 
pardoned  for felony ,  or  whether  they  have  been  whipped  for 
petty  larceny ,  but  they  have  not  been  obliged  to  answer  ; 
for  although  their  answer  in  the  affirmative  will  not 
make  them  criminal,  nor  subject  them  to  punishment, 
'yet  they  are  matters  of  infamy,  and  if  it  be  an  infamous 
1-24J  thing,  that  is  enough  to  preserve  a  man  from  being  bound  to 
mnswer.  A  pardoned  man  is  not  guilty :  his  crime  is 
purged.  But  merely  for  the  reproach  of  it,  it  shall  not 
be  put  upon  him  to  answer  a  question^  whereon  he  will  be 
forced  to  forswear  or  disgrace  hiinseJf    So,  persons  hare 

(0  4  St.  Tf.  743.  S.  C.  1  Salk.  153.  properly  he  asked—  fn  R.  V  Edward. 

See  also  R.  v  Lewis,  4  E«p.  N.  P.  C.  4T.  R.  440.  on  an  application  to  bail  * 

225.     Machridev  iVfacbride,  do    212.  prisoner,  the  court  allowed  the  conn-* ' 

In  the  former  of  these  cases  Ld.  Ellen-  to  auk  one  of  the  bail,  whether  he  had 

borough  C.  J.  ruled,  and  Ld.  Alvanley  stood  in  the  pillory  for  perjury.    The 

in  the  latter,  that  questions  of  the  de-  question  wag  objected  to,  but  orer  ruled . 
acriptioQ    above-meutioned   could  not        (2)  See  also  Co.  Litt.  158.  b. 


things  so  to  be  discovered,  the  defendant  is  acquitted  from  further  forfeiture  or 
peoalty.  Lams  o/ Ntrv-  Yo%%  sess.  10,  c.  13.  s.  4.  1  R.  L.  66.  By  the  art  to  pre- 
vent  duelling,  which  makes  the  giving  or  accepting  a  challenge,  or  the  fighting  a, 
duel i  although  no  death  ensue,  a  high  misdemeanour  in  both  principal  and  sec 
oods,  it  is  declared,  that  any  person  offending  against  the  act  nhall  be  a  compe- 
tent witness  against  any  other  offender,  and  may  be  compelled  to  appear  ar>! 
give  evidence,  bat  shall  not  thereby  be  criminated  himself.  Lart$  of  A'cts ■  Yar  *. . 
it**.  36.  t.  43.  t.  4.  2  R.  L,  192. 


'  h.  9.} 
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is  bound  to  answer  any  questions,  that  will  subject  him  to 
penalties  or  to  infamy.*  If  you  should  ask  Win,  whether 
fie  were  a  deer-stealer,  or  whether  he  were  a  vagabond, 
or  any  bther  thing  that  will  subject  him  to  punishment 
either  'by  Statute  or  by  common  law,  whether  he  be 
guilty  of  a  petty  larceny,  or  the  like,  the  law  does  not 
oblige  him  to  answer  any  such  questions.'9 

3.  In*  Layer's  case,(l)  bnr  an  indictment  for  high 
treason,  the  prisoner  insisted  that  a  witness  should  be 
examined  on  the  toire  dire,  whether  he  had  a»  promise 
of  pardon,  of  some  other  reward,  for  swearing  against 
him  :■  the  point  was  argued  by  his  counsel,  and  Overrul- 
ed by  the  Court.  The  Lord  Ch.  J.  Pratt  said, v*  You 
see,  the  most  you  can  make  of  it  ts,  that  it  rs-an  objection 
to  his  credit ;  and  if  it  goes  la  his  credit,  imitft  he  not 
be  stf  orft,  and  his  credit  left  to  the  jury  t  He  amst  be 
examined  as  a  legal  witness.  But  if  this  than}  under  ex- 
pectation of  promise  of  apardonreomeS'heire  to&mr  that 
which  is  not  true j  and  you  would  ask  him  to  that,  he  is  not 
obliged  to  answer  it.  JV*0  body  ii  to  discredit  'himself 
but  always  to  be  taken  to  be  innocent,' tit!  it  appear 

*  89&  ^otherwise.  If  they,  who-  ask  the  question,  insfamu  any 
'thing  like  that j  (namely,  that  the  witness  can  give  tko  ev- 

•'  "*  *  Iderice  except  what  is  false,)  it  ought  not  to  hav&av  an- 
swef :  but  if  he  has  a  promise  of  pardon,  if  he  gives  true 

L2%2jJ  evidence,  it  is  no  objection  to  his  being  a  witness,  or  to 
his  credit/*  And  Mr.  Justice  Fortescue  Atom!/  refer- 
ring to  a  case  cited,  where  a  similar  point  was  made  and 
over-ruled,  said, ' "  The  reason  the  Court  gave,  (that  it 
was  improper*  to  ask  this  question  in  the  voire  dire,)  was, 
that  if  be  had  this  promise,  such  promise  was  made  eith- 
er to  speak  the  truth*  or  to  speak  a  falsehood  ;  if  it  were 
to  give  just  and  true  evidence?  there  was  no  harm  in  it ; 
and  if  it  was-  a  promise  of  pardon  for  speaking  what  was 
not  true9  the  witness  was  not  bound  to  answer  that  ques- 
1  tionJ*  •  It  has  been  before  mentioned!  that  if  a  witness 


r  1  -;..  *• 


(1)  6  St  Tr.  25* 


r      • 
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is  risked,  whether  he  ha*  been  convicted  of  an  ofifeace, 
atod  Admits-  the- fact*  yet  the  mere  admission  will  aol 
makeihim  incompetent;  not  withstanding  that  be  .might 
be  incompetent,  if  the  conviction  were  legally  proved 
fay  aa  examined  copy  of  the  record. (1)  . 

Considerable  doubts  have  been  entertained,  whether 
*  witness  could  be  compelled  to  give  any. evidence 
which  mightsubject  him  to  a  civil  action  or  charge  him 
with  a  debtf/ij  To  settle,  therefore,  the  rule  of  (aw:  99 
this  subject,  the  stat.  46  G.  3.  c.  37.  was  introduced, 
trhieh  declares  that  a  witness  cannot  legally  refuse  to 
answer  a  question  relevant  to  the  matter  in  issue,  (the  a&r 
swferfngitrf  .which  has  no  tendency  to  accuse  himself,  or 
to  ejljwse  hipa  to  penalty  or  forfeiture  of  any  nature 
whatsoever,)  on  the  ground,  that  the  answering  of  such 
question  rjaay  establish,  or  tend  to  establish,  that  he  owes 
a  debt*  or  is  otherwise  subject  to  a  civil  suit.  But  the 
right,  Which  the  parties  to  a  suit  have,  to  refuse  answer- 
ing 1. any  question,  is  not  in  any  degree  affected  by  this 
ttatute  ;  .and  therefore  on  a  question  of  settlement,  ar^- 
ted  pJMrifltooner  is  not  compellable  by  the  adverse  parish  *  o  > 
to?  give*  evidence,  as  he  is  directly  interested  as  party  to 
the  appeal,  *and  does  not  epme  within  the  words  or  #  209 
meaning  of  the  act.(2) 

A  witness  is  privileged  from  answering  any  question, 
the  answer  to  which  might  subject  him  to  a  forfeiture  of 
hia  estate.  At  the  time  of  passing  the  act  above-men- 
tioned, when  the  general  privileges  of  witnesses  were  [2*26] 

« 

much  discussed,  it  was  proposed  to  insert  in  the  *  act  a 

(I)  See  R.  vTeale,  and  R.  vCare-       (2)  R.  r  Inhabitants  of  Woburn,  IS 
s-*— supra,  26.  East,  395*. 


(o)  Seethe  opfoieti  of  the  twelve  judge*  of  England  on  a  question  referred  te 
them  by  the  House  of  Lords.  Eight  of  the  judges  aod  the  Lord  Chancellor  held 
that  the  witness  was  bound  to  answer  a  question,  although  his  answer  might  render 
him  liable  to  a  civil  action ;  the  other  four  judges  expressed  a  contrary  liptnitS 
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proviso,  that  no  mortgagee  or  \}on<\fide  purchaser  or  pos- 
sessor of  an  estate  should  be  compelled  to  answer  any 
question*  the  answering  of  whiqh  might  probably  tend 
to  defeat  his  title,  or  incur  a  forfeiture  of  his  estate. — 
This  proviso  was  rejected.  However,  several  of  the 
Judges,  who  on  that  occasion  were  of  opinion,  that  the 
liability  to  a  civil  action  or  to  a  pecuniary  charge  ought 
not  to  exempt  a  witness  from  answering  questions,  yet 
considering  the  probability  or  danger  of  incurring  a 
forfeiture  of  estate  to  be  a  legal  ground  of  exemption. 
And  it  is  an  established  principle  in  courts  of  equity,  that 
a  party  is  not  bound  to  answer  so  as  to  subject  himself 
to  pains  or  penalties,  or  to  any  kind  of  punishment,  or  to 
any  forfeiture  of  interest.^ 

A  witness  can  depose  only  to  such  facts  as  are  within  his 
own  recollection.  But  to  assist  his  memory  he  may  use 
a  written  entry  in  a  book,  or  memorandum,  or  the  copy 
of  a  memorandum  ;  and,  if  afterwards  he  can  positively 
swear  to  the  truth  of  the  fact  there  stated,  such  evidence 
will  be  sufficient.^  But  if  he  cannot  from  recollection 
speak  to  the  fact  any  further,  than  as  finding  it  stated  in 
a  written  entry,  his  testimony  will  amount  to  nothing. (1) 
When  a  witness  has  recourse  to  a  written  memorandum 
for  the  purpose  of  assisting  bis  recollection,  there  seems 
to  be  no  good  reason  for  confining  him  to  such  writings 
only  as  were  drawn  up  at  the  precise  time  when  the  facts 
occurred ;  for  one  person  may  have  as  clear  and  strong 
a  recollection,  from  looking  at  a  paper  written  half  a 

(l)  Sand* HI  v  Sandvrell,  by  Holt  C.     R.  752     Tanner  v  Taylor,  ib.  754     8 
J.  Comberb.  445.     Doe  v  Perkins,  3  T.    East,  234  289. 


(a)  Vide  Methodist  Episcopal  Church  v  Jaques  et  al.  1  John*.  Ch.  Rq>  W 
Wood*  Jfomtt,  <*.  UM. 

(ft)  Papers  may  be  shown  to  a  witness  on  bis  examination,  to  refresh  hit  memory, 
and  e  nil  hie  him  to  correct  any  mistake  which  he  may  have  previously  made  in  giv- 
ing his  testimony.    Steinbeck  v  Columbian  Insurance  Company }  2  Ctrint?  R'}. 

.  m.  -  •    ' 
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year  after  the  fact,  as  another  who  wrote  down  the  fact 
on  the  very  day  it  happened.  However,  the  entry  ought 
to  Jiave  been  made  by  the  witness  himself,  or  if  made  by 
another,  examined  by  bini  while  the  fact  was  fresh  in  his 
memory.(l) 

In  general,  the  opinion- of  a  witness  is  not  evidence  t 
he  qpust  speak  to  facts.  But  on  questions  of  science  or 
trade,  or  others  of  the  same  kind,  persons  of  skill  may 
«peak  not  only  as  to  facts,  but  are  allowed  also  to  give' 
their  opinions  in  evidence.  Evidence  of  character  is  1/827] 
founded  on  opinion,  and  the  opinion  of  a  medical  man 
is  evidence  as  to  the  state  of  a  patient,  (a)  So,  ship- 
builders have  been  admitted  to  state  their  opinion  on  the 
sear  worthiness  of  a  ship,  from  examining  a  survey,  which 
had  been  taken  by  others,  and  at  which  they  were  not 
present.  (2)  So,  in  an  action  of  trespass  for  making  an  em- 
baokment,  which  was1  said  to  have  ^gradually  choaked  *  210 
up  Wells  harbor,  an  engineer  was  permitted  to  prove 
from  his  own  experiments,  what  were  the  effects  of  nat- 
ural causes  upon  that  particular  harbor  and  on  other  har- 
bors similarly  situated  on  the  same  coast,  and  that  the 
removal  of  the  bank  would  not,  in  his  opinion,  re- 
store the  harbor. (3)  So,  where  the  question  is,  wheth- 
er a  peal  has  been  forged,  seal  engravers  may  be  called 

(1)  Bafftugb  v  Martin,   %  Cempb.  Bydebotham,  I  Campb.  117. 
1 12.  (S)  Fofcee  ▼  Chad,  1783,  MS. 

(*)  Thornton  v  Royal   Exch.   Am.  8.  C.  cited  by  Boiler  J.  in  Goodtitlev 

Coaapeav,  Peake  N   P.  C.  25.    Cbaa-  Brabant,  4  T.&.4S8. 
raad  r  Angerttein,  ib.  43.    Beckwith  v 


(a)  Oq  triab  for  Harder,  by  poisoning,  tbe  evidence  of  medical  men  is  frequent* 
ly  reqoired  to  determine,  whether  tbe  deceased  cane  to  bii  death  by  poison.  Thii 
subject  ii  discussed  in  I  M'lVally  329,  335.  Where  the  opinions  of  Phyaiciam  are 
given  io  evidence,  the  facta  on  w  bich  they  ground  their  opinions  moat  be  stated. 
Diekm«Mv  Aesitr,  9  Mast.  Rep.  225.  Hathorn  md  siftm  v  Kmgy  6  Jfoi* 
Rtf.  371. 
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to  shew  a  difference  between  a  genuine  impression  and 
that  supposed  to  be  fabe,(l)(<z)  -> 

.  In  cross-examinations,  the  objeet  of  .which  is  to  sift 
evidence  and  try  the  credibility  of  the  witnesses,  a 
great  latitude  is  allowed  in  the  mode  of  putting  ques- 
tions. The  rule,  however,  is  still  subject  to  certain 
limitations.  A  witness  cannot  be  cross-examined  as 
io  any  fact,  which  (if  admitted)  would  be  collateral,  and 
wholly  irrelevant  to  the  matter  in  issue,  for  the  purpose 
of  contradicting  him  "by  other  evidence,  (in  case  he 
should  deny  the  fact,)  and  in  this  manner  to  discredit 
his  testimony  ;(2)(£)  and  if  the  witness  answers  such  an 
irrelevant  question  before  it  is  disallowed  or  withdrawn, 
evidence  cannot  afterwards  be  admitted  to  contradict 
his  testimony  on  the  collateral  matter. (3)  In  the  appli- 
cation of  this  rule,  the  principal  thing  to  be  considered 
will  be,  whether  the  question  is  irrelevant  to  the  points 
in  issue  between  the  parties.  In  an  action  for  usury,  it 
would  be  entirely  immaterial  and  irrelevant  to  ^cross-ex - 
anuue  the  witness  respecting  other  contracts  supposed 
[?:2?>]  to  have  been  made  by  the  defendant,  unless  the  witness 
had  first  said  that  the  contracts  were  the  same;  and  that  was 
the  point  in  case  of  Spenceley  v.  De  Willot,  So  it  would 
be  irrelevant  to  ask  a  witness  in  cross-examination, 
whether  he  had  not  attempted  to  dissuade  another  wit- 

* 

(1)  ByLd.  Mansfield  io  Foikes  ?    108. 

Chad,  ib.  (3)  Harris  *  Tippet,  2Campb.  638 

(2)  Spenceley  v  De  Willot,  7  East, 


(a)  So,  the  opinion  of  one  conversant  in  toe  business  or  insurance*  as  a  matter 
of  judgment,  whether  the  communication  of  particular  fact*  would  have  enhanced 
the  premium,  is  admissible  evidence,  but  he  cannot  he  atked  what  be  him?HI 
mould  have  done  io  the  particular  case.  Bertkm  etol.w  £eatgAaat*,  2  Starku 
JUp.  2*8.  Durrdl  v  Pederlg,  1  H*lt  N.  P.  Ae*.  3&t<  And  tfaf  evioVeece  of  us- 
derwriters  who  were  called  to  give  their  opinion  as  to  the  materiality  of  nimorii 
and  of  the  ditct  they  would  hava  Jiad  upoo  the  premium  js  inadnfoUrse  evidence. 
ib. 


(b)  Vide  Odioroe  *  WieUey,  2 G*M*mM^.  M.    Rat  w  ffetaaa,  IStaitU 
flep.  US. 
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nest  from  attending  the  trial.  (1 )    But  it  is  not  irrelevant 

en  the  trial  of  a  prisoner  to  cross-examine  *the  witness     *,  211 

to  this  point,  whether,  in  consequence  of  being  charged 

with  robbing  the  prisoner,  he  had  not  said  that  he  would 

be  revenged  upon  him,  &c«  and  if  the  witness  should 

deny  having  used  such  a  threat,  evidence  taay  be  given 

to  contradict  him  \fy(n) 

When  a  witness  has  been  once  sworn  to  give  erU 
dence,  the  other  party  may  cross  examine  him,  though 
be  gave  no  evidence  for  the  party  that  called  him. (3) 
And  it  is  reported  to  have  been  ruled  at  nisi  prins,  that 
if  a  witness  has  been  once  examined  by  a  party,  the  priv- 
ilege of  cross-examination  continues  in  every  stage  of 
the  cause  }(b)  so  that  the  other  party  may  call  the  same 
witness  to  prove  his  case,  and  in  examining  him  may 
ask  leading  questions«(4)  In  the  case  referred  to,  the 
Witness  might  possibly  have  shewn  a  strong  bias  in  favor 
of  the  first  party  that  called  him,  and  on  this  account 
perhaps  a  greater  scope  was  granted  to  the  adverse  par- 
ty than  is  usually  allowed.  It  may  happen,  on  the  oth- 
er hand,  thatthe  plaintiff  calls  a  witness  unwillirigTy«and 
from  mere  necessity,  knowing  him  to  be  favourable  to 
the  other  side :  in  such  a  ease  to  allow  the  defendant, 
on  calling  him  up  afterwards  as  his  own  witness,  to  put 
leading  questions,  would  be  giving  him  an  unreasonable 

(1)  Harris  v  Tippet,  2  Campb.  637.  357. 

J 2)  Yewn's  case,  2  Campb.  638.  n.  (4)  Dickinson  Y  Sbee,  4  Esp.  N.  P. 

bee  Lawrence  J.  C.  67. 
'  (?)  Phinpa  v  Earner,  I  Eip.  N.  P.  C. 


(a)  Although  the  counsel  profess  that  the  object  or  testimony  is  to  discnditar 
withes*  of  the  opposite  party,  yet  if  (fie  court  consider  that  it  cannot  nave  that 
effect,  they  win  not  permit  it  to  be  given.    Evans  v  Baton,  I  PeUrs  322. 

(*)  And  this*  although  tW  witness  called  is  the  Teal  adversary  oT  the  party 
eaJHtf  Mot.  Mforptrtr  Bridget,  2  Gbrkte  Rep.  314.  And  where,  opoo  the  trial 
of  A.B.  C.  for  a  conspiracy,  after  the  case  on  the  part  <5f  the  prosecution  is  closed, 
C  osdy  calls  witnesses  amf  etanrines  then  as  tea  conversation  between  himself 
and  A.  j  the  counsel  for  the  crown  may  cross  eiamine  such  witnesses  as  to  any 
wther  conversations  between  A.  and  C.  although  they  tend  chiefly  to  crimioat* 
A.    Jfes-  v  fftvdtl,  £  Starkie  Rep.  945. 
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Advantage ;  on  the  contrary,  the  Court  might  perhaps  be 
Induced  to  invest  the  plaintiff's  counsel  with  tome  of 
the  powers  of  cross  examination,  at  the  same  time  that  it 
would  probably  obligethe  defendant's  counsel  to  treat 
such  a  witness  strictly  as  his  own,  and  confine  him  within 
the  limits  of  an  examination  in  chiei(a)  If  one  party 
calls  for  the  other  party's  books,  but,  when  they  are 
[229]  produced,  declines  using  them,  the  mere  calling  for  them 
will  not  make  them  evidence  for  the  adverse  party.  (1)  (7^ 
It  may,  said  Lord  Kenyon,  be  matter  of  observation  to 
the  counsel  on  the  other  side,  that  the  entries  in  the 
#  212  books  *were  in  favor  of  his  client,  but  cannot  entitle 
him  to  offer  the  books  in  evidence  to  the  jury.  If, 
however,  the  party  who  has  called  for  the  books,  in- 
spects them,  he  thereby  makes  them  evidence  for  thr 

(1)  Sayer  v  Kitchen,  1  Ssp.  N.  P.  C#    210. 


(a)  It  has  been  decided  that  when  a  party  cross-examines  a  witness,  fan  ma  Let 
him  at  much  his  own,  as  if  he  himself  had  called  biftl,  and  that  therefore  lie  could 
not  introduce  through  him  any  proof  which  would  not  have  beeo  legal,  had  the 
witness  beeo  originally  produced  on  bis  behalf;  for  instance,  he  cannot  give 
parol  proof,  by  the  witness,  of  the  contents,  of  a  writing,  without  showing  notice  to 
produce  it     Jackson  d.  Van  Slyck  and  others  v  Son,  8  Cairns'  Rep.  178. 

The  examination  of  witnesses,  says  Tilghman,  C.  J.  is  to  be  conducted  in  such 
a  manner  as  to  discover  the  troth  without  taking  any  unfair  advantage.  The 
party  who  calls  the  witness  examioes  him  first,  be  is  then  cross-examined  by  the 
opposite  party,  after  which,  if  necessary,  the  party  who  produced  Mm  may  exam- 
ine him  again.  The  mouib  of  the  witness  is  not  to  be  closed  became  the  counsel 
Omitted  to  ask  a  material  question  at  first.  It  may  be  necessary,  in  order  te 
come  at  tbe  truth  of  the  case,  to  examine  him  as  to  new  matter,  and  after  that, 
there  may  be  a  second  cross-examination.  The  court,  at  their  discretion,  may 
permit  a  witness  to  be  examined  by  either  party,  over  and  over  again,  at  any  time 
during  the  trial.  But  they  will  take  care  to-  exercise  this  discretion,  so  as  not 
to  suffer  any  advantage  to  be  gained  by  trick  or  artifice.  If  the  plaintiff  should 
declare  that  be  had  finished  hir  testimony,  in  consequence  of  which  the  defend- 
ant should  dismiss  some  of  his  witnesses,  and  then  the  plaintiff  should  offer  to  pro- 
ducenew  testimony,  which  might  perhaps  have  been  contradicted  by  the  witoesi- 
es  who  had  been  dismissed,  the  court  would  not  suffer  him  to  avail  himself  of  puch 
disingenuous  conduct.  Curren  v  Cannery,  b  Binney  488.  Vide  Richardson  v 
Lesset  of  Stavart,  4  Binney  198. 

(1)  Vide  Blight  v  Ashley,  I  Filers1  Rtp.  is.  Lawrence  &  Whitney  t>  Van 
Home  &  Clarkion,  1  Came*'  Rep.  276\  Kenny  v  Clarkioa  if  Van  Home,  1  Joh** 
Rep.  3ft>. 
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other  party,  although  he  has  not  used  them  himself  111 
eviden£e.(I)  Where  books  are  refused,  it  is  a  suspicious 
circumstance,  and  open  to  much  observation,  but  it  will 
not  be  conclusive  against  the  party. (aj 

There  are  several  ways  of  impeachihg  the  credit  of  a 
witness.  * 


» 


1.  The  party,  against  whom  a  wittiess  Is  caflcd,  may 
disprove  the  facts  stated  by  him*,  or  may  examine  other 
witnesses  as  to  his  general  character  :  but  they  will  not   • 
be  allowed  to  speak  of  particular  facts  or  parts  of  his 
conduct ;(2)  for,  "though  every  man  is  supposed  to  be 
capable  of  supporting  the  one,   it  is  not  likely  that  he 
should  be  prepared  to  answer  the  other  without  no- 
tice ;"  and,  even  if  he  should  happen  to  be  prepared  to 
defend  himself,  such  evidence  might  generally  afford  a 
very  slight  and  imperfect  test  of  his  credibility.     The 
regulap  mode   is,  to   inquire   whether  tbey  have  the  * 
means  of  knowing  the  former  witness's  general  charac*    - 
ter,  and  whether  from  such  knowledge  they  would  be- 
lieve him  on  his  oath.  (3)     In  answer  to  such  evidence 
against  character,  the  other  party  may  cross-examine  the 
witnesses  as  to  their  means  of  knowledge,  and  the  grounds 

(0  Wlnram  r  Routlege,  5  Esp.lf.        (3)  Rook  wood**  eat*,  4  St.  Tr   893, 
P.  C  235.  MawMft  v  HarUiufc,  4  fcitp.fi.  P.  C. 

(Jtt  Bull  X.  P.  2f>6.     Rookwood'i    10%. 
case,  4  St.  Tr.  U93.     Layer's  cage,  6  St. 
Tr.  208.  316-     D*  La  Motte't  ewe, 
H*»etfe  Co4KSt.Tr.81I. 


(a)  As  to  the  manner  of  examining  a  wrtnesi  to  court,  it  «u  held  by  J.  Wash* 
region,  that  after  the  defendant  baa  closed  hu  testimony,  theplaieliff  wilt  not  be, 
permitted  to  gire  additional  evidence  opoo  a  point  upon  which  they  had  already 
examined  a  witneat,  and  on  whin*  ootbiop  new  had  been  proved  by  defendant* 
Gtipins  v  ConsefUMy  1  Peter t'  Rtp.  85.  But  evidence  to  explain  a  trauactioa- 
which  bat  come  from  the  defendants  testimony  b  tofaietifcl*.  £.  And  intbe 
case  of  Ewtm  v  £aJaa,  ib  322,  the  court  would  not  permit  the  plaintiff  to  pot » 
quertioo  to  a  vttoeat,  called  hy  bin  to  rebut  tne  defeodant't  teathoony,  which  h* 
not  intended  toce^tradictor  dhicwdlt  the  deftQdaotV  witnew,  aod  whfcfcqoe^ 
*k>o*  i*tyH  rendered  ntceiaary  by  evidence  fiveo  by  defendant.        » 
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of  tbetr  opinion ;  or  may  attack  their  general  character, 
tpd  by  fresh  evidence  support  the  character  of  his  own 
'      •    ■      iritnes*«{a j 

If  a  witness,  on  being  questioned  whether  he  has  not 
been  guilty  of  a  felony,  deny  the  charge,  the  party, 
qgainat  whom  the  witness  has  been  called,  will  not  be 
allowed  to  prove  the  trqth  of  the  charge  ;(l)f6J  for, 
without  adverting  to  the  extreme  inconvenience  of  try- 
[230]  ;ng  8UCh  collateral  questions,  and  the  injury  done  to  a 
•  witness  by  wounding  his  character,  when  he  has  not 
means  of  defending  himself,  it  may  be  sufficient  to  re- 
mark, that  if  such  enquiries  were  allowed,  the  great 
ends  of  justice  might  materially  suffer,  especially  on  the 
trial  of  criminal  prosecutions,  where  the  witnesse?,  from 
being  generally  known,  would  be  constantly  exposed  to 
the  most  unfounded  attempts  upon  their  character. 

2.  The  credit  of  a  witness  may  be  impeached,  by 
proof  that  he  has  made  statements  out  of  comt,(c)  on 
the  same  subject,  contrary  to  what  he  swears  at  the  tri- 
al. (2)    A  letter,  therefore  written  by  him9(d)  or  a  depo- 

(1)  Roekweod'a  ease,  end  Layer's    C.  691.    Christina  w  Coomb*  S  E^ 
casft,cU*d(3)  N.P.C.489. 

(2)  DeSaillyv  Morgan,  2  Esp.  N.R 


(o)  Rex  «  Watte*,  *  Starkie  Rep.  151 .    Rex  *  Clark,  tft.  241 . 

(5)  Too  may  uk  a  witness  whether  he  has  been  guilty  of  a  crime;  it  would 
Indeed  be  improperly  asked,  became  he  is  not  bound  to  criminate  hlmielf,  but  if 
be  answers,  yon  most  be'  bound  by  the  answer  which  he  gives  and  cannot  discredit 
trim.  For  the  purpose  of  ascertaining  the  credit  of  a  witness;  the  court  indolge 
free  cross  examination,  but  when  a  crime  is  imputed  to  a  witness,  of  which  bt 
may  be  convicted  by  due  coarse  of  law,  the  court  know  of  but  one  mediins  of 
proof,  tbe  record  of  conviction.  Jfaev  Watson,  2  Starkie  Rep,  151.  R<** 
Ctorte,  it.  241.    Sharp  ▼  8cogtng,  1  Bott  if.  P.  Hep.  541. 

(c)  Vide  State*  Norrfc,  1  Bapm.  439. 

•  * 

.  (d)  Vide  Baker  ft  Rowlion  «  Arnold,  3  Comes'  Rip.  279.  It  ti  for  tbe  jury 
to  determine  wfcfeh  hi  entitled  to  most  credit,  dm  witness  on  bisvttb,  or  the  tes- 
timony adduatd  to  contradict  him.  /Ml    Tbe  evWeoeeatate^  iira  ease md*00 
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sitiou  signed  by  him,  may  be  used  as  evidence  to  contra- 
dict his  testimony ;  but  a  eooTiction  before  a  magistrate, 
purporting  to  set  out  the  ^deposition  of  a  witness,  is  not     *  213 
evidence  for  this  purpose.(l)(aJ 

In  answer  to  such  contradictory  evidence,  andfo* 
the  purpose  of  corroborating  the  testimony  of  the  wty* 
ness,  Ch.  B.  Gilbert  was  of  opinion,  that  the  party,  who 
called,  might  shew  that  he  affirmed  the  same  thing  be* 
fore  on  other  occasions,  and  that  he  is  still  consistent 
with  hipaself.  [2)(b)  This  however  has  been  doubted,  and  ♦ 
with  good  reason*  Mr.  Justice  Buller  lays  it  down,  that 
such  evidence  is  clearly  not  admissible  ih  chief,andit  seems 
doubtful  (he  adds,)  whether  it  is  so  in  reply.(3)  Anfl 
Lord  Ch.  Justice  Eyre  is  represented  as  having  rejected 
such  evidence,  even  when  offered  on  behalf  of  a  defen* 
dant  in  a  prosecution  for  forgery.*    It  may  be  observe 

(*)  It.  vHowe,  6Esn.N.  P.  C.  125.  eonfirmatoey   evidence  wu   ofierd  m 

1  Campb.  461.  S.  C.  chief;  which  would  not  now  be  allow-  * 

(2)  Gilb,  £v.  186.    See  Lutterel  v  ed. 
Keyoell,     I    Mod.   282.    Rod   Sir   J.        (3)  Bull.  N.  ?.  294. 
Freud's  use,  4  St  Tr.  613.  where  this 


a  former  trial. eeaoot  be  admitted  to  impeach  the  tettimeoy  of  the  tame  witness 
given  oo  a  second  trial  or  the  same  cause.  JVeibonand  otkart  v  Columbian  /*> 
suranct  Company,  1  Johns.  Rep.  301. 

(«)  It  has  been  held  that  the  credit  of  a  witness  may  bHnapeached,  by  showing 
at  the  time  the  facts  sworn  to  hare  taken  place,  he  was  intoxicated*  Tuttk  w 
Avssei,  2  Day  201. 

(o)  Vide  Lessee  of  Wright  v  Dicklyne,  1  Peters'  Asp.  198,  A  deed  from  adV 
fondant  in  ejectmeot  to  a  third  person  subseqoeot  to  the  commencement  of  the 
ink,  may  be  read  in  evidence  upon  the  trial  of  the  ejectmeot,  in  order  to  rappees 
the  credit  of  a  witaeas,  -who  had  sworn  that  he  had  oo  interest  in  the  land,  ami 
whose  cred  it  had  been  impeached.    Richardson  v  StenorV*  Lessee  4  £saw*y  19?* 

• 

•So  said  by  Lord  Redesdale,  in  the  Berkeley  peerage  case,  3th  Jsms>t8tf. 
The  occasion  of  the  discussion,  which  took  place,  was  j»  -follows  i  One -of  the 
peers  enquired  of  a  witness,  who  bad  bees  eross^esamioed  ami  ve-exammed,  at 
to  statements  made  by  Lady  Berkeley,  oo  a  former  occasion,  respecting  her  sop* 
posed  marriage.  The  Sotieitor^eneral  suggested  to  the  committee,  whether 
this  «*s  the  rmmjssr  cowmeof  piaucdlng,  and  eteted  what  he  eoneeired  to  be 
ihssgnffajiaWm^nsUsWettsis^    The  admissibility  of  the  former  statement*- 
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-  [231]         edoa  thi&krnelof  evidence,  in  general*  that  a  repre- 
aentation  without  oath  can  scarcely  be  considered  as 
any  confirmation  of  a  statement  upon  oath.    It  is  the 
oath  that  .confirms ;  and  the  bare  assertion  that  requires 
confirmation.    The  probability  is,  that  in  almost  every 
4>ase,  the  witness,  who  swears  to  certain  facts  at  the  trial, 
has  been  heard  to  assert  the  same  facts  before  th^  trial ; 
and  it  is  not  so  much  in  support  of  his  character  that  he 
has  giren  the  same  account,  as  it  is  to  bis  discredit  that 
he  should  ever  have  made  one  different.     The  imputa- 
#    lion  on  his  veracity  results  from  the  (act  of  bis  having 
contradicted  himself,  and  this  is  not  in  the  least  contro- 
verted or  explained  by  the  evidence  in  question.     If  a 
witness  has  made  a  statement  a  hundred  times  in  one 
way,  and  a  hundred  times  in  another  way  directly  Con- 
trary, the  only  inference  must  be,  that  he  is  utterly  des- 
titute of  all  title  to  credit.    In  one  point  of  view,  a  for- 
mer statement  by  the  witness  appears  to  be  admissible  in 
confirmation  of  his  evidence ;  and  that  is,  where  the 
counsel  on  the  other  side  impute  a  design  to  misrepre- 
sent from  some  motive,    of   interest  or  relationship, 
&c. ;  there,  indeed,  in  order  to  repel  such  an  imputa- 
tion, it  would  be  proper  to  shew  that  the  witness  made  a 
simitar  statement  at  a  time  when  the  supposed  motive  did 
Dot  exist,  or  when  motives  of  interest  would  have  prompt- 
ed him  to  make  a  different  statement  of  the  facts. 


wa*  tbfQ,Biuch  diicuftsed.  ,  After  the  arguments  of  counsel  on  both  sides,  Lord 
Redesdale  said,  he  had  always  understood,  that  for  the  purpose  of  impugning  (ho 
testimony  of  a  witness,  his  declarations  at  another  time  might  be  esquired  into, 
fctttoot  for  the  pappose  of  confirming  Iris  evidence  And  the  Lord  chancellor  ex. 
pressed- hit  decided  opinion,  that  this  was  the  true  rule  to  be  observed  by  the 
counsel  is  the  cause ;  but  considering  the  House  at  in  some  degree  standing  both 
In  the  fituation.of  the  coumel  for  the  clainmot,  and  of  the  counsel  against  the 
claimant,  he  wai  of  opinion,  that  the  question  might,  be  properly  asked  by  the 
Bouse,  though  it  could  not  be  asked  by  the  counsel  on  one  aide ;  bat  with  re- 
spect to  the  answer  to  the  qnes tion,  it  might  be  the  rabject  of  future  considera- 
tion, whether  it  ought  to  stand  upon  the  minutes  as  evideoce.  The  question, 
respecting  the  former  representations  of  Lady  Berkeley,  was  therefore  repeated 
ky  one  of  the  Lardtvand  the  answer  entered  among,  the  mimites,  subject  to  U' 
wr*  revision.  MS. 


\ 
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If  an  attesting-  witness  to  a  will  or  deed  impeaph  iU  ya-  _  [232] 
lidity  on  the  ground  0/  fraud,  and  accuse  other  subscrib- 
ing witnesses,  who  are  dead,  of  being  accomplices  Ui  tbe 
fraud,  the  party  claiming  under  the  instrument  may  give 
evidence  of  their  general  good  character.  For,  if  liv- 
ing, they  might  be  produced  as  witnesses,  and  their  char- 
acter would  then  appear  in  cross-examination ;  and  after 
their  death  an  opportunity  ought  to  be  given  to  shew 
•what  credit  is  to  be  attached  to  their  attestation. (1) 
But  in  a  ease,  where  a  witness  for  the  plaintiff  asserts 
one  thing,  and  a  witness  for  the  defendant  asserts  anoth- 
er, and  direct  fraud  is  not  imputed  to  either,  evidence 
to  general  character  is  not  admissible. (2) 

A  party  will  not  be  permitted  to  produce  general  ev« 
idence,  to  discredit  his  own  witness-  "  This,"  says  Mr. 
J.  Buller,  u  would  enable  him  to  destroy  the  witness  if 
he  spoke  against  him,  and  to  make  him  a  good  witness  if 
he  spoke  for  him,  with  the  means  in  his  hand  of  destroy* 
ing  his  credit  if  he  spoke  against  him. "(3)  The  mean* 
log  of  this  rule  is,  that  a  party  cannot  prove  his  own  wit- 
ness to  be  of  such  a  general  bad  character,  as  would 
make  him  unworthy  of  credit.^  If  he  knew  thjeinfa* 
my  of  his  character,  he  was  practising  a  fraud  upon  the 
court  iu  producing  him  as  a  witness.  But  if  a  witness 
unexpectedly  give.^ev idence  against  the  party  that  call*  #  214 
ed  him,  another  witness  maybe  called  to  prove  those 
facts  otherwise  ;  as  where  the  question  was,  whether  the 
defendant's  servant,  who  had  been  employed  to  sell  a 
horse,  had  warranted  him  sound,  he  swore  on  being 
called  by  the  plaintiff,  that  he  had  not  given  any  war* 
rarity;  and  Lord  Ellenborough  allowed  the  plaintiff  to 

(1)  Doe  dem  Walker  v  Stephenson,  (2)  Bp.  or  Durham  ▼  Beaumont,  1 

S  E*p.  N.  P  C.  284.   4  Esp.  N.  P.  C.  Canipb.  207. 

.VO  ;  cited  and  approved  in  I  Campb.  (J)  Bull.  N.  P.  207. 
210, 


(a\  3or  the  party  first  calling  a  witness  cannot  object  to  bit  testimony,  that  h* 
H*»  interested.    Den  i.  Farrar  r  Hamilton,  Tayl.  14. 
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call  another  witness  to  prove,  that,  at  the  time  of  the 
sale  he  had  expressly  warranted  its  soundness.  There 
can  be  no  rule  of  law,  said  Lord  Ellenborougb,  by 
which  the  truth  on  such  a&  occasion  is  to  be  shut  out, 
and  Justice  perverted^l)^ 


P33] 


». 


CHAP.  IX. 

4 

,»  > 

Of  Bills  of  Exceptions,  and  Demurrers  to  Evidence. 

THE  competency  of  witnesses  and  the  admissibility  of 
evidence  are  to  be  decided  by  the  Judge  who  tries  the 
cause,  and  from  bis  judgment  there  is  an  appeal  by  a  bill 
of  exceptions. 

At  common  law,  a  writ  of  error  could  not  be  brought 
for  any  error  in  law,  which  did  not  appear  on  the  record ; 
and  therefore  where  the  plaintiff  or  defendant  alleged 
anything  ore  tenus,  which  was  over-ruled  by  the  Judge, 
the  party  aggrieved  bad  no  redress.(2)  To  remedy  this 
defect,  it  was  enacted  by  stat.  13.  Ed.  1.  s.  31.  M  if  one 
impleaded  before  any  of  the  justices  allege  an  exception, 
praying  that  the  justices  will  allow  it,  that  if  they  will  not, 
and  if  he  write  the  exception  and  require  the  justices  to 
put  their  seals  to  it,  the  justices  shall  do  so,  and  if  one 
will  not,  another  shall. "(7;^ 

(1)  Alexander  v  Gibson,   2  Campb.        (2)  2  Inst.  426. 
MS.    Bull.  W.  P.  297. 


(a)  The  indorsee  of  a  bill  of  exchange,  in  an  action  against  the  acceptor  hav- 
ing called  a  witness  to  prove  the  endorsement,  who  disproved  it,  the  court  per- 
mitted him  to  call  the  endorser  himself  to  prove  his  own  indorsement,  although 
they  refused  to  permit  him  to  call  other  witness.  RkhmUtn  v  Altm,  2  Starkh 
/lev.  334. 

(b)  The  New- York  statute  if  in  almost  the  same  words.  Sear.  16.  «.ii.6. 
1  ft.  L.  326.  In  Virginia  it  is  required  that  the  bill  *f  exceptions  ffconld  be 
signed  by  the  greater  part  of  the  justices  present,  3  Hen.  if  Mutu  924. 

A  bill  of  exceptions  oughtto  be  upon  some  point  of  law,  either  In  admitting  or 
denying  of  evidence,  ar  a  challenge,  or  some  matter  of  law  arising  upon  a  fact 
not  denied,  tn  which  either  party  b  overruled  by  the  court ;  if  such  bill  be  ten  « 
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This  statute  extends  to  the  plaintiff  as  well  as  the  de* 
/endant(l),  and  to  a  trial  at  bar  as  well  as  at  nisi  prius.(2) 
*But  it  has  been  doubted,  whether  it  extenfc  to  crimi-  *  215 
nal  cases.  Lord  Coke,  in  his  exposition  of  the  statute, 
states  that  it  extends  to  all  actions,  real,  personal,  and 
mixed  ;  but  of  criminal  oases  he  makes  no  mention.  In 
the  case  of  Sir  H.  Vane(3),  who  Fas  tried  for  high  trea^ 
son,  the  Court  refused  to  sign  a  bill  of  exceptions,  "be- 
cause," they  said,  "  criminal  cases  were  not  within  the 
*  *  .... 

(1)2  Imt.  427.  287,  contra. 

{2)  Thurston  v  Statford,  3  Salk.  155.  (3)  1  Lev.  68, ;  Kel.  15  S.  C.  I  Sid* 

Adm.  per  Cor  io  Duchess  of  Grafton  f  84.  8.  C. 
Holt,  Skin.  354.    R.  v  Smith,  2  Show, 


■■  *> 


dered  and  the  exceptions  io  it  are  truly  staled,  then  the  justices  ought  to  fet 
their  seal.  In  testimony  that  such  exceptions  were  taken  at  the  trial ;  but  if  th& 
bill  contain  matters  false,  or  untruly  stated,  or  matters  wherein  they  were; 
not  overruled,  they  are  not  obliged  to  affix  the  seal.   A  bill  of  exceptions  is  not  to 
draw  the  whote  matter  in  examination  again,  it  is  only  for  a  tingle  point,  and  the 
truth  of  it  can  never  be  doubted  after  the  bill  is  sealed,  for  the  adverse  party  ia 
concluded  from  averring  the  contrary,  or  supplying  an  omission  in  it.     Bridgman 
If  flfeft,  Show.  Par.  Ca.  i20.    Bac.  Abr.  Bill  of Exctpfbms.  Graham  v  Cammann, 
2  Cmfnes*  Rep.  168.    5  Johns.  Rep.  487.    8  Johns   Rep.  507.    All  discussion 
must  be  con6ned  to,  and  no  notice  can  be  taken  of,  matter  not  appearing  on  the 
fact  or  the  bill  of  exceptions.    8  East  280.    2  Doll  38.  492.  n.    %  Binney  168. 
A  bill  of  exceptions  wilt  lie  to  the  opinion  of  the  judge  in  his  charge  to  the  jury. 
Smith  v  Carringiont  4  Crunch  03.    The  exception  must  be  insisted  on  at  the  trial, 
and  is  waived  by  delay  j  the  statute  indeed  appoints  no  time,  but  the  nature  an4 
reason  of  the  thing  requires  the  exception  should  be  reduced  to  writing  when 
takes  nod  disallowed;  not  that  it  need  be  drawn  np  in  form  j  bttt  the  subv 
atance  must  be  reduced  to  writing  while  the  thing  is  transacting,  because  it  n 
to  become  a  record.     Wright  v  Sharp,  I  Salk.  288.     Sikes  v  Ransom,  6  Johns. 
Rtf.  279.    Gardner  v  Bailtit,  1  Bos.  tf^Ptrt.  32.     A  bill  of  exceptions  tendered 
after  the  jury  have  returned  into  court  with  their  verdict,  hot  before  it  is  deliv- 
ered, is  in  season  to  any  exception  to  the  charge  of  the  judge,  but  not  as  to  any 
question  of  evidence  arifing  at  the  trial.     Lcmise  v  Barker,  10  Johns  Rep.  312. 
Jowss  r  Insurance  Company  of  North  America*  A  Dall  249.  S.  C.  1  Binney  38. 
If  an  instrument  in  writing  be  stated,  in  a  bill  of  exception*  to  have  been  offered 
in  evidence  at  the  trial,  and  no  objection  appears  to  have  been  made  to  the  proof 
of  its  execution,  it  if  to  be  presumed  to  have  been  duly  proved  or  admitted.  AV«»- 
tin  v  Aemtin,  1  &  ic  Ramies  275.     Where  the  sole  question,  on  a  bill  of  excep- 
tions from  an  inferior  court,  turns  upon  the  competency  of  a  witness  produced  to 
testify  to  a  fact,  which  was  fully  proved  upon  the*  trial  by  otter  witnesses,  this 
court  cannot  rejeet  the  evidence  as  unnecessary,  although  the  party  might  bar© 
waived  the  testimony  of  the  witness  who  was  objected  to,  and  the  court  below 
would  have  been  justified  in  refusing  to  seal  the  bill  o/  exceptions,    Uarqvand  r 
H'eebtf  Weeh,  \Z  Jthm.  Rep.  W. 

1      .* 
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rtatute,  but  only  actions  between  party  and  party."— 
From  this  authority  Mr.  Serjt.  Hawkins  infers  only,  that 
a  bill  of  eJfeeptkms  is  not  allowable  on  an  indictment  for 
treason  ot  felony.(l)  "  Whether  a  bili  »!  s  not  in  any 
[23 1]  criminal  case,"  said  Lord  Hardwicke,  "  h  .  :.-..*ni  not  set- 
tied."  (2)  It  was  alto  wed  in  the  case  of  the  Kig  against 
Lord  Paget  and  others,  on  an  indictment  f>r  a  tres- 
pass^), and  also  on  an  information  in  the  nuture  <*f  a 
quo  warranto. (4)  But  Lord  Hardwicke,  in  the  c«:  !>e- 
fore  referred  to,  after  saying  "  that  he  had  known  a  I  »il 
of  exceptions  allowed  in  information  in  the  Court  oi  Ex- 
chequer, which  are  civil  suits  for  the  king's  debt,"  added, 
w  it  has  never  been  determined  to  lie  in  mere  criminal 
proceedings  in  other  courts."(5)  A  bill  of  exceptions 
cannot  be  allowed  by  the  justices  of  the  peace  at  tie 
quarter  sessions  on  the  hearing  of  an  appeal  against  an 
order  of  removal. (0)  (a)  If  can  be  used  only  on  a  writ 
of  error,  and  therefore  where  a  writ  of  error  will  not  lie, 
there  cannot  be  a  bill  of  exception*. (?)►  (b) 

A  demurrer  to  evidence  is  a  proceeding,  by  which  the 

judges,  whose  province  it  is  to  determine  questions  of 

«   law,  are  called  upon  to  declare  what  the  law  is  upon 

(1)  PI.  Cr.  b.  2.  c.  46.  s.  210.  (5)  Rep.  temp.  Hard.  &l.    R.  ? 

(2)  R.    v   Inhabitant*    of   Preston*  St  ration  and  others,  Howell's  Coil  St 
Rep.  temp.  Hard.  251.  Tr.  21.  vol.  1 187. 

(3)  I  Loon.  b.  (6)  See  (0 

(4)  R.  v  Wiggins  and  othen,  1  Ventr.        (7)  Bull.  i\.  P.  316. 
3CG. 


(a)-  To  all  cases  of  appeals  to  the  sraioos  from  ao  order  of  justice*,  no  bili  o.J 
exceptions  lies.    Smtt  v  Ovtnttn  qf  Clinton,  3  Johns.  Rep.  23. 

(b)  By  a  statute  of  the  state  of  i¥ew-Yorkf  sess.  36.  e.  3.  i.  4.  t  R.  L.  319.,  a 
bill  of  exceptions  upon  issues  in  the  Supreme  Court  is  to  be  returned  at  the  nfit 
ttrn  by  the  justice,  who  puts  his  seal  thereto  as  a  witness,  and  the  Supreme 
Court  shall  give  judgment  to  allow  or  disallow  the  exception,  and  may  grant  a 
new  trial  ill  their  discretion,  and  the  bill  of  exceptions  and  judgment  thereon  be- 
i«g  wade  natter  ofrecord>a  writ  of  error  may  be  brought. 
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the  facts  fn  evidence.  And  it  is  analogous  to  the  demur- 
rer upon  facts  alleged  \n  pleading. (1) 

*■ 
*When  the  admissibility  of  the  evidence  has  been  es- 
tablished, the  question,  how  far  it  conduces  to  the  proof 
of  the  facts,  which  are  to  be  ascertained,  is  not  for  the 
judge  to  decide,  but  for  the  jury  exclusively.  And 
when  the  jury  have  ascertained  the  fact,  if  a  question 
arises,  whether  the  fact  thus  ascertained  maintains  the  is- 

• 

sue  joined  between  the  parties,  or,  in  other  words,  whether 
the  law  arising  upon  the  fact  is  in  favour  of  one  or  other 
of  the  parties,  that  question  is  for  the  judge  to  decide.  (2) 
Ordinarily,  he  declares  to  the  jury  what  the  law  is  upon 
the  fact  which  they  find,  and  then  they  compound  their 
verdict  of  the  law  and  fact.  But  if  the  party  wishes  to 
withdraw  from  the  jury  the  application  of  the  law  to 
the  fact,  and  all  consideration  of  what  the  law  is  upon 
the  fact,  he  then  demurs  in  law  upon  the  evidence.(3) 

It  is  reasonable  that  either  party  should  have  such  a  [235] 
power  of  referring  to  the  Court  to  decide  what  the  infer- 
ence of  law  is  upon  the  facts  ;  as  the  jury  may  refuse  to 
find  a  special  verdict,  in  which  case  the  facts  would  not 
appear  on  the  record.  On  the  other  hand,  as  it  is  the 
peculiar  province  of  the  jury,  to  ascertain  the  truth  of 
facts  and  the  credibility  of  witnesses,  the  party  ought 
not  to  be  allowed,  by  a  demurrer  to  evidence,  or  any  f 

other  means,  to  refer  the  trial  of  such  questions  to  an- 
other tribunal.  A  demurrer  must  therefore  admit  the 
truth  of  all  facts,  which  the  jury  might  find  in  favor  of 
the  other  party  upon  the  evidence  laid  before  them, 
whatever  the  nature  of  that  evidence  may  be,  whetbep 

(1)  See  toe  judgment  of  Eyre$  a  J.        (2^  2  H  Bl.  205* 
in  Gibson  and  Johnson  r  Hunter,  2  H.       (:<)  lb. 
Bl.  209, 206. 
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of  record,  or  Id  writing,(I)  or  by  parol.  (2)^  Accord- 
ing to  Alleyn's  report  of  the  case  of  Wright  v.  Pindar, 
it  was  resolved,  "  that  he  that  demurs  upon  the  evidence 
ought  to  confess  the  whole  matter  of  feet  to  be  true,  and 
not  refer  that  to  the  judgment  of  the  Court ,-  and  if  the 
matter  of  feet  is  uncertainly  alleged,  or  it  is  doubtful 
*  212  whether  it  be  true  or  no,  because  offered  to  be  *prov- 
ed  only  by  presumptions  or  probabilities,  and  the  other 
party  demurs  thereupon,  he  that  alleges  this  matter  can- 
not join  in  demurrer  with  him,  but  ought  to  pray  the 
judgment  of  the  Court,  that  he  may  not  be  admitted  l- 
his  demurrer,  unless  he  will  confess  the  matter  of  the 
fact  to  be  tT\ie."(b)  And  now  it  is  an  established  rule, 
that  in  a  demurrer  to  circumstantial  evidence,  the  part/ 
offering  the  evidence  is  not  obliged  to  join  in  demur  re/. 
vnless  the  party  demurring  will  distinctly  admit  upon 

(>)  Bafcerrs  case,  5  Co.  Rep.  H».  (2)  Wr iftat  v  Pindar,  ABeyn,  IS 


(a)  Vide  Hurst  *  Dippo,  I  DaU.  20. 

(ff)  Every  inference,  which  the  jury  might  fairly  have  drawn  from  theetifrsce. 
in  favour  of  the  party  offering  it,  will  on  a  demurrer  to  evidence  be  considmd  ax 
admitted.  Cocksedge  v  Fansharv,  1  Doug.  119.  Patrick  v  Lvdlon^  3  JsArt.. 
Coses  10.  Forbes  v  Church,  Id.  Ib9.  Steinbackv  Columbian  Insurance  Compa- 
ny, 2  Gaines'  Rep.  134.  Smith  v  Slewback,  2  Oaints'  Casts  in  Error  158.  Levi: 
v  Few,  5  Johns  Rep.  29.  Snotvdcn  v  Phoenix  Insurance  Company,  3  Binnty  437. 
Stephens  v  White,  2  Wash.  203.  Id  Paulding  and  others  w  The  United  Statu,  4 
Cranch  219.,  Mai-shall,  Cb.  J.  states  the  doctrine  oo  this  point  in  these  words;- 
44  The  party  demurring,  admits  the  truth  of  the  testimony  to  which  be  denmrf,  at>d 
al^o  those  conclusions  offset  which  a  jury  may  fairly  draw  from  that  testimony 
Forced  and  violent  inferences  he  does  not  admit ;  but  the  testimony  is  to  be  talru 
most  strongly  against  him,  and  such  conclusions  as  a  jury  might  justifiably  d<nw 
the  court  ought  to  draw."  In  Patrick  v  HuUett  and  Bowne,  I  Johns  Rep  I'll  \ 
Livingston,  J.  fays ;—  » If  ther*  were  any  evidence  now,  from  wbickajury  bicb: 
have  drawn  this  corvlusioo,"  (that  the  vessel  was  seaworthy)  uit  must  be  coa 
tidered  as  admitted  by  the  demurrer,  and  that  too,  without  any  scivpuba*  in- 
quiry, whfther  such  inference  would  be  correct  or  not,  for  courts  should  cot  tc 
eoura*<*  this  practice  It  i9  not  only  productive  of  considerable  delay  ai>d  er- 
pen^e,  but  unlets  all  inferences  are  admitted,  which  a  jury  might  have  diawr 
judges,  instead  of  cconoing  themselves  within  their  province  of  deciding  on  m*»* 
*k>*w  of  law,  will  aUo  become  triers  of  every  matter  of  fact" 
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&he  record  every  fact  and  every  conclusion,  which  the 
proposed  evidence  conduces  to  $vove.{l)(a)  , 


.  If  man  information,  or  any  other  suit,  evidence  be  given 
for  tbe  king,  and  the  defendant  offers, to  demur  upon  it, 
the  king's  counsel  cannot  be  compelled  to  join  in  de-  *., 
murrer*  but  in  such  case  the  Court  ought  to  direct  the 
jury  to  find  the  special  matter;  aud  upon  that  they  shall 
adjudge  the  law.  (2) 

When  all  matters  of  fact  are  admitted,  the  case  is  ripe 
for  judgment  in  matter  of  law  upon  the  evidence,  and 
may  then  be  properly  withdrawn   from  the  jury;  and      [236 
being  entered  on  record,  it  will  remain  for  the  decision 
of  the  judges.(3) 

The  whole  proceeding  upon  a  demurrer  to  evidence 
is  under  the  control  and  direction  of  the  Judge  at  nisi 
prius,  or  of  the  Court  on  a  trial  at  bar.  The  Court,  said 
Mr.  J.  Doddridge  in  the  case  of  Worsley  v.  FiKsker,(4) 
may  deny  and  hinder  a  party  from  demurring,  by  over- 
ruling the  matter  in  demurrer,  if  it  seem  to  them  to  be 
clear  in  law.  And  in  that  case  the  Court  did  over-rule 
the  demurrer,  and  left  the  case  to  the  jury.fT^ 

(1)  Oibfoo  and  Johnson  v  Hunter,  2        (3)  2  R.  Bl.  203. 

H.  Bl.  187.  {4)  2  Roll.  Rep.  119.    Bull.  N.  E. 

(2)  i  Co.  Rep.  104.  314. 


(o)  It  is  ft  matter  of  discretion  with  a  coort  whether  it  will  compel  a  party  to 
join  in  a  demurrer  to  evidence.  A  demurrer  to  evidence  ought  not  to  be  allowed, 
where  the  party  demurring,  refuses  to  admit  the  facts  which  the  other  side  at- 
tempt! to  prove,  nor  where  he  offers  contradictory  evidence,  or  attempts  to  estab- 
lish inconsistent  propositions.    Young  w  Black,  7  Crtmch  Rep.  bG$m 

(ft)  Vide  Wroe  »  Washington  and  others,  I  Wash.  357.    Harrison  «  Brock,  1 
Jfim.22. 
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PART  THE  SECOND. 


ON  WRITTEN  EVIDENCE. 


THE  preceding  chapters  having  treated  of  the  com* 
petency  of  witnesses  and  of  parol  or  unwritten  evidence* 
it  is  now  proposed  to  inquire  into  the  several  kinds  of 
written  evidence.   , 

Writings  are  either  public  or  private.  Some  public 
writings  are  of  record  ;  others,  not  of  record.  And 
public  writings,  not  of  record,  may  be  distinguished  in- 
to such  as  are  of  a  judicial  character,  and  such  as  are  of 
a  public  nature,  but  not  judicial.  In  this  order  it  is 
proposed  to  treat  of  the  several  kinds  of  written  evi- 
dence ;  and  to  consider,  first,  in  what  cases  they  are  ad- 
missible ;  and,  secondly,  if  admitted,  how  they  ought  to 
be  proved. 

CHAP.  I. 

Of  Acts  of  Parliament* 

RECORDS  are  the  memorials  of  the  legislature,  and 
of  the  King's  courts  of  justice  \(a)  and  they  are  consid* 
ered  of  such  authority,  that  no  evidence  is  allowed  to 


(4)  That  the  proceeding  of  a.  court  may  have  the  effect  of  a  record,  it  most  be 
carolled  t  thai,  where  00  an  issue  of  mil  tiel  record,  a  judgment  was  produced, 
and  to  rebut  that  evidence  the  plaintiff  produced  a  rale  setting  aside  the  judg- 
ment for  irregularity,  the  court  held  that  the  writing  on  the  minutes  could  not 
be  received  as  evidence  against  the  record.  The  Court  say;  •*  It  appears  to  be 
contrary  to  aU  the  well  settled  technical  rales  upon  the  subject  to  give  the  entry 
that  enact.  A  record  Imports  verity  and  can  only  be  tried  by  itself.  The  vaca- 
te* aught  to  be  enrolled  or  entered  of  record,  as  much  as  the  rule  for  judgment. 
The  court  could  not  receive  the  entry  on  the  minutes  of  the  rule  for  judgment,  at 
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PART  THE  SECOND. 


ON  WRITTEN  EVIDENCE. 


THE  preceding  chapters  having  treated  of  the  com* 
petency  of  witnesses  and  of  parol  or  unwritten  evidence,, 
it  is  now  proposed  to  inquire  into  the  several  kinds  of 
written  evidence.   , 

Writings  are  either  public  or  private.  Some  public 
writings  are  of  record ;  others,  not  of  record.  And 
public  writings,  not  of  record,  may  be  distinguished  in- 
to such  as  are  of  a  judicial  character,  And  such  as  are  of 
a  public  nature,  but  not  judicial.  In  this  order  it  is 
proposed  to  treat  of  the  several  kinds  of  written  evi- 
dence ;  and  to  consider,  first,  in  what  cases  they  are  ad- 
missible ;  and,  secondly,  if  admitted,  how  they  ought  to 
be  proved. 

CHAP-  I. 

Of  Acts  of  Parliament 

RECORDS  are  the  memorials  of  the  legislature,  and 
of  the  King's  courts  of  justice  \(a)  and  they  are  consid* 
ered  of  such  authority,  that  no  evidence  is  allowed  to 


(4)  That  the  proceeding  of  a  court  nay  have  the  effect  ef  a  record,  it  most  be 
enrolled  t  that,  where  on  as  issue  of  nal  tiel  record,  a  judgment  was  produced, 
and  to  rebut  that  evidence  the  plaintiff  produced  a  rale  setting  aside  the  judg- 
ement for  irregularity,  the  court  held  that  the  writing  on  the  miootee  could  not 
be  received  at  evidence  against  the  record.  The  Coart  say ;  "It  appears  to  be 
contrary  to  all  the  well  settled  technical  roles  upon  the  subject  to  give  the  entry 
that  effect.  A  record  imports  verity  andean  only  be  tried  by  itself.  The  vaca- 
tur onght  to  be  enrolled  or  entered  of  record,  esnuieh  astbe  ralefor  jodgateat. 
The  eonrt  eoold  not  receive  the  entry  on  the  minutes  of  the  rule  for  judgment,  as 
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contradict  them.  (1)^  Thus,  if  a  verdict,  finding  seve- 
ral issues,  were  to  be  produced  in  evidence,  the  oppo- 
site party  would  not  be  allowed  to  shew,  that  no  evi- 
dence was  offered  on  one  of  the  issues,  and  that  the  find- 
ing of  the  jury  was  indorsed  on  the  postea  by  mistake.  (2) 
An  officer,  who  has  the  care  and  custody  of  record*, 
may  be  examined  as  to  their  condition,  though  be  can- 
not be  examined  as  to  their  matter  or  contents. (3)(7> J 
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A  record,  then,  is  conclusive  proof,  that  the  decision 
or  judgment  of  the  Court  was,  as  is  there  stated :  and  ev- 
idence to  contradict  it  will  not  be  admitted.^  Bat  it  will 
not  be  conclusive  as  to  the  truth  of  allegations,  which 
were  aot  material  nor  traversable.  (4)  Thus,  for  exam- 
ple, a  party  will  not  be  estopped  from  averring  in  an  action 
of  debt  on  a  bond,  that  the  bond  was  made  at  A*  though 
in  a  former  action  upon  the  same  bond,  he  averred  it  to 
have  been  made  at  B.(5)  So,  in  the  case  of  a  conviction 
for  felony,  &c.  where  the  jury  have  given  a  general  ver- 
dict, the  record  will  not  be  conclusive,  that  the  offence 

(1)  Co.  Lit.  117.  b.  2G0  a.    Lamb.        (3)  Leighton  v  Leighton,  Ifltr.  210. 
Just  B.  1.  c.  13.  p.  71.    Gilb.  £▼.  5.        LA)  Co.  Lit  052.  b. 

Bull.  N.  P.  221.  (5)  Com.  Dig.  tit.  Estoppel.  E.  6. 

(2)  Read  t  Jackson,  1  East,  355. 


evidence  to  support  a  plea  of  a  former  recovery,  and  why  should  an  entry  ▼•ci- 
ting a  judgment  be  received  to  contradict  the  enrolment  of  the  judgment  ?  The 
maxim  id  this,  as  wcU  as  in  other  cases  is,  that  nihil  tam  satarale  qoamrqaidlitet 
dissolvi  eo  modo  qoo  ligatar.  To  give  an  entry  on  the  minutes,  that  authority 
would  destroy  the  certainty,  order,  and  solemnity  of  enrolments;  and  it  has  been 
frequently  held,  that  the  courts  cannot  regard  any  proceeding  aj  a  matter  of  re- 
cord until  it  is  enrolled."    Cmmll  v  Byrws,  9  Johns,  Rep,  287. 

(a)  Vide  Leech  v  Armitage,  2  Doll  125. 

(6)  The  King  in  aid  of  Reed  v  Hooper,  3  Prict  Ex  Rep.  05*  The  endorse 
meot  of  the  clerk  of  the  enrolments  of  the  day  of  the -enrolment  by  way  of  date 
is  part  of  the  record,  and  cannot  be  averred  against,  nor  is  evidence  admiaiible  to, 
■how  that  it  was  in  fact  enrolled  on  some  other  day  j  and  this,  although  the  dat* 
be  written  on  an  erasure. 

(e)  The  validity  of  a  record  eaooot  be  impeached  by  any  sdiegatkNi  in  &» 
pleadings.    Grunit  Greenr  QwigknttiL  16  John*.  Rtf.  «•  . 
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was  committed  on  the  day  mentioned  in  the  indictment, 
for  the  time  is  not  of  the  substance  of  the  charge  ;  and, 
therefore,  the  party  interested  to  dispute  the  forfeiture, 
(which,  in  the  case  of  real  property,  relates  to  the  time  of 
the  offence,)  may  falsify  the  record,  and  shew  that  the 
offence  was  committed  on  another  day.(l)  But  if  the 
jury  find  specially  the  precise  day,  all  parties  are  con- 
cluded, (2)(a) 

The  first  sort  of  records  to  be  considered  are  acts  of 
parliament ;  and  these,  says  Ch.  B.  Gilbert,  are  the  high- 
est and  most  absolute  proof.  Acts  of  parliament  relate 
either  to  the  kingdom  at  large,  when  they  are  called 
general  acts ;  or  only  to  particular  classes  of  men,  or  to 
certain  individuals,  in  which  case  they  are  called  private 
acts.    Laws  which  concern  the  king,  or  all  lords  of  ma- 

m 

nors,  or  all  officers  *in  general,  or  all  spiritual  persons,  *  220 
or  all  traders,  &c.  are  public  laws.  But  such  as  relate.to 
the  nobility  only,  or  to  spiritual  lords,  or  to  particular 
officers  or  particular  trades,  are  private  acts. (3)  This 
distinction  between  public  and  private  acts  is  not  applied, 
in  collections  of  the  English  statutes  at  large,  to  any  stat- 
utes previous  to  those  of  Richard  the  Third.  From 
that  period  the  distinction  commences  in  the  several  ta- 
bles prefixed  to  the  respective  collections.  (4) 


The  general  rule  is,  that  public  acts  of  parliament  are 
to  be  taken  notice  of  judicially  by  courts  of  law,  without 
being  formally  set  forth  ;  but  particular  or  private  acts 
are  not  regarded  by  the  judges,  unless  formally  shewn 

(1)  Ires' case,  3  Inst  230.  Gilb.  Ev.        (3)  Gilb.  Ev  39,  40. 

230.  0)  See  preface  to  netf  edit  of  Stat- 

(2)  Gilb.  Ev.  230.  utea  at  large. 


(«)  An  entry  on  the  record  of  the  issuing  of  a  writ,  is  not  conclusive;  it  is  a 
/act  triable  by  the  jury  and  not  by  the  record.  Such  an  entry,  the  court  say,  is 
like  aeommittitur  entered  of  record ;  it  does  not  estop  the  party  to  deny  the  fact, 
and  it  shall  be  tried  per  pais,  and  the  record  ii  but  evidence  and  not  concloeive. 
Bronx  v  Firo  Dearer,  10  Johns,  Rep.  51. 
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and  pleaded. (I)  In  some  cases,  however,  the  necessity 
of  pleading  a  private  act  has  been  dispensed  with ;  as. 
where  there  is  a  special  clause,  enabling  the  defendant, 
in  answer  to  any  action  for  matters  done  under  the  act. 
to  plead  the  general  issue ;  or,  where  the  private  act 
has  been  recognised  by  some  public  act  of  the  legisla- 
ture. Thus,  the  statute  23  H«  6.  c.  9.  relative  to  she- 
riffs' bonds,  (even  supposing  it  in  its  original  constitution 
to  be  a  private  act,  as  relating  only  to  officers  of  a  cer- 
tain description,  which  however  according  to  the  best 
authorities  it  is  not,)  must  now  be  taken  notice  of  judi- 
cially, because  the  statute  4  &  5  Ann.  c.  16.  s.  20.  cna- 
ables  the  sheriff  Co  assign  the  bond,  and  thus  makes  it  r* 
general  law.(2) 

The  preamble  of  an  act  of  parliament,  reciting  that 
certain  outrages  bad  been  committed  in  particular  part? 
of  the  kingdom,  has  been  adjudged  by  the  Court  of 
King's  Bench  in  a  late  case(3)  to  be  admissible  in  evi- 
dence, for  the  purpose  of  proving  an  introductory  aver- 
ment in  an  information  for  a  libel,  that  outrages  of  that 
description  had  existed.  Public  acts  of  parliament,  it 
was  said,  are  binding  upon  every  subject ;  the  Judges 
are  bound  to  take  judicial  notice  of  their  contents ;  eve- 
ry subject  is,  in  judgment  of  law,  privy  to  the  making  of 
them,  and  supposed  to  know  them  ;  the  passing  of  an 
act  of  parliament  is  a  public  proceeding  in  all  its  stage?, 
and  when  the  act  is  passed,  it  is,  in  the  contemplation  of 
law,  the  act  of  the  whole  body  of  the  kingdom.  T1ki 
Court  of  King's  Bench,  for  these  reasons,  were  of  opinion 
that  the  preamble  in  question  had  been  properly  admit- 
ted in  evidence. 

In  many  cases  a  defendant  will  be  precluded,   by  the 
nature  of  the  pleadings,  from  taking  advantage  of  a  pub- 

(1)  Bull.  N.  P.  222.  (3)  R.  ▼  Sutton,  Hil.  Term.  UK" 

(2)  Saxby  v  Kirkus,  Bolf.  N.  P.  224.    4  Maule  4  Selw.  bit. 
Samuel  r  Evans,  'I  T.  R.  $75. 
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lie  act  of  parliament.    Thus,  in  an  action  of  debt  upon 
a  bond,  the  defendant  cannot,  under  the  plea  of  non  est 
factum,  avail  himself  of  the  statute  13  Eliz.  c.  8.  s.  4.(1) 
which  makes  usurious  contracts  utterly  void.     But  if  he      [2 10] 
pleads  that  the  bond  was  void  on  account  of  usury,  he  • 
may  insist  upon  the  statute,  though  he  has  not  formally 
recited  it.  (2)    In  an  *acUon  of  assumpsit,  indeed,  where     *  22 1 
the  defendant  may  give  in  evidence  any  thing  that  dis- 
charges the  debt,  or  proves  nothing  due,  he  may  shew 
under  the  general  issue,  that  the  contract  was  usurious, 
(3)  or  founded  on  an  illegal  consideration  which  makes 
the  contract  void.(4) 

If  an  action  or  information  be  brought  upon  a  penal 
statute,  and  there  is  another  statute  which  exempts  or 
discharges  the  defendant  from  the  penalty,  this  latter  act 
(as  some  books  lay  down  the  rule)  cannot  be  given  in 
evidence  under  the  general  issue,  but  ought  to  be  plead* 
ed ;  for  the  general  issue  is  but  a  denial  of  the  plain- 
tiff's declaration,  and  the  plaintiff*,  it  is  said,  has  proved 
him  guilty,  when  he  has  proved  him  within  the  law  up- 
on whteb  he  founds  his  declaration. (5)  It  is,  indeed, 
enacted  by  statute  21  Jac.  K  c.  4.  s.  4.,  that  in  actions 
on  penal  statutes  it  shall  be  lawful  for  the  defendant  to 
plead  not  guilty,  or  that  he  owes  nothing,  and  to  give  in  . 
evidence  such  special  matter,  which,  if  pleaded,  would 
have  discharged  the  defendant  at  law ;  but  this  statute 
has  been  generally  considered  to  attach  only  on  antece- 
dent penal  laws,  and  not  to  extend  to  those  subsequent- 
ly enacted. (6)  However,  it  should  seem,  according  to 
the  modern  practice,  the  defendant  may  plead  nil  debet, 
and  give  in  evidence  the  statute;  which  would  shew, 
that  he  does  not  owe  the  penalty*    Thus,  on  a  prosecu- 

(1)  See  aho  12  Aao.  St.  2.  e.  16.  N.  P.  225. 

(JO  Com.  Dig.  tit  Pteiidtr,  2  W.  2&  (6)  Gaufr  <**,  !  Sal*.  372.    HicV." 

(3)  Ld.  Bernard  ▼  StoL  I  Str.  498.  dtse,  ib.  by  Lord  MansSeld  io  4  Burr. 
Bull.  N  P.  152.  S.  C.  *167.     Ball.  W.  P.  19«.     French  q  t 

(4)  Adm  per  Cur.  id  Hussey  ▼  Jacob,  v  Coxoo,  2  Str.  1081 .  S.  C.  owe  ft»Hy 
*  Ld.  Ray.  89.  lUkd  io  2  9«lw.  N.  P.  56-i,  d.  <J\l\ 

ty  2  Roll.  Ah  683.  pi   13.  *  Bnlt 
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tion  for  exercising  a  trade  contrary  to  the  provisions  of  a 
statute,  the  defendant  may  shew,  under  the  general  is- 
sue, that  he  is  exempted  from  penalties  by  a  subsequent 
statute  ;(J)  and  04  the  trial  of  an  indictment  against  a 
parisl)  for  not  repairing  a  highway,  the  defendants  may 
on  the  general  issue  give  in  evidence  an  act  of  parlia- 
ment, which  exempts  them  from  the  repair,  and  transfers 
it  to  commissioners.  (2)  And  if  the  samt  act,  which  im- 
[-***]     poses  the  penalty,  contains  also  the  proviso  of  exemp- 

■ 

tion,  it  is  quite  clear  that  this  proviso  may  be  shewn  un- 
der the  general  issue.  (3) 


CHAP.  II* 


#  222  *  Of  Verdicts  and  Judgments  of  Courts  of  Record. 


IN  treating  of  judicial  proceedings,  and  inquiring  in 
what  cases  they  are  admissible  in  evidence,  it  is  propo- 
sed tp  consider,  first,  the  verdicts  and  judgments  of 
courts  of  record  ;  secondly,  the  judgments  of  courts  of 
exclusive  jurisdiction ;  and  thirdly,  certain  other  pro- 
ceedings of  an  inferior  kind. 

The  admissibility  of  verdicts  and  judgments  of  courts 
of  record  is  the  subject  of  the  present  chapter,  in  which 
will  be  considered,  first,  their  admissibility,  with  refer- 
ence to  the  parties  in  the  suit:  secondly,  their  admissi- 
bility, with  reference  to  the  subject-matter  of  the  suit ; 
thirdly,  the  admissibility,  in  civil  cases,  of  verdicts 
which  have  been  given  in  criminal  prosecutions.  . 

(1)  R.  y  PcmbertoD,  1  Blac.  Rep.        (3)  Sutton  v  BisBop,  4  Burr.  223f 
230  Siblr  ▼  Cuming.  4  Burr.  2469.  Bull  S 

(2)  R.  v  Inhabitant!  of  St  George,  P.  225. 
3  Caapb.  222. 
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Sect.  I. 

Of  Verdicts  and  Judgment  s>  with  reference  to  the  parties 

in  the  Suit* 

m 
m 

IT  is  a  general  principle,  that  a  transaction  between 
two  parties  injudicial  proceedings  ought  not  to  be  bind- 
ing upon  a  third  ;  for  it  would  be  unjust  to  bind  any 
person,  who  could  not  be  admitted  to  make  a  defence, 
or  to  examine  witnesses,  or  to  appeal  from  a  judgment 
which  he  might  think  erroneous.^  Hence  the  depo- 
sitions of  witnesses  in  another  cause  in  proof  of  a  fact,(7>J 
the  verdict  of  a  jury  finding  a  fact,  or  the  judgment  of 
the  court  on  facts  found,  although  evidence  against  the 
parties  and  all  claiming  under  them,  are  not  in  general 
to  be  used  to  the  prejudice  of  strangers.(l)  To  this  gen* 
eral  rule  there  are  some  exceptions,  ^founded  upon  par-  #  223 
ticular  reasons  which  will  be  stated  in  the  course  of  the 
^present  chapter. 

But  although  justice  requires  that  third  persons,  who 
bad  no  opportunity  of  examining  fitnesses  in  a  suit,  or 
of  making  a  defence,  should  not  be  prejudiced  by  the 
Verdict  or  judgment,  it  is  on  the  other  hand  equally  just, 

(1)  Judgment  of  De  Grey,  C.  J.  in  Duchess  of  Kingston's  cue,  1 1  State  Tr.  261 . 


(a)  Vide  Jackson  d.  Sehuyler  and  otbert  v  Vedder,  3  Johns.  Rep.  8.  Ryer  a 
Atsratar,  4  Day,  431.  Toraia  v  Thomas,  2  Hen.  k  Mvsu  139.  Cane  v  Reeve,  ' 
14  Johns.  Rep.  79.  But  where  underwriter*  agree  to  be  bound  by  a  verdict  against 
a  different  underwriter  on  the  same  policy,  the  verdiet  then  may  be  given  in  ev- 
idence against  them.  Potion  ▼  Caldwell*  1  Dalk  419.  Where  the  parties-are 
really,  though  not  nominally,  the  same  in  both  suits,  a*  where  one  suit  is  iu  the 
name  of  the  person  beneficially  interested,  and  the  other  in  that  of  his  trustee,  it 
has  been  held,  that  the  record  in  the  first  cause  was  evidence  in  the  second.  Cak 
knot's Letsmw Xhmmng%  4  DaU.  140. 

(t)  Vide  lessee  of  Lewis  a  Stammers,  1  #ott,  2. 
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lhat  the  parlies  to  the  suit  should  be  subject  to  a  differ- 
ent  rule.  '*  From  the  variety  of  caies*"  said  Ctu  J.  De 
Grey,  in  delivering  his  celebrated  judgment  in  the  ease 
of  the  Duchess  of  Kingston,  "  relative  to  jadgmeats 
being  given  in  evidence  in  civil  suits,  it  seems  to  follow- 
as  generally  tru£,  that  the  judgment  of  a  court  of  con- 
current jurisdiction,  directly  upon  the  point,  is,  as  a  plea, 
a  bar,  or,  as  evidence  conclusive  between  the  same  par- 
ties, upon  the  same  matter  directly  in  question  in  anoth- 
er court."(!)  Here  Ch.  J.  De  Grey  was  about  to  con- 
sider the  effect  of  judgments  pronounced  in  other  courts 
of  concurrent  jurisdiction :  but  the  same  principle  and 
the  same  rule  appear  with  still  greater  force  to  apply  to 
judgments  in  the  same  court. 

Between  lame     First,  then,  a  judgment  directly  upon  the  point,  is,  as 
p*rtu'1'  a  plea,  a  bar  between  the  same  parties,    A  party  may  be 

estopped  by  a  verdict  on  record  :  as,  in  an  action  of 
trespass,  if  the  defendant  prescribes  for  common,  and  the 
plaintiff  traverses  the  prescription,  the  defendant  may 
say,  that  in  a  former  action  by  the  plaintiff  against  the 
defendant,  the  same  prescription  was  fonnd  against  the 
plaintiff.  (2) 

Upon  the  same  principle,  It  is  presumed,  a  judgment 
will  be,  as  evidence,  conclusive  between  the  same  par- 
ties, in  those  cases  where  it  can  be  given  in  evidence 
*  :SS4  without  *being  specially  pleaded.  The  rule  has  been 
expressly  so  declared  with  reference  to  the  judgments  of 
[2  1ST  courts  of  concurrent  jurisdiction,(3)  and  it  seems  to  be 
equally  applicable  in  princple  to  a  former  judgment  of 
the  same  court,  i.  Thus,  in  action  of  assumpsit,  the 
defendant  may  either  plead  a  judgment  recovered,  or 

(!)  Judgment  or  t)e  Grey  C.  J.  fo  good  estoppel  a«  against  a  eo-pUiirtifl*. 

Dflcbets  of  Kingston**  caae,  11  Skate  tfraoger  to  the  former  action ;  and  tfcr 

Tr.  SSI.  Deort  gave  judgment  oa  another  point. 

<2)  Com.  Dig.  tit  Bftpppe],  (A.  1.)  On  this  subject*  e*atbe  judgment  in  the 

p.  73.  citing  1  Show.  28.    The  caie  is  rase  of  Outram  v  Morewood,  3£ftJt 

locledon  and  another  v  Burgess.    The  354,  3.55. 

"doubt  there  wu,  whether  tbw  was  a  (£)  See  ante,  p.  242. 
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give  it  in  evidence  under  the  general  issuejOJfaJ  *nd  H 
is  difficult  to  assign  a  reason,  why  the  judgment  should 
not  have  the  same  conclusive  operation,  if  given  in  ev- 
idence without  pleading,  as  it  would  be  admitted  to 
have,  if  pleaded  in  b&r.(b)  2.  Jn  an  action  of  trespass, 
for  mesne  profits,  the  judgment  in  ejectment  is  conclu- 
sive against  the  defendant  on  the  right  of  possession  at 
the  time  of  the  .demise  laid  in  the  declaration.^)  3.  A 
judgment  of  the  quarter  sessions,  discharging  an  order 
of  removal  on  an  appeal,  is  conclusive  evidence  between 
the  respondent  and  appellant  parishes,  that  at  the  time  of 
the  first  order  of  removal  the  settlement  of  the  pauper 
was  not  with  the  appellants.  4.  So,  a  record  of  con- 
viction on  an  indictment  against  a  parish  for  not  re- 
repairing  a  road  will  be  conclusive  evidence,  on  a  plea 
of  not  guilty  to  a  second  indictment,  of  the  liability  of 
that  parish  to  repair. (3)     If  the  parish  can  shew  fraud, 

(1)  By  Lord    Mansfield  Id  Bird  v  whose  tenant  is  in  possession,  unless  the 
Randall,  3  Burr.  1333.  landlord  had  notice  of  the  ejectment  *o 

(2)  AtliD  v   Parkin,    2  Burr.  G66.  as  to  be  a  Me  to  cou:e  iu  and  defend. 
Judgment  in  ejecttnent  against  the  ca-  Hunter  v  Britls,  3Campb.  455. 

€U*1  ejector  is  uot  evidence  in  an  action        (3)  R.  y  St  fancras,  Peake  N.  P.  C. 
lor  mesne  profits  against  the  landlord,    219. 


(a)  Young  &  al.  9  Black,  7  Cranch  565. 

(b)  But  in  the  late  case  of  Vooght  v  Winch,  2  B.  Sf  /Hderson  Rfp.  GC2,  it  vai 
Yield  that  tbe  verdict  and  Judgment  obtained  for  the  defendant  in  the  former  ae-  ■ 
lion  was  not  conclusive  evidence  against  the  plaintiff  upon  the  plea  of  not  guilty. 
Abbot,  C.  J. — "  It  would  indeed  bave  been  conclusive  if  pleaded  in  bar  to  the 
action  by  way  of  estoppel.  In  that  case,  the  plaintiff  would  not  be  allowed  to 
diaensa  the  case  with  the  defendant,  and  for  the  second  time  to  disturb  and  vex 
him  by  the  agitation  of  the  taste  question.  But  tbe  defendant  has  pleaded  not 
guilty,  and  has  thereby  elected  to  submit  his  case  to  a  jury.  Now  if  the  former 
verdict  vat  proper  to  be  received  in  evidence  it  must  be  left  to  the  jury.  I  f  it 
were  conclusive,  indeed  tbe  plaintiff  should  have  been  nonsuited  at  the  trial,  o? 
tbe  jury  should  have  been  told  that  they  were  bound  in  point  of  law  to  find  a 
verdict  for  the  defendant.  It  appears  to  me,  however,  tbat  a  party  by  not  plead* 
iig  a  former  judgment  In  bar,  consents  that  the  whole  matter  shall  go  to  the  jury, 
nod  leaves  it  open  to  them  to  inquire  into  the  tame  upon  tbe  evidence,  and  they 
are  to  give  their  verdict  upon  the  whole  evidence.  I  am  aware  that  in  Birde  a> 
Randall,  Lord  Mansfield  h  reported  to  bave  said  tbat,  "  a  former  recovery  neet 
not  be  pleaded,  bat  it  will  be  a  bar  when  given  in  evidence;  I  cannot,  however. 
accede  to  that."  Bayiew,  J.  and  Bolrayd,  J,  delivered  their  opinions  tc  fhe 
«aae  effect. 
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• 
it  will  vitiate  this  or  any  other  judgment ;.  but  unex- 
plained, it  will  be  conclusive  evidence.*    5.  So,  if  the 
defendant  in  an  action  of  trespass  plead  his  soil  and  free- 
[244]        bold,  and  give  in  evidence  a  verdict  on  the  same  plea  in 
*  225     *  former  taction  between  the  same  parties,  this  proba- 
bly would  be  conclusive,  that  the  right  to  the  soil  and 
freehold  was  at  the  time  as  found.    If,  indeed*  the  defen- 
dant in  tb£  former  action  had  pleaded  not  guilty  togeth- 
er with  the  plea  of  libernm  tenementum,  and  a  general 
verdict  had  been  feund,  and  this  should  afterwards  be 
given  in  evidence,  (as  in  the  case  supposed,)  such  a  gen- 
eral verdict  would  not  be  conclusive  evidence  of  the 
right,  as  if  there  had  been  a  verdict  on  the  plea  of  libe- 
.  rum  tenementum,  though  it  would  be  material  evidence ; 
and  the  defendant  would  be  admitted  to  prove,  that  on 
the  former  occasion  no  evidence  was  offered  except  on 
the  general  issue.  (1)     But  if  this  general  verdict  were 
•  pleaded  by  way  of  estoppel,  it  would  estop  the  plaintiff. 

(2) 

• 

In  the  case  of  Moses  v.  Macferlan,(3)  indeed,  the 
Court  of  King's  Bench  held,  that  the  plaintiff  might  re- 
cover back  money,  which  he  had  paid  under  a  judg- 
ment obtained  against  him  by  the  defendant  in  an  action 
in  a  court  of  conscience,  which  action  the  defendant 
brought  against  him  as  indorser  of  a  bill  of  exchange, 

(I)  Set  3  East,  *64f  365.    6  T.  R.        (2)  3  East,  365. 
609.  (3)  2  Burr.  1006. 1009. 


*  Fraud,  as  it  hai  been  observed,(a)  is  only  put  Tor  an  example.  If  (be  pari»li 
consist*  of  several  districts,  which  have  immemorial  ry  repaired  the  reapectn* 
highways  lying  within  them,  an<Hf  the  districts,  in  which  the  road  indicted  is  not 
situate*  can  shew  that  they  had  no  notice  of  the  former  indictment,  (the  detox* 
having  been  made  and  conducted  entirely  hy  the  district  within  which  (be  road 
lies,)  the  Court  will  consider  the  indictment  as  being  substantially  agarnrt  that 
district,  and  give  the  other  districts  leave  to  plead  the  prescription  to  a  subse- 
quent indictment  for  not  repairing  the  highways  In  the  parish.  R.  v  Townseo^ 
1  Doug.  421 .    R.  v  Eardisland,  2  Campb.  491 

(a)  2  Stand.  159.  a.  note  by  the*  editor.  *• 
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in  breach  of  a  written  agreement.    They  admitted  it, 
however,  to  be  a- clear  principle,  that  the  merits  of  a 
judgment  can  never  be  overruled  by  an  original  suit 
either  in  law  or  in  equity;  and  that  the  judgment  is  con- 
clusive, as  to  the  subject-matter,  until  it  is  set  aside  or 
reversed.    The  ground  of  the  decision  in  that  case  was,  . 
that  the  breach  of  the  agreement  was  no  defence  to  the 
action  in  the  court  of  conscience,  being'  a  collateral  mat- 
ter not  within  their  cognizance*    But  this  has  been  since 
questioned  ;(1  )"and  it  has  been  thought,  that  the  breach 
of  the  agreement  went  to  the  essence  of  the  debt  de- 
manded, and  was  necessarily  as  much  a  defence  in  that 
court,  as  it  would  have  been  in  the  Court  of  King's 
Bench.ftf)    The  case  of  Moses  v;  Mac  ferlan,  therefore,     #  22*3 
does  not  in  any  manner  infringe,  but  rather  confirms  the 
general  rule,  that  the  merits  of  a  question,  which  has 
been  directly  determined  by  a  court  of  competent  juris- 
diction, cannot  be  tried  over  again,  between  the  same- 
parties  in  any  shape  whatsoever.^ 

(1)  By  Eyre  C.  J.  in  Philips  t  Hint-    Hampton,   7  T.    R.    269.     Brown  r 
er,  2  U.  Bl.  414.    And  lee  Marriott  v    M'Kinnally,  1  Esp.  N.  P.  C.  279. 


(a)  Matter^whleh  would  bar*  been  a  good  defence  io  an  action  by  A.  agaimt 
B.,  cannot  afterwards  be  made  the  subject  of  a  suit  by  B.  against  A.  White  v 
Ward  and  Aylesnorth,  9  Johns.  Rep.  232.    Jones  v  Sciiven,  8  Johns.  Rep.  453. 

(b)  Vide  8imptoo  «  Hart,  1  Johns.  Ch.  Rep.  91 .  Cobb  v  Curtist,  8  Johns.  Repm 
470.  White  ▼  Ward  and  Jylesworth,  9  Johns.  Rep  S:&  Moor  v  Arms,  3  Cnint? 
Rtp.  170.  So,  an  action  on  tbe  case  will  not  lie  for  obtaining  a  decree  by  false 
and  forged  evidence,  sucb  decree  being  still  in  force.  Peck  v  Woodbridge,  3  Day 
30.  So,  where  an  action  on  the  case  was  brought  in  the  Supreme  Court  of  New- 
York  against  a  defendant  for  suborning  a  witness  to  swear  falsely  in  a  cause  in 
Coanectkat,  whereby  judgment  was  given  agaiuat  him,  contrary  to  tire  truth  and 
juitka  of  the  case,  it  was  held  that  the  action  would  uot  lie.  Of  the  two  judges 
who  delivered  their  opinions  in  this  esse,  Spencer,  J  placed  the  decision  on  the 
grand  that  no  action  would  lie  for  an  injury  occasioned  by  perjury,  but  Kent,  Ch. 
J.  reutdoo  the  conclusiveness  of  the  judgm*- ot  in  Connecticut,  which  it  was  at- 
tempted to  open  in  a  collateral  action.  Smith  v  Lewis,  3  JoJins.  Rep.  157.  Mon- 
ey paid  under  an  award  cannot  be  recovered  hack  in  an  actioa  for  money  had  and 
received :  for  the  action  of  indebitatus  assumpsit,  though  governed  by  equitable 
principles,  and  not  to  be  sustained  in  opposition  to  equity,  cannot  be  substituted 
lor  that  made  of  relief  which  belongs  only  to  chancery.  Bulhley  v  Stcivart,  1 
Day  130.    A  verdict  or  judgment  at  law  agaiust  the  plaintiff  is  no  bar  to  his  re- 
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The  authority  of  a  former  adjuration  or  the  right 
prevails  between  theaane  farties,  that  fe,  between  tbt* 
laoie  persons  suing  or  sued  in  the  same  quality  or  char- 
acter. A  woman  is  »ot  estopped  after  coverture,  by  an 
admission  upon  record  by  her  husband  and  herself  du- 
ring coverture.(l)  (a)  So,  an  heir'  who  claims  as  heir 
of  hit  father*  shall  net  fee  estopped  by  an  estoppel  upon 
him  as  heir  to  hi*  mot  her.  (2)  So,  a  party  fitting  a6  ex- 
ecutor in  an -action  of  debt  upon  a  bond  wiU  not  be  es- 
topped by  having  been  barred  *n  ati  action  open  the  same 
bond»  when  he  sued  as  administrator ;  hot  he  may  shew 
that  the  letters  of  administration  have  been  since  re- 
pealed. (3)  So,  an  acquittal  of  a  perstfn  as  accessory 
cannot  be  pleaded  by  him  in  bar,  on  a  charge-  against 
htm  as  principal }  for  the  quality  and  nature  of  the  offen- 
ces are  quite  different.  (4  j* 

i  * 

Estoppels  by  verdict*  admissions  on  record,  Ac.  bind 
privies  in  blood,  (as  the  heir,)  privies  in  estate,  (as  feof- 
fee, lessee,  &c.)  and  privies. in  law,  fas  lord  by  escheat, 
tenant  by  courtesy,  tenant  in  ddwer,  the  incumbent  of  a 
benefice,  and  others  who  come  in  by  act  of  law  in  the 
post)  (b) ;  in  the  same  manner,  persons  standing  in  either 
of  these  relations  will  be  bound  equally  with  the  parties 
themselves  by  a  judgment  in  a  former  action  for  the 
same  matter,  if  pleaded  in  bar»(5) 

(1)  Com.  Dig.  tit.  Estoppel,  (C.)  (.1)  Co.  Lit  S52.  a.    Com.  Dig.  tit 

(2)  lb.  Estoppel,  £B.)  Ou train  v  Morewoml,  :> 

(3)  Rohinsom*8  case,  5  Rep.  32.  b.  East,  54(5.  Lady  Dartmouth  v  Robert/, 
(I)  2  Hal.  P.  C.  244.     Fost.  Disc.  16  E^st,  334. 
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covery  id  equity,  for  the  same  cause  of  action,  it  not  appearing  tbat  the  stents  of 
the  controversy  were  fully  aod  fairly  tried  and  determined  at  law,  and  the  cate 
aiated  in  his  bill  and  supported  by  procf,  being  soeb.aa  to  entitle  bins  to  equitable 
relief.    4  Mumford  269. 

(a)  Jackson  d,  Clowes  v  Vanderheydar,  i7  Johns,  R*p.  1ST.. 

: v)  Vide.Csstal  al.  «  Reeves,  14  Johns*  R&  81. 
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A  verdict  or  judgment  in  a  tomtit  aetion,  upon  the 

same  .natter  directly  in  question,  is  evidence  for  or 
•gainst  privies  in  blood,  privies  in  estate,  and  privies  in 
law*  as  well  a»  .for  or  against  the  parties  to  the  suit.— 
Tims,  if  an  ancestor  has  obtained  a  verdict,  the  heir  may 
give  it  in  evidence  *as  privy  to  it.(l)  So,  if  several  et>  .  *  227 
tales  in  remainder  be  .limited  in  a  deed,  and  one  of  the 
parties  in  xeoyuader  obtain  a  verdict  in  an  action 
-brought  against  him  for  part  of  the  land,  that  verdict  may 
be  given  ir>  evidence  by  another  person  in  remainder)  in  * 
an  action  -brought  against  him  for  the  same  land,  ai-  .  [240] 
thoug-h  he  does  not  claim  any  estate  under  the  first  re- 
mainderman ;  because  they  all  claim  under  the  same 
deed.  (?)  So,  a  verdict  for  or  against  a  lessee  is  evi- 
dence for  or  against  the  reversioner. (3)  A  verdict  on 
a  question  of  tithes,  between  a  vicar  and  an  occupier  of 
land  in  the  parish,  is  evidence  between  him  and  another 
occupier,  the  vicar  in  both  suits  claiming  the  same  gen* 
etal  right  -to  tithes«(4)  And  a  decree  in  the  Court  of 
JExcbequer  in  a  cause  between  the  vicar  on  one  side  and 
the  impropriator  on  the  other,  (establishing  the  vicar's-  ' 
title  to  small  tithes  under  an  ancient  endowment  against 
the  defendant,  who  insisted  that  he  was  only  entitled  to 
anftunual  payment  in  lieu  of  tithes,)  is  evidence  in  suits 
between  succeeding  vicars  and  patrons  \(a)  but  not  con* 
elusive  evidence,  ks  it  would  be,  if  the  ordinary  had 
been  a  party  to  the  first  snit.(5)    So,  a  judgment  for  or 

r 

(1)  Par.  Cur.  in  Lock  v  Norbonne,  Oilb.  Ev.  35,  36.    Bp.  of  Lincolo  t  Sir     . 
3  Mod.  Rvp.  1 42.  W.  Ellis,  2  Gwitl.  632. 

(2)  Pykm  y  Crouch,  I  UL  Rav.  TJO.  (4)  Travii  v  Chalooer,  3  GwilL 
Oc^  Du.  tit.  Evidence,  (A.  S.)  Bull.  1237.  And  Bee  Ashby  y  Power,  3 
;?.  P.  2  52.  Gwill.  1230.  .Benson  v  Olive,  2 GwilL 

(3)  Per.  Cur.  in  Rushwortfi  v  Count-  701. 

ew  of  Pembroke  and  Currier,  Hardr.        (5)  Carr  v  Beaton,  2  GwilL  1261. 
472.    Com.  dig.  ifr.    Bait  ff.T.  23*. 


(a)  But  a  former  decree  in  favour  of  the  predecessor  of  a  plaintiff  claiming 
tithes,  and  a  verdict  obtained  by  bin  on  an  issue  under  it,  will  not  assist,  if  ere* 
sinca  that  decree  and  verdict  the  succeeding  rectors  have  neglected  to  take  ad- 
vantage of  the  former  suit,  but  received  payment  as  before.  Ssmders  v  Un&dm. 
4  Price  Ex.  Rep.  117 
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against  the  sck>ol-ma*ter  of  a  hospital,  concerning  the 
rights  of  bis  office,  has  been  admitted  to  be  evidence  ioi 
or  against  his  successor^  1)  And  so,  where,  on  an  in- 
formation in  the  nature  of  a  quo  warranto  against  the 
defendant,  for  acting  at  bailiff  of  a  corporation,  tbe  de- 
fendant pleaded  that  he  bad  been. duty  elected  under  a 
nomination  by  two  persons,,  who  were  bailiffs  of  tbe  cor- 
poration, and  the  point  in  issue  was,  whether  they  were 
bailiffs  at  the  time  of  the  election,  the  record  of  a  judg- 
d  meat  of  ouster  in  a  quo  warranto  against  them,  was  ad- 
judged to  be  good  evidence  against  the  defendant,  who 
claimed  under  thejn.f(2j  These  cases  fully  establish 
*  228  the  rule  above  laid  *down,  that  a  verdict  or  judgment 
[2  47 J  directly  upon  the  point  is  good  evidence,  not  only  for  or 
against  the  parties  to  the  suit,  but  also  for  or  agaiott  any 
person  standipg  in  the  relation  before  mentioned,  of  pri- 
vies in  .blood9  privies  in  estate,  or  privies  in  ld.w.(a) 

Not  evidence     The  general  rule  is,  that  a  verdict  cannot  be  evi- 

against  a  strao-  °  ' 

ger.  dence  for  either  party  in  an  action  against  one  who  was 

a  stranger  to  the  former  proceeding,  who  had  no  oppor- 
tunity to  examine  witnesses,  or  to  defend  himself,  or  to  ap- 
peal against  the  judgment.^    Thus>  a  verdict  in  an  ac- 

(!)  Lord  Brouoker  ▼  Sir  R.  Atkins,  1 109.  8 .  C. "  Bull.  N.  P.  131.  5.  C. :  2 
Skin.  15.  Selw.  N.  P.  1047,  cited  fro*  MS.    R. 

(2)  R.  v  Hebden,  Andr.  388. ;  2  Str.    v  Gri<ne«,  5  Burr.  2601.  S.  P. 

# 

f  Judgment  of  ouster  has  been  com idered  in  tbe  nature  of  a  jodgment  in  rm. 
Io  the  case  or  the  King  v  the  Mayor  of  York,  5  T  R.  72.,  where  tbe  cases  of  R- 
v  Hebden  and  R.  v  Grimes  were  cited  in  argument,  in  order  to  shew  that  such  a 
judgment  cannot  be  conclusive  against  third  persons,  Lord  Kenyon  is  reported  tt 
hare  said,  **  If  you  derive  title  to  a  corporate  office  through  A.  aod  the  progenitor 
•hew  a  judgment  of  ouster  agaiust  A  it  is  conclusive  against  you,  unless  you  wn 
impeach  the  judgment  as  obtained  by  fraud." 


(a)  A  recovery  against  an  executor  for  a  debt  due  from  bis  testator  is  not  evi- 
dence in  an  action  brought  against  tbe  heirs  or  devisees  to  charge  the  real  (Mate, 
for  there  is  no  privity  between  the  executor  and  the  heirs  or  devisees,  admitting 
that  there  may  be  (a  point  not  decided")  between  the  executor  and  a  legatee  of  the 
personalty.     M awn's  Devisees  v  Peter's  Adm'rs,  1  Nun.  437. 

'    (ft)  Vide  ante  ,'241.  ir.  («)    Paynes  v  Coles  et  at>  1  Mun.  373.     A  judg*"' 
of  another  state,  founded  on  proceedings  by  attachment  against  tbe  goods  of  tiff 
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Hon  between  A.  and  B.  is  not  evidence  Against  a  third 
person  C,  who  was  neither  party  nor  privy  to  the  first 
suit.  The  case  of  Green  v.  the  New  River  Company,(l) 
where  Lord  Kenyon  said,  thai  a  verdict,  obtained  in 
an  action  against  a  person  for  the  negligence  of  his  ser- 
vant, is  evidence  in  a  subsequent  action  by  the  master 
against  the  servant}  as  to  the  quantum  of  damages,  is  not 
an  exception  to  the  general  rule.  Such  a  verdict  would 
not  be  evidence  of  the  fact  of  the  injury,  but  admissible 
only  as  evidence  of  special  damages,  to  shew  the  amount 
of  what  the  master  was  by  process  of  law  compelled  to 
pay  in  the  action  brought  against  himself. 

It  is  not  easy  to  reconcile  with  this  general  rule  the 
case  of  Kinnersley  v.  Orpe,(2)  where  a  verdict  for  the 
plaintiff  in  an  action  for  a  trespass  committed  in  the 
plaintiff's  fishery,  against  one  who  justified  as  servant, 
was  allowed  to  be  evidence  against  another  defendant 
in  a  subsequent  action  for  a  penalty  incurred  by  destroy- 
ing fish  in  the  same  fishery.  At  the  trial  of  the  cause 
this  was  admitted  after  ^argument  to  be  conclusive  evi*  *  22$ 
dence  of  the  plaintiff's  right  of  fishery ;  as  it  appeared, 
that  the  defendant  in  the  second  suit  acted  by  the  com- 
mand of  the  same  person,  under  whom  the  defendant  in 
the  first  action  had  justified,  and  who  was  considered  by 
the  Judge  to  be  the  true  party  in  both  causes.  "  It  is 
extraordinary/'  said  Lord  Ellenborough,(l)  comment* 
ing  on  this  case  <b  that  it  should  ever  have  been  for  a 

(1)4  T.  R.  590.     And  see  2  East,    B.  thought  the  evidence  admissible,  but 
4J0  not  conclusive. 

{;£\  2  Doug.  517.    The  Court  of  K.        (3)  la  Outram'v  Morewood,  3  East, 

366. 


defendant,  he  not  being  within  the  jurisdiction  of  such  state,  h  not  eveo  prima 
fatit  evidence  of  a  debt  in  our  courts.  Pawling  and  Wife  v  Wilson  and  Smith, 
13  John*  Rep.  192.  "No  record  of  conviction,  or  verdict  can  be  Riven  in  evidence, 
but  snch  whereof  the  benefit  may  be  mutual,  that  is,  such  as  might  have  been 
given  b  evidence,  either  by  the  plaintiff  or  the  defendant  The  rule  is  thif,  that 
no  person  can  derive  benefit  (rom  a  verdict  who  would  not  have  been  prejudiced 
by  U,  had  ft  gone  contrary."    Case  v  iteve,  14  Johns.  Rep.  79. 
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moment  sftppcfeed*  that  there  coirid  be  an  estoppel  in 
inch  a  ca^e.  It  was  Hot  pleaded  as  s*cb ;  neither  were 
the  parties  in  the  second  wit  the  same  at  Chose  in  the 
«rst.  The  doebt  seem*  mther  to  be,  wfcetii*  the  for* 
raer  recdrdlft  the  aetidn  of  trespass  was  it  alt  adQriHfble 
hi  evidence  upon  the  subsequent  actRm  agairitol  tke  de- 
fendant, who  watf  not  a  party  to  tke  tewner  aettott  rath* 
^r  than  as  to  any  conclusive  effect  whlbb  it  eouM  bate 
tiad.'Y*;      .  -        • 

'  Another  case  which  dees  net  come  strictly  witUfe  the 
general  rule,  is  where  a  record  of  conviction  for  felony 
1s  admissible  in  evidence  against  an  accessory,  to  shew 
that  the  felony  has  been  committed*    M  Tbe  ofety  ques- 
tion*/' says  Mr.  Justice  Foster,(l)  in  which  the  acces- 
sory can  have  any  concern  in  common  with  tbe  princi- 
pal* ate*  first,  whether  Che  felony  was  committed,  and, 
Secondly,  whether  H  was  committed  by  the  priaeipal. 
These  facts  die  bonviction  of  the  principal  bath  estab- 
lished with  certainty,  at  least  sufficient  to  pat  tbe  acces- 
sory to  his  answer.    The  rule  is  founded  on  a  tegfel  pre- 
sumption, that  every  thing  in  the  former  proceeding  was 
rightly  and  properly  transacted.    Another  weighty  rea- 
son is,  that  the  witnesses  against  the  principal  may  be 
dead,  6r  not  to  be  found,  when  the  accessory  is  brought 
upon  bis  trial,  especially  after  a  long  interval  between 
the  trials,"    Mr.  Justice  Foster  admits,  that  the  record 
of  conviction  is  not  conclusive  evidence .  against  tbe  ac- 

(1)  Fort.  Disc.  iii.  c.  %.  i.  2.  p.  364,    Campb    ?&£.    R.  v  Smith,  1  Lescb, 
3G*.  367.    And  fee  R.  v  Baldwin,  3    Cr.  C.  283. 


(a)  Judge  Spencer,  in  commenting  upon  the  ease  of  JTrnntrjefy  v  Orpt  says,  "  It 
Appears  to  me  that  it  is  reconeflaMe  with  the  roles  of  evidence,  on  this  ground 
op\y,  that  both  suits  were  substantially  against  Doctor  Cotton,  inasmuch  at  tot 
acti  of  trespass  were  committed  by  his  express  direction,  for  the  very  pqrpote  of 
.try iog,  the  rijjht  to  the  fishery  $  he  defended  both  ruits,  and  tboqgh  they  were 
nominally ,  different  defendants,  fobsUolialry  Cotton  was  tbe  real  defendant ' 
Case  v  Reeves t  14  Jafot*  Aty.  79. 
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ceisory,  because -It  is  as  to  him,  res  Inter  alias  *zci&.(a) 
"If  thereto  rev it  shall  come  out  in  evidence  upon  the 
trial  of  the  accessary,  as  it  sometimes  hath,  and  frequent- 
ly may;  that  the  offence,  of  which  the  principal  jraseorjr*  [249] 
viotad,  did  not  amount  to  felony  in  hi»,  or  not  te  tie* 
species  of  felony  with  which  be  waa  charged,  the  fccecfe 
iory  may  avail  of  himaelf  of  this,  and  ought  to  be  acquit 
ted.  And  if  R  shall  manifestly  appear  in  the  eegrseof  tfea 
accessory's  trial,  that  in  point  of  fact  the  principal  wa* 
innocent,  common  justice  requires  that  the  accessory 
should  be  acquitted."  '  Mr.  Justice  Foster  then  puts  the 
following  case :  <'  A.  is  convicted  upon  ctratfostettial  ev- 
idence, strong' as  that  sort  of  evidence  can  be,  of;  the 
murder  of  B;  C.  is  afterwards  indicted  as  accessory  to 
this  murder ;  and  it  comes  out  upon  the  trial  by  iscon- 
testible  evidence,  that  B.  is  still  living,  (Lord  Hatesoatt* 
where  mentions  a  case  of  this  kind,)  is  C.  to  be  convict- 
ed or  acquitted?  The  case  is  too  plain  to  admit  of  a 
doubt.  Or  suppose  B.  to  have  been  in  feet  murdered, 
and  that  it  should  come  out  inevidence,  to. the  satisfac- 
tion of  the  Court  and  Jury,  that  the  witnesses  against  A* 
were  mistaken  in  his  person,  (a  case  of  this  kind  I  have 
known,)  that  A.  ^vas  not  nor  could  possibly  have  been 
present  at  the  murder.  It  must  be  admitted,"  continues 
Mr-  Justice  Foster,  M  that  mere  alibi  evidence  lies  un- 
der a  great  and  general  prejudice,  and  ought  to  bd 
heard  with  uncommon  caution:  but  if  it  appears  to  •  "■; 
be  founded  in  truth,  it  is  the  best  negative  evidence  that 
can  be  offered  ;  it  is  really  positive  evidence,  which  in 
the  nature  of  things  necessarily  implies  a  negative  ;  and 
in  many  cases  it  is  the  only  evidence,  which  an  innocent 
man  can  offer.  What  in  the  case  above  put  are  a  court 
and  jury  to  do  ?  If  they  are  satisfied  upon  this  evi- 
dence that  A.,  was  innocent,  natural  justice  and  common 
sense  will  suggest,  wh^t  is  to  be  done  in  the  case  of  C." 

(«)  And  it  i*  competent  for  the  perioo  charged  as  ttcemiy,  to  prove  his  prin. 
c'tpal  innocent,  notwith^Uwipi  Lit  having  bc«k  eonricied.  Cook  v  Field ,  3  Esf 
Rip.  133. 
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Nor  for  a     Farther*  it  is  laid  down  as  a  general  rule,  that  a  ver- 
itrMierj        diet  is  evidence  only  between  the  same  parties*  or  be- 
tween such  as  claim  under  the  same  parties ;  and  that  a 
Stranger  cannot  give  a  verdict  in  evidence  against  one, 

*  231  who  was  party  to  *the  former  m\t.(a)  Thus,  it  was  re- 
solved by  Ch.  X.  Holt  and  the  other  Judges  of  the  Court 
on  a  trial  at  bar,  that  no  record  of  conviction  or  verdict 
ean  be  given  in  evidence,  but  such  whereof  the  benefit 
may  be  mutual,  that  is,  such  as  iftight  have  been  given 
in  evidence  either  by  the  plaintiff  or  the  defendant.(l) 

f?50^  And  Ch.  B.  Gilbert  lays  it  down(2),  "that  no  body  can 
take  benefit  by  a  verdict,  who  had  not  been  prejudiced 
by  it,  bad  it  gone  contrary."^)  The  same  rule  applies 
to  depositions  as  well  as  to  verdicts.  Thus,  if  A.  pre- 
fers his  bill  against  B.  and  B.  exhibits  his  bill  against  A. 
and  C.  in  relation  to  the  same  matter,  and  a  trial  at  law  is 
directed,  C.  cannot  give  in  evidence  the  depositions  in 
the  cause  between  A.  and  B.  but  the  trial  must  be  entire- 
ly as  of  a  new  cause.(3)(cj 

A  judgment  in  rem  in  the  Exchequer  is  conclusive  as 
to  all  the  world. (4)(d)  A  judgment  by  the  court  of  quar- 

(0  R>*  harden  of  the  fleet.  Rep.  Kinzston't  case,  II  St.  Tr.  2BI. 

temp.  Holt,  134.    Bull.  W.  P.  233.  S.  {:i)  Rushworth  v  Countess  of  Pern- 

p                                     t.                 •  broke  and  Carrier,  Hard*.  472. 

(2)  GUb,'  Ev.  28.     Bull.  N.  P.  232.  (4)  See  infra,  c.  3.  s.  3.     And  ice  It. 

The  tame  principle  to  adopted  by  Eyre  v  Hebden,  ante,  p.  246. 
*           0«  J.  in  bit  judgment  in  the  Duchess  of 


(a)  Although  it  it  a  general  rale  tbat  judgments  and  decreet  are  evidence  oolr 
between  parties  and  privies ;  the  doctrine  is  wholly  inapplicable  to  a  cue 
where  atfecree  is  not  introduced  as  per  se  b hiding  upon  any  right*  of  the  other 
party,  but  as  an  introductory  fact  to  a  link  in  the  chain  of  the  plaintiff's  title, 
and  constituting  a  part  of  the  muniments  of  his  estate.  Burr  v  Grait^  <  Whectjn 
Rep.  213. 

1b)  Vide  1  Afun.  304. 403.  247.  o.  <•) 

(c)  A  record  of  one  suit  cannot  be  read  as  evidence  in  another,  on  the  grou^ 
that  the  defendant  and  one  of  the  plaintiffs  in  the  latter  suit  were  parties  to 
the  former,  and  tbat  the  same  point  was  in  controversy  in  both ;  smofAer  plainltf 
and  tbe  person  under  wbom  the  said  plaintiffs  jointly  claim,  not  having  been  par- 
ties to  inch  former  suit    Chapmen*  *  Chapman,  1  Jfun.  388. 

(<*)  Vide  Geltion  t  Hoyt,  1  Joknt.  Cti.  Rep  623*  In  an  action  far  tfee  price  of 
rum  Mid  by  the  plaintiff,  the  defence  was  that  the  rum  was  adulterated.    T<* 
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ter  sessions  discharging  an  order  of  removal,  (not  for  de- 
fect of  form,  but  upon  the  merits,)  is  conclusive  as  be- 
tween the  contending  parishes,  that  the  settlement  of  the 
pauper  was  not  in  the  appellant  parish  at  the  time  of  the 
removal(l) ;  but  it  is  binding  only  on  these  parishes, 
not  on  a  third  parish.  An  order  of  removal  executed, 
and  not  appealed  against,  is  conclusive  of  the  pauper's 
settlement  at  the  time  of  the  order,  even  as  between 
third  parishes,  who  were  not  parties  to  that  order.(2)-*- 
And  a  judgment  by  the  quarter  sessions  confirming  an 
order  of  removal  is  conclusive  upon  the  appellant  par- 
ish as  to  all  the  world,  and  may  be  given  in  evidence 
against  them  by  a  third  parish  on  any  subsequent  ap- 
peal.  (3)  Here  it  may  be  observed,  the  party,  against 
whom  the  judgment  was  pronounced,  had  an  opportuni- 
ty of  discharging  themselves  by  proving  the  liability  on 
a  third  parish;  and  this  not  having  been  done,  and  the 
court  of  quarter  sessions  having  confirmed  the  order  of 
removal,  the  last  settlement  is  adjudged  to  be  in  the  ap- 
pellant parish  :  and  this  point  being  once  determined, 
the  judgment  must  be  final,  that  there  may  be  some  end 
to  litigation. (4)  So  a  conviction  on  an  indictment  against  12111 
a  parish  for  not  repairing  a  road,  will  not  only  be  con- 
clusive evidence  against  that  parish  on  a  second  indict- 
ment, but  it  seems  also  to  have  *been  considered  as  con-  *  232 
elusive  in  favour  of  a  third  parish (5J ;  at  least,  it  is  .  V 
strong  evidence*      Criminal  proceedings,  on  which  a   f 

H)  R.  v  Sarratt,  Burr.    S.  C.   73.     Sarratt,  2  Bott,  f02. 
Harrow  v  Rislip,  Salk.  324.  (4)  By  Hort  C.  J.  in  R.  v  Rislip,  2 

(2)  R.  v  Kennelworth,  2  T.  R.  598,    Salk.  524.     2  Bott,  70x 

R.  v  Corslnm,  1 1  E«at,  *88.  (i)  R.  v  St.  Pancras,  PeakcN.  P.  C. 

(3)  Admitted  R.   v  Rislio,  2  Bott,    219. 
700.    R.  t  Bentley,  2  Bolt,  704.    R.  v 


prove  the  adulteration,  the  record  of  condemnation  was  offered  in  evidence,  and 
to  connect  the  plaintiff*  with  the  cause  of  the  condemnation,  a  record  was  offered 
in  evidence  of  proceedings  by  the  crown  for  penalties  in  which  defendant  was* 
convicted.  GibbsCh.  Justice,  held  that  the  record  of  condemnation  was  admis- 
sible being  in  rem,  but  he  refuged  to  admit  the  record  of  conviction  for 
penalties,  stating  that  as  it  is  in  personam  it  was  no  evidence  in  a  case  where 
the  partiet  were  different  Hart  it  al.  v  Mc  Ionian,  4  Priu  Ex.  Rtp.  IH 
note. 
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person  has  heeo  attainted,  are  between  the  4ing«d  the 
party  o  nJy,  but  they  are  evidence,  as  was  before  men* 
tioned,  to  .prove  the  attainder  between  atl  patties,  and 
.on  atl  occasions.  A  conviction  and  judgment  prove  the 
incompetency  of  a  witness ;  the.  reversal  of  the  judg- 
ment on  writ  of  error  (restores  his  *oj»pttency»(l} 

It  is  more  difficult  4e ^explain  the  two  following  nisi 
prius  obm*,  which  appear  not  to  be  consistent  with  the 
general  rule*  The -first  is  the  case  of  Whateley  wMen- 
heim  and  Levy.  (2)  That  was  an  action  of  assumpsit  for 
.goods  sold  and  delivered  against  two  defendants*  {one 
of  whom  suffered  judgment  by  default,  and  the  other 
defended,)  and  the, question  at  the  trial  w]&,  whether  the 
defendants  wore  partners  at  the  time,  when  the  good- 
<bad  been  delivered.  To  prove  the  partnership,  %  ver- 
dict on  an  issue,  directed  by  the  Court  of  Exchequer  to 
try  that  fact,  was  offered  in  evidence,  and  objected  to 
by  the  counsel  on  the  other  side,  on  the  ground  that  the 
^plaintiff  was  not  a  party  to  the  suit  in  the  Exchequer,  so 
•tbaUhfe  verdict  there  given  was  res  inter  alios  acta.  But 
'Lord  Keayon  ruled  « that  the  verdict  was  conclusive 
-evidence  of  a  subsisting  partnership,  and  that  It  could 
not  properly  be  deemed  res  inter  atios  acta,  as  both  the 
defendants  had  been  the  parties  on  record  in  that  suit, 
*  i  and  it  was  open  to  either  of  them  by  any  evidence  to 
,  •  rebut  the  idea  of  a  partnership."  The  other  case  is  that 
of  Tyley  v.  Cowling,(U)  where  it  is  said  to  have  been 
ruled  by  Lord  Ch.  J.  "Holt,  "  that  a  verdict  with  the  ev- 
idence given  in  an  action  brought  by  the  carrier  for 
goods  delivered  to  him  to  be  carried,  shall  be  given  in 
evidence  in  an  action  brought  by  the  owner  against  the 
L*W]  carrier  for  the  same  goods ;  for  it  is  a  strong  proof  against 
him,  that  he  had  the  plaintiff's  goods ;  and  in  case  the 

(1)  See  ante,  p.  29.    Lord  LovaVi  371.    8aogtter  t  Maxarredo,  t  Stark  it, 
ease.  161. 

(2)  Wbateley  v  Meoheim  and  Levy,  (3)  Bull.  N.  P.  243,  cited  Om 
£Eip.  N.  P.  C.  608.  See  Low  field  v  Dig.  tit  BvMetee,  (A.  5.)  p.  86.  1 
neocroft,  tonll, ;N.  P.  46.    2ftewRep.  Ld.  Hay,  744 
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Nvitness  be  dead  or  cannot  he  found,  is  the  best  evidence 
that  can  be  had,  for  it  amounts  to  a  confession  in  a  court 
of  record.* '(a) 

The  reason  why  a  verdict  is  not  feVideftce  against  & 
person,  who  was  neither  a  party  to  the  former  suit,  nor 
claims  *under  one  of  the  parties,  is  because  he  had  no  #  23$ 
opportunity  of  calling  witnesses,  or  cross-examining 
those  on  the  other  side*  nor  of  appealing  against  the 
judgment.  And  the  reason,  why  the  verdict  would  not 
be  evidence  for  a  stranger,  even  against  a  party  who 
was  engaged  in  the  former  suit,  seems  to  be,  because,  if 
he  had  been  party  to  that  suit  instead  of  the  person  who 
gained  the  verdict,  the  result  might  hav<e  been  different ; 
for  as  the  parties  would  in  that  case  have  been  consti- 
tuted differently,  the  evidence  might  have  varied  ;  part 
of  the  evidence  might  then  have  appeared  inadmissible, 
or  ofa  doubtful  character,  or  perhaps  otherevidencemight 
have  been  produced  by  the  party  who  lost  the  verdict. 
Under  such  circumstances  to  admit  a  verdict  as  evidence, 
would  be  giving  a  party  indirectly  the  benefit  of  testi* 
mony,  which  he  might  be  precluded  from  availing  him- 
self  of  directly  in  his  own  suit.  But  this  reason,  it  is  ev- 
ident, only  applies,  where  the  verdict  is  offered  in  evi- 
dence by  a  third  person,  against  the  party  who  failed  in 
the  former  action,  and  not  where  it  is  produced  against 
the  party  who  succeeded*  It  does  not  therefore  applsr 
to  the  case,  above-mentioned,  of  Tyley  v.  Cowling. 

». 

There  are  several  exceptions  to  the  general  rule, 
which  requires,  that  verdicts  or  judgments  should  bv 
admitted  in  evidence  only  between  the  original  parties 
to  the  suit,  or  their  privies.     On  a  question  of  custom, 

(n)  In  an  a«'ion  upon  a  judgment  rendered  against  terera!  joint  debtor?,  nom#» 
•f  whom  were  brought  into  court  upou  the  proceu  upon  which  the  judgment  wm 
obtained.  The  judgment  h  privia  farit  evidence  of  a  debt  against  the  dofeiul- 
auts  who  did  not  appear  in  the  original  action;  resemog  to  tb«m  itie  r »ht  of* 
entering  into  the  m<riU,  and  to  show  that  they  ought  not  to  be  charged.  Ttoytor 
fid  Trviss  v  PtUibjne,  16  Johns.  Hep.  66.  Vile  !  .V.  R  L.  S-'l.  sew.  ZH.  c.  4«. 
»    13.  If.  Y. 
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at  toll,  a  verdict  is  evidence,  although  between  other 
parties -,(1)  for  the  custom  or  toll  is  lex  loci,  and  it  i- 
as  reasonable  to  give  in  evidence  a  verdict  between  oth- 
er parties,  as  to  prove  a  payment  of  the  doty  by  stran- 
gers. So  on  a  question  of  customary  right  of  common,  (2 
or  a  public  right  of  way/ 3)  or  on  the  liability  to  re- 

[253]      pair  a  highway ,(4)  or  on  manorial  or  other  customs,;.';, 
or  on  the  public  right  of  election  to  a  parochial  office,  6) 

"*  234     a  verdict  in  *a  former  action  between  any  other  persons 
is  admissible  in  evidence*     The  common  reputation  oi 
the  place  would  be  evidence  of  the  right ;  a  fortiori, 
the  finding  of  twelve  men  upon  their  oaths  is  evidence.^} 
On  such  questions,  therefore,  a  verdict  in  an  actio- 
between  A  and  B  is  evidence  of  the  point  there  directs 
determined,  in  an  action  between  C  and  D,  where  the 
same  point  comes  in  issue ;  but  it  is  clearly  not  conclu- 
sive."^)    And  it  seems  not  to  be  conclusive  evidence 
for  or  against  A  or  B,  in  an  action  between  either  of 
them  and  a  third  person  C  ;(9)  it  could  not  be  pleaded,  ii: 
such  a  case,  by  way  of  estoppel.    Another  exception  lo 
the  general  rule,  says  Mr.  Justice  Builer,  is  in  a  ques- 
tion of  pedigree,  where  a  special  verdict  between  other 
parlies,  finding  a  pedigree,  would  be  evidence  to  provi 
a  descent. (10) (a)     "Of  this  opinion,"  he  adds,  "wa* 
TVlr.  Justce  Wright,  in  the  Duke  of  AthoPs  case,  which 
.v  %      opinion  is  generally  approved,  though  the  determine 
.   •    tion  of  the  rest  of  the  Court  was  contrary."     The  othc: 
Judges  considered  the  special  verdict  "  inadmissible,  a* 
res  inter  alios  acta,  and,  for  any  thing  they  knew  to  the 

(1)  City  of  London  v  Clarke,  Carth.  156. 
181.    Bull  If.  P.  Z3S.    .  (7)  By  Lawrence  J.    1    Eait,  3.r 

(1)  1  Eaat,  3>7.    5  T.  It  413  n*  Gilb.  Er.  31.  See  Freeman  t  PhiH.,7'- 

(3)  Reed  v  Jackson.  1  East,  35/.  wpra,  p.  194. 

V*)  R.  ▼  St.  Pancraa,  Peake  N.  P.  C.        (8)  Biddulph  v  Ather,  2  Wil*.  23, 
219-  (9)  See  the  casea  above  eke  J,  riod 

(5)  By  HoltC.  J.  Carth  181.    Cate  tee  Mayor  of   Holly  Horner,  Cov; 
of  the  Manchester  Mills,  cited  in  Cort  111.     ad  fin. 

r  Birkberk,  1  Doug.  V22.  n.  (13.)  (10)  BulL  If.  P.  233. 

(6)  Berry  v  Banner,  Peake  If.  P.  C. 


(a)  Vide  Pegram  v  libel,  2  Hen.  *  Mun.  193.    LoreJl  *  Arnold,  2  -V- 
M7. 
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contrary,  the  same  evidence,  that  was  laid  before  the  for* 
merjury,  might  have  been  theu  produced/'O^o) 


Sect.  II. 

Qf  Judgments,  with  reference  to  the  Subject-matter  of  the 

Suit* 

THE  judgment  of  a  court  of  concurrent  jurisdiction 
directly  upon  the  point  is,  as  a  plea,  a  bar,  or,  as  evi- 
dence, conclusive,^  upon,  the  same  matter  directly  in 
question  in  another  court.(2)     And  it  is  a  bar  to  any      [254] 
other  action  of  the  same  nature  as  the  first.  (3)      By  ao 

(1)  Neal  d  DukeofAthol  v  Wilding  El.  667.  S.  C.    Sparry's  case,  5  Rep. 

and  another,  tt  Sir.  1151.  61.     Hitcbio  v  Campbell,    2    Black* 

(  -2)  See  ante,  p.  '242.  and  post,  L'Gl.  827.  831. 
(3)  Ferrer'*  caje,  6  Rep.  7. ;  Cro. 


(a)  In  ao  action  by  the  vendee  of  a  chattel  against  the  vendor,  on  the  implied 
warranty  of  title,  the  record  in  a  previous  action,  in  which  the  vendee  was  evicted^ 
ami  of  the  pendency  of  which  action  the  vendor  had  notice,  is  evidence.  Blas- 
MU  v  Babeock,  1  Johns  Rep  517,  2  Hayw>  351.  Clark  v  Carrington,  7  Cianch 
Rep.  303.  So,  in  an  action  of  covenant  against  the  warrantor  in  a  deed  of  land, 
the  judgment  of  recovery  against  the  grantee,  with  notice  of  the  suit  to  the  war- 
rantor is  evidence.  Hamilton  v  Cults  and  others,  4  Mass.  Rep.  349.  In  an  ac- 
tion of  covenant  brought  by  the  grantee  against  the  grantor  for  the  breach  of  the 
covenant  against  incumbrances,  the  postea  in  an  action  of  ejectment  brought 
again* t  the  grantee  by  a  mortgagee  on  a  prior  mortgage  of  jthe  same  land  by  the 
grantor,  Is  sufficient  evidence  to  support  the  action.  Waldo  v  Long,  7  Johns, 
Rep.  173.  So,  where  a  sheriff  who  had  taken  a  bond  with  sureties  for  the  Jiber- 
liefof  the  gaol  granted  to  a  prisooer  in  execution,  was  sued  for  an  escape,  of 
which  rait  the  sureties  had  notice,  and  a  judgment  recovered  againat  him;  in 
ao  action  by  the  sheriff  on  the  bond  against  the  prisoner's  sureties  it  was  held 
that  the  former  judgment  was  conclusive  evidence.  Kip  v  Brig/iam  and  othtr.% 
6  J§hns.  Rep.  158.  S.  C.  7  Johns.  Rep.  163.  So,  in  an  action  against  an  attor- 
ney for  tbe  lots  of  the  evidence  of  a  debt,  the  defence  was  that  the  plaintiff  had 
another  remedy  for  the  recovery  of  his  debt  which  be  had  successfully  pursued, 
and  it  was  held  that  the  record  of  such  recovery  was  evidence  of  the  fact  although 
the  attorney  was  no  party  to  it.  tfunUngUm  v  Rutnnill,  3  Day  390.  Vidfi 
ante  50.  a.  a. 

m 

(*)  To  give  any  binding  effect  to  a  judgment,  it  is  essential  that  the  court  should 
have  jurisdiction  of  the  person  and  the  subject  matter.  The  want  of  jurisdiction 
makes  the  judgment  tttterly  void  and  of  no  effect.  Borden  v  Filch,  15  Johns. 
fltp.  121.  ; 
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4.  *  |>fl.   2, 

wons  of  the  same  #n*f.iM  • 

*«•     All  persona!  Sn  haVe  a  *»i«*odc  0: 

«Wwe  Jh  is  £S?(?  *  — .  **-» 
»n  *n  action  of  debt,  i,  .  bar  1 .  }  hu*' a  iut%"'em 
contracts;    And  a  judtml  ?  J"""**  on  *»  same 

*  Property  i.  determined"-,  be  a  1^  **"  the  riSk 
«ame  taking. (3)    SOf  ,      '     "'  6e  »bar  ">  trover  for  the 

ver  is  a  bar  fa,  an  a*ion  W  the  defendant  '""  tro- 

JW  -^arisi„/C  £rsro7tbad  a°d  reCeiVGd'  * 
One  sreat  criterfoa  for  ££  ^j!,-"1""  S°°d'.(W 

««  of  ac«on  be  the  san2  f ZT'  "~  "*"«'  » 
»i«  maintain  both  the  actio, .  „  .    „  C  SWne  evidence 

*  «W  in  bis  fifst  /ui  CoH  Snt   7  '^  *» ' W- 
•**•«*.  or  from  havi      ^^  »f  «;«»e  defect  i„ 

*e  judgment -will  nQtbfr„',  C  f°rni  of  •**<»». 

mother  action  to  tTtUe  ZTr  T'  "*  he  "V  ^ 

iry  me  same  r^ghx.(5)^ 

If  the  plaintiff  on  the  Mil  „f  k- 

P'ore  a  demand  against  t^  J  /  /  aCti°n  ««««Pied  to 

.    f«»P«,  be  cannofset ft 1 1       ■*'  "°*  «"'«  «* 

'   B«  it  he  omitted  to  g  ve  anv^    7  *  SeC°°d  ™ioW 

•-the  former  oceasioTth^1;  Td  *  ^  ^ 

.  of  doing  so,  he  is  not  D^|n*(,  f. had  an  opportunity 

<«)».*»,  DUff  la  a ^mer  action  de. 

»■    *  •  £»*.„,  9  S„Pt  Rtf  ^  -«•    Johnso„  ,  Smilhi  8  ^  ^ 

(0  Vide  Benfoo  v  DuflV   R~  r.     . 

"*>  "*•  <***  If  Con/.  gj, 

W)  Vide  BroeJrwny  „  Rioonr   o  ,  ,      „ 
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Glared  on  a  promissory  note  and  for  goods  sold,  but  up* 
on  executing  a  writ  of  enquiry  after  judgment  by  de- 
fault, gave  no  evidence  on  the  count  for  goods  sold,  the 
judgment  was  not  a  bar  to  his  recovering  for  the  goods 
in  another  action,(I)f«ij  So,  it  has  been  held,  that  an 
award,  mads  on  a  reference  of  all  matters  in  difference 
between  the  parties,  is  no  bar  to  any  cause  of  action, 
which  the  plaintiff  had  against  the  defendant  at  the  time 
of  the  reference,  if  it  appear  that  the  subject-matter  *of  *  236 
the  action  was  not  inquired  into  before  thg  arbitra-  T2551 
tor.{2)(b)  • 

In  considering  the  effect  of  a  former  judgment,  it  is  to 
be  observed  that  the  judgment,  whether  it  be  pleaded  in 
bar,  or  given  in  evidence  where  special  pleading  is  not 
required,  can  be  final  only  for  its  own  proper  purpose 
and  object,  with  reference  to  the  subject-matter  of  the 
suit,  and  upon  the  points  there  put  in  issue  and  directly 
determined.^     Therefore,  in  an  action  for  obstructing 

(1)  Sed  Jon  v  TM'op,  G  T.  R.  r.07.         Martin  v  Thornton,  4  Esp.  N.  P.  C. 

(2)  Ravec  v  1'ariuer,  4  T    R.  146.     I  BO. 

i       *  -    i     i  ■     i  -  -  i 

(4)  So,  if  the  plaintiff  in  a  former  action  joined  two  tre  spasses  in  the  taint 
count,  and  the  court  on  motion  of  the  defendant  compelled  him  to  elrrt  lor 
which  trefp^ss  he  would  proceed,  and  that  he  should  not  go  for  both,  and  the 
jary  found  damages  accordingly,  it  will  not  be  a  bar  to  a  subsequent  action/ 
brought  for  the  trespass  which  be  was  obliged  to  abandon.     Smfor  and  Van^ 
y*xkten  v  Croy,  "  Johns.  Rep.  227      Put  il  the  demand  or  the  plaintiff  consists  of 
a  claim  indivisible  in  it*  nature,  as  in  the  case  of  Far  riv*  fan  Sf  Smith  v  Payne,  15  *• 
Johns.  Rep.  43 1,  where  several  actions  of  trover  were  brought  for  ton  tortii  us 
taking  of  several  articles  of  goods  at  the  same  time,  and  by  one  act,  several  sniti 
cannot  he  maintained.    Phillips  v  Bcrrick,  16  Johns.  Rep.    A  recovery  by  the 
plaintiff  in  a  .former  action,  apparently  for  the  fame  cause,  is  prima  facie  evidence 
that  the  demand  had  been  tried,  but  not  conclusive,  arx4  the  plaintiff  may  show 
that  it  was  a  different  demand.  lb. 

(h)  Contra.  De  Long  v  Stanton,  U  J'Ans.  Rep.  38.    Wheeler  v  Van  Houten, 
\'±  Johns  Rep.  3\\. 

(c)  Vide  Ryer  *>  Atwater,  4  Day  431.  In  that  case  Swift,  J.  says,  that  when  ' 
there  are  several  distinct  facts  which  constitute  the  points  contested  between  the 
parties,  no  authority  can  be  found  that  will  warrant  the  admission  of  a  verdict  as 
evidence  to  prove  one  of  the  several  facts  put  in  issue.  In  the  cases  reported,  the 
▼erdict  goes  to  the  whole  point  in  issue,  and  not  to  a  part  of  the  facts  t  and  this 
distinction  is  founded  in  reason ;  for  where  the  facts  are  different,  the  taftje. 
pointf  prec  isely  cannot  be  in  evidence. 


•r 
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a  water-course,  where  a  verdict  for  the  plaintiff  in  a  for- 
mer action,  which  had  been  brought  against  the  defend* 
i  ant  for  another  obstruction  to  the  same  water-course,  was 

offered  in  evidence  under  the  general  issue,  Lord  Maw- 
field  held  that  the  plaintiff  had  not  obtained  such  a  de- 
termination of  his  right  by  the  former  verdict,  as  the  law 
considered  conclusive.(l)  x\nd  this  decision  has  been 
recognized  and  confirmed  in  a  very  elaborate  judgment, 
before  referred  to,  on  the  nature  of  estoppels. (2)  (a) 

A  judgment  in  one  action  of  ejectment  is  not  conclu- 
sive in  another,  in  consequence  of  the  fictitious  nature  of 
the  proceedings.    However  it  is  conclusive  evidence  of 
the  plaintiff's  title  against  the  tenant  in  possession,  in  an 
action  for  mesne  profits  \(b)  for  the  plaintiff,  to  entitle 
himself  to  recover  in  an  ejectment,  must  shew  a  possesso- 
ry right  not  barred  by  the  statute  of  limitations.     This 
judgment,  like  all  others,  only  concludes  the  parties  as 
to  the  subject-matter.     It  proves  nothing  beyond  the 
time  laid  in  the  demise ;  because  beyond  that  time  the 
plaintiff  has  alleged  no  title,  nor  could  be  put  to  prove 
any.    As  to  the  length  of  time  also,  during  which  the 
tenant  has  occupied,  or  as  to  the  value,  the  judgment 
proves  nothing,  for  the  same  reason.  (4)  (c) 

(1)  Sir  P.  Evelyn  v  Hayees,  cited    ▼  Morewood,  ib. 

io  Outram  ▼  More  wood,  3  East,  365.        (3)  Aslin  v  Parkin,  2  Burr.  668T.  See 
And  we  Cross  v  Salter,  3  T.  R.  639.        Hunter  v  Brilts,  3  Campb.  455. 

(2)  By  Ld.  Ellenborough  io  Outram 


(a)  Id  order  to  make  a  record  evidence  to  conclude  any  matter,  it  should  ap- 
pear that  that  matter  was  io  issue,  which  should  appear  from  the  record  itself; 
nor  shouldjeridence  be  admitted  that  under  inch  a  record  aoy  particular  matter 
came  io  question.    Sinixenkk  ?  Lucas,  I  Esp.  Rep.  43.    Manny  v  Harris,  2 

Johns.  Rep.  24. 

i 

(6)  And,  although  the  defendant  io  ejectment  give*  op  the  possenlosi  to  a 
third  person,  and  afterwards  the  plaintiff  recovers  judgment,  the  judgment  it  con- 
clusive against  such  third  parson.    Jackson  v  Stone,  IS  Johns.  Rep.  447. 

(c)  Vide  Baily  et  al.  v  Fairplay  6  Biwuy,  450.  in  .the  case  of  Jackson  <L 
Beekman  v  Ha v Hand,  13  Johns.  229.  It  was  determined  that  where  a  person, 
having  recovered  a  judgment  in  ejectment,  neglects  to  enforce  itj 


f  - 
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*  There  is  a  difference,  it  has  been  said  between  real  ac- 
tions and  personal  actions  as  to  the  conclusiveness  of  a 
judgment.  "In  a  personal  action,  as  debt,  account,  &c.  the 
bar  is  perpetual ;  for  the  plaintiff  cannot  have  an  action 
of  a  higher  nature,  and  has  no  remedy  b^t  by  error  or 
attaint.  (1)  But  if  the  plaintiff  be  barred  in  a  real  ac- 
tion by  judgment  on  a  terdict,  demurrer,  confession,  &c. 
yet  he  may  have  an  action  of  a  higher  nature,  and  try 
the  same  right  again  j  because  it  concerns  the  freehold 
and  inheritance." (2)  Now,  although  it  is  true  that  the 
same  matter  may  be  thus  tried  again,  yet  the  former 
judgment  is  no  less  conclusive  upon  the  immediate  right 
then  in  demand,  as  far  as  that  former  judgment  purports 
to  bind,  and  against  all  such  persons  as  it  is  competent 
by  law  to  bind. (3)  A  judgment  is  final  for  its  own  pro- 
per purpose  and  object,  and  no  further.  A  recovery  in 
any  suit  upon  issue  joined  on  matter  of  title  is  conclusive 
upon  the  subject-matter.  Thus,  a  finding  upon  title  in 
trespass  not  only  operates  as  a  bar  to  the  future  recove- 
ry of  damages  for  a  trespass  founded  upon  the  same  in- 
jury, but  operates  also  as  an  estoppel  to  any  action  for 
an  injury  to  the  same  supposed  right  of  possession. (3) 


Sect.  III. 

Of  the  Admissibility,  in  Civil  Cases,  of  VcrdisU  in 

Criminal  Proceedings, 

A  question  has  frequently  arisen,  whether  verdicts, 
which  have  been  given  in  criminal  proceedings,  can  be 
admitted  as  evidence  in  civil  cases.    In  the  case  of  Hill- 

.  (I)  lit  R€soL  Ferrer's  cue,  6  Rep.    Morewood,  3  Eait,  339. 
7.  •  (3)  lb.  354. 

(2)  See  the  judgment  Id  Outran  r 


hid  iff  the  demiie,  his  right  of  entry  uoder  that  judgment  ceases,  and  if  there 
ha?e  been  adverse  possession  for  90  years,  during  which  such  judgment  war  re 
co*t)fetf,  it  will  set  mil  him  to  take  tbe'ease  oat  of  the  statute  of  limitations. 
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yard  and  Grantham(l),  which  was  an  issue  directed  by 
the  Court  of  Chancery  to  try  a  question  of  legitimacy,  a 
sentence  against  the  supposed  father  and  mother  upon  a 
proceeding  against  them  in  the  Consistory  Court  of  Lln- 

#  238  «  coin,  for  living  together  in  fornication,  was  offered  *in 
(evidence  to  prove  that  they  were  not  married ;  but  the 
whole  Court  of  King's  Bench  were  of  opinion  on  a  trial 
at  bar,  that  the  sentence  could  not  be  given  in  evidence  ; 
"  because,  first,  it  was  a  criminal  matter,  and  could  not 

[257]  be  given  in  evidence  in  a  civil  cause ;  next,  because  it 
was  res  inter  alios  acta,  and  could  not  affect  the  issue  : 
but  they  held,  that,  if  it  had  been  a  sentence  on  the  point 
of  marriage  in  a  question  on  the  lawfulness  of  the  mar- 
riage, it  might  have  been  given  in  evidence,  being  the 
sentence  of  a  court  having  proper  jurisdiction." 

And  in  the  case  of  Gibson  v.  Maccarty(l),  on  an  issue 
to  try  the  genuineness  of  soiue  promissory  notes,  depo- 
sitions of  a  deceased  witness  having  been  read  on  the 
part  of  the  plaintiff,  (in  which  depositions  the  witness 
swore,  that  the  defendant  had  acknowledged   the   notes 
in  question  and  also  another  note,)  it  was  proposed,  on 
the  part  of  the  defendant,  to  shew  by  a  record  of  con- 
viction, that  the  plaintiff  had  since  been  convicted  of 
forging  this  other  note,  mentioned  by  the  deponent ;  for 
such  evidence,  it  was  said,  would  go  to  the  credit  of  Ihe 
deponent's  evidence,  as  to  the  acknowledgment  of  the 
notes  in  question  ;  and,  secondly,  because  there  is  at  ail 
limes  a  liberty  given  to  examine  into  the  plaintiff's  char- 
acter.    But  this  evidence  was  opposed  on  the  part  of  the 
plaintiff,  (on  the  ground,  that  no  record  of  a   criminal 
action  can  be  given  in  evidence  in  a  civil  suit,  because 
such  a  conviction  might  have  been  upon  the  evidence 
of  a  party  interested  in  the  civil  action,)  and  Lord  Hard- 
wickc  is  reported  to  have  said,   "that  the  general  rule 

0>  Cited    by  Lord    Hardwicke  in    in  Rep.  temp.  Hard.  311. 

fcioAawJ  v  Ed'.TazJs,  'Z  Vei.  3J6.  and        (2;  Rep.  tt>inp.  Hard.  \-\\ 
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was  as  bad  been  stated  by  the  plaintiff's  counsel (t),  and 
that  it  bad  been  so  strictly  kept,  that  in  the  case  of  the 
Hillyards,  on  a  question  of  legitimacy,  th£  Courtrefu*  , 
sed  to, admit  a  sentence  of  excommunicatiotf  in  the  spir- 
itual  court  for  fornication  between  the  father  and  moth- 
er of  the  party,'  whose  legitimacy  was  impeached.*' 

*In  a  third  case, (2)  to  be  found  on  this  subject,  upon  *  239 
an  issue  to  try  the  question  of  devise  or  no  devise,  a  cor- 
oner's inquest,  finding  the  deceased  a  lunatic,  was  offer- 
ed in  evidence  against  the  plaintiff,  who  claimed  as  ex- 
ecutrix, for  the  purpose  of  shewing,  that  the  deceased 
was  incompetent  to  make  a  will ;  this  evidence  was  ob- 
jected to  on  the  part  of  the  plaintiff,  and  the  court  were 
equally  divided  in  opinion.  The  Chief  Justice  (Par- 
ker) was  of  opinion  that  the  inquest  ought'  to  be  admit- 
1  ed,  "  because  it  was  for  the  plaintiff's  advantage,  as 
the  personal  estate  would  be  saved  by  the  finding  of  lu- 
nacy," and  he  added  that  in  Lord  Derby's  case  an  in- 
quest post  mortem  was  allowed  to  be  given  in  evidence. 
If  r.  Justice  Powys  agreed  with  the  Chief  Justice.  * 
Mr-  Justice  Eyre  said,  "  This  is  a  criminal  matter,  and 
ought  not  to  be  given  in  evidence  in  a  civil  proceeding. 
A  verdict  on  ah  indictment  for  battery  cannot  be  read 
in  an  action  for  the  same  battery.  An  inquest  post  mor- 
tem is  in  the  nature  of  a  civil  proceeding,  but  this  is 
criminal,  for  it  might  induce  a  forfeiture  of  the  goods,  if 
he  had  been  found  felo  de  se.,f  Arid  Mr.  Justice  Pratt 
said,  "If  a  verdict  be  given  in  evidence  it  roust  be  be- 
tween the  same  parties,  arid,  therefore,  an  indictment  at 
the  suit  of  the  king  cannot  be  read  in  an  action  at  the 
suit  of  the  party." 

The  objections,  then,  against  the' admissibility  of  such 
evidence,  seem  to  be,  first,  that  the  parties  are  not  the 
«ame  in  the  civil  sait  as  in*  the  criminal  case ;  and  sec* 
ondly,  that  the  party  in  the  civil  suit,  on  whose  behalf 

(X)  Ace.  hy  Sir  J.  MamfieW,  €.  J.        (2)  Jon«*v  Wbite,  Tr  at  bar,  1  Str, 
'i  HftthtiTOy  v  Bmrrow  and  others,  I    68.    As  to  Inquisitions,  see  post.  ch.  4/ 
rnnpb.  Ml.  sget.2. 
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die  evidence  is  supposed  to  be  ofiered,  might  hare  been 
a  witness  on  the  prosecution.  On  the  other  hand,  it 
m  may  be  said,  that,  although  the  prosecution  was  con- 
ducted in  the  name  of  the  king,  no  kind  of  injustice  can 
be  done  to  the  defendant  in  admitting  the  record  pf  con- 
viction as  evidence  against  him,  on  the  points  there  in  is- 
sue, since  he  had  a  full  opportunity  at  the  trial  of  defend- 
#  240  *nS  himself,  and,  if  be  *could,  of  disproving  the  charge: 
and  with  regard  to  the  second  objection,  it  Cannot  at 
least  apply  to  cases  where  the  party,  who  offers  the 
judgment  in  evidence,  was  not  in  fact  a  witness  on  the 
prosecution,  or  where  from  the  nature  of  the  case  be 
could  not  have  been  admitted. 

A  record  of  conviction  is  conclusive  proo£  that  the 
person  charged  has  been  convicted.  It  is  conclusive 
also  of  his  incompetency  as  a  witness  in  a  court  of  jus- 
tice, while  the  judgment  stands  in  force  against  him. 
f2.Vi*"i  ^r*  Just*ce  Buller  lays  down  the  rule  generaliy,(l) 
4t  that  a  conviction  in  a  court  of  criminal  jurisdiction  is 
conclusive  evidence  of  the  fact,  if  it  afterwards  come 
collaterally  in  controversy  in  courts  of  civil  jurisdic- 
tion. As,  suppose  the  father  convicted  on  an  indict- 
ment for  having  two  wives,  this,  he  says,  would  be  con- 
clusive evidence  in  an  action  of  ejectment,  where  the 
validity  of  the  second  marriage  is  in  dispute.'*!  And  if 
a  person,  indicted  for  an  assault,  plead  guilty  to  the 
charge,  the  record  would  be  conclusive  against  him  in 
an  action  for  damages  for  the  same  assault. (2) 

(t)  Bull.  N.  P.  215.     2  Atlc.  412.        cites  9  H.  6.  60.  and  11  H.  4.  65. 

.  (2)  Lamb.  Just.  B.  2.  c.  9.  p.  427. 


fin  support  of  this,  the  case  of  Boyle  ▼  Boyle  (a)  is  cited ;  where  a 
,  -who  was  libellrd  in  the  spiritual  court  io  a  cause  of  jactitation  c'  mam  age,  ap- 
plied to  the  Court  of  King's  Bench  for  a  prohibition,  suggesting  that  the  com- 
plainant had  been  convicted  of  bigamy  in  onrrv  ing  her ;  and  the  Court  of  King's 
Bench  granted  uie  prohibition.  The  best  repo.  of  thi?  case  is  in  Comberbacfa, 
whence  it  appear?  that  Hoi loway  C.  J.  and  A'libone  J.  granted  the  prohibition 
against  the  opinion  of  Powell  J.  "  because/'  they  a?  id,  •*  the  Unci  is  for  juctita. 
tion,  and  the  ecclesiastical  court  will  not  allow  the  plea."  Nothing  further  is  to 
be  found  in  the  case,  to  support  the  general  position  laid  down  by  Mr.  Justice 
Bulles.  ,., 

.  a  Mod.  164.    Comberb.  72.  8.  C. 


t 
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If  the  xul0  is,  as  Mr.  Justice  Buller  has  laid  down, 
that  a  record  of  conviction  may  be  given  ih  evidence, 
on  the  same  matter  in  a  civil  suit,  it  must  be  understood 
at  least  *with  tfyis  limitation,'  that  the  party,  who  offers  #  241 
sucn' evidence,  was"not  a  witness  on  the  prosecution. 
Tlq  admit. the  record  as  evidence  on*  any  other  condi- 
tion^ would  be  in  effect  to '  allow  the  party  to  a  suit  to 
give  evidence  for  himself..    The  record,  in  such  a  case,  ** 

sefcms  upon  every  principle  inadmissible  ;  and  the  rule  "  * 
must  be  the  same,  whether  conviction  was  founded  sole- 
ly  on  his  testimony,  or  whether  his  testimony  was 
corroborated  by  other  evidence.  Thus,  oh  a  trial  for 
perjury  committed  in  an  answer  to  a  bill  of  injunction,  the 
person  who  was  sued  by  the  defendant  in  an  action,  then 
pending,  and  who  in  consequence  filed  the  bill,  was 
thought  to  be  a  competent  witness(l),  on  the  ground 
that  a  conviction,  procured  by  his  testimony,  could  not 
be  used  by  him  for  obtaining  Telief  in  equity  against  the  l~i){}\ 
defendant's  action  at  Iaw.(2)  So  a  conviction'  for  an 
assault  befoce  a  magistrate,  on  the  information  of  the  in- 
jured party,  is  not  evidence  in  an  action  for  the  same  as- 
sault.(3)  Ch.  IS.  Gilbert  seems  indeed  to  have  ibe'ert  of 
opinio  to,  that,  where  the  verdict  ih  the  criminal  prosecu- 
tion is  supported  by  other  testimony,  besides  that  of  the 
party  who  wishes  t6  avail  himself  of  it  in' the  civil  suit, 
there  the.verdict  maybe  properly  received  In  evidence : 
for  though  the  verdict,  he  says,  "may  be  diminished  in 
point  of  authority  by  shewing  that' it"  was  partly  found- 
ed on  the  oath  of  the  party  interested  in  the  action,  yet 
the  jury  ought  to  respect  it  ho  farthar  than  as  they  pre* 
sume  it  was  given  and  supported  by  other  witnesses  vhot 
concerned  in  the  cause. "(4)  It  may  still,  however,  be 
objected,  that  the  fact  might  have  found  credit  from 
the  party's  oath,  and  since  this  evidence  is  so  intermixed 
that  it  cannot  appear  on  what  the  jury  relied,  the  verdict 
ought  not  to  be  admitted  at  all  as  evidence. 

(I)  R.  r  Benton,  4  East,  581.  Bordoo,  $77,  o.  (ft) 
v  Srowniot ,  1  Taunt  52l.  (3)  Smith  v  Rummeoi,  1  Caaapb,  % 

CO  Bartlett  i  Fickertgiil,  4  Cast.        (4)  Gilb.  Ev.  26. 


$41  ,  ..  Cff  the  Judgments  of  Cevri %  <*.  fCIi.3« 

fThough  a  conviction,  says  Mr.  Justice  Buller,  in  a* 
court  of  criipinal  jurisdiction  is  conclusive  evidence  of 
Is  242  the  fact*  *if  it  afterwards  oorae  collaterally  in  contro- 
'  *  v^ray  in-a  court  of  civil  jurisdiction ;  yet  an  acquittal, 
which  does  not,  like  a  conviction  ascertain  facts,  is  no 
proof  of  the  re  verse,  (1)  It  is,  however,  conclusive, 
that  the  party  has  been,  tried  for  the  offence,  and  was 
not  proved  to  be  guilty. 


I'M  J  J  CHAP.  III. 

Of  the  Judgments  of  Courts  of  exclusive  Jurisdiction. 

4 

r 

THE  great  principle  on  this  subject  13,  tftat  a  judg- 
ment of  a  court  of  exclusive  jurisdiction  directly  npop 
the  point  is  conclusive  between  the  same  parties,  upon 
ihe  same  matter  'coming  incidentally  in  question  in 
another  fcour$  for  a  different  purpose ;  bat  that  the  judg- 
ment either  of  a  court  of  concurrent  or  exclusive  juris- 
diction is  not  evidence  of  any  matter,  which  came  col- 
laterally in  question,  though  within  their  jurisdiction, 
nor  of  any  matter  incidentally  cognizable,  nor  of  any 
matter  to  be  inferred  by  argument  from  the  judgment.(2) 

But,  although  such  sentences  are  conclusive,  and  can- 
not be  impeached  from  within,  yet,  like  all  other  acts  of 
the  highest  judicial  authority,  thiey  are  impeachable  from 
%  without(3)  *  Fraud  is  an  extrinsic  collateral  act,  whicfr 
vitiates  the  most  solemn  proceedings  of  courts  of  jus- 
tice. Lord  Coke  says,  it  vitiates  all  judicial  acts,  wheth* 
er  ecclesiastical  or  temporal*  (4)(a)  ' 

(!)   Bull.  N.  P.  245.    Gilb.  Ev.  32.  e.  3.  s.  8.  ad  fin. 

A  verdict  of  not  guilty,  op  an  indict-  (2)  II  St.  Tr.  261.    Judgment  of Ch. 

ment  ngaimt  a  parish  for  not  reyturiug  J.  De  Grey  in  Duchess  of  Kingstoa's 

a  road,  is  said  not  to  be  evidence  for  the  case. 

parish  on  a  second  indictment,  R  m  St  (if)  lb.  262. 

Pancras,  Peake  N    P.  C.  219,    As  to  (4)  Fennor's  case,  3  Co.  Rep.  7a. I. 
acquit  tab  in  the  Exchequer,  see  infra, 

t  *  * 

"•  '  ■  'i  i       ■      ■  » .  ii    i         i  a      i,  ■  p  ■  ■  ^^^w^w^^i  i    .i       ■  i  ■ 

(a)  A  judgment  or  decree,  obtained  on  false  and  fraudulent  suggestions  is  void.. 
for  den  w  Fitdk,  14  Johnt.  Rep.  121. 
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la  treating  of  this  subject,  H  is  proposed  to  consider; 

1.  Sentences  of  Ecclesiastical  Courts:  2.  Sentences 
of  Courts  of  Admiralty,  and  of  Foreign  Courts :  3.  Jadg-' 
merits  *in  rem  in  the  Exchequer,  and  by  Commission-     $  243 
era  of  Excise  :  4.  Sentences  by  a  College  in  one  of  the 
Universities,  and  Convictions  before  Magistrates.  ' 


,  * 


Sect.  I. 
Of  Sentences  in  the  Ecclesiastical  Courts. 

SPIRITUAL  courts  have  the  sole  and  exclusive  eog* 
nizance  of  questioning  or  deciding  directly  the  legality 
of  marriage.    And  the  temporal  courts  have  an  inher- 
ent power  of  .deciding  incidentally,  as  far  as  temporal     '262] 
Tights  are  concerned,  either  upon  the  fact  or  legality  of 
a.  marriage,  when  they  form  a  part  of  some  more  gener- 
al issue. within  their  cognizance,  or  are  in  some  way  con-* 
nected  with  tfee  derision  of  the  proper  object  of  their 
jurisdiction.    But  where,  in  civil  causes, ,the  temporal, 
courts  find  the  question  of  marriage  directly  determin- 
ed by  the  ecclesiastical  court,  they  receive  the  sentence. 
as  conclusive  proof  of  the  fact,  it  being  an  authority  ac- 
credited in  a  judicial  proceeding  by  a  court  of  compe- 
tent jurisdiction. (1)    They  receive  it  upon  the  same 
principles,  and  subject  to  the  same  rules,  by  which  they 
admit  the  acts  of  other  courts.     A  sentence  of  nullity, 
therefore,  and  a  sentence  in  affirmance  of  marriage,  have 
been  received  as  conclusive  evidence  on  a  question  of 
legitimacy  arising  incidentally  upon  a  claim  to  a  real  es-  - 
tate.(2)     So,  a  sentence  in  a  cause  of  jactitation  has 
been  received  as  evidence  against  a  marriage,  upon  a 
title  in  ejectment,  and  in  personal. actions  immediately 
founded  on  a  supposed  marriage.  (2)    In  all  these  cases, 

said  C.  J.  De  Grey  (2),  the  parties  to  the  suit,  or  at  least 

■  . 

(OJodemeotof  Da  Grey,  C.   J.  11    ▼  Bow,  Carth.  225.  Da  Costa  v.YJttft 
St.  Tr.  261.  Banting*!  case,  4  C«.  Rep.    Real,  2  Str.  960. 
tX  fceno'i  oaae,  7  C#.  Kep.  42.  Joao       (2)  11  St.  Jr.  281. 


^jAttfes,  against  whgqi  ^  evjdpnce  ^s  yecehred, 
w^r^jw^rti^  ^>  the  s^nt^nc^,  and  bad  acquiesced  under 

*  244     it,  qt  claimed  *qpder  those  who  were  parties  and  had 
acquiesced-   And  in  geueraj,  the  sentences  of  the  spir- 
Uual  coutfare  no£  evidence,  except  against  (-he  parties 
to  the  suit,  ip  wbjch  ihe  judgment  was  given,  or  against 
those  claiming  under  them. .  To  make  them  conclusive 
against  stranger^  would  be  giving  them  an  effect  beyond 
what  a  judgment  in  .the  Courts  of  common  law  is  allow- 
ed to.  have*    In  a  few  particular  instances,  indeed,  name* 
ly,  where  issue  is  joined  on  the  record  in  certain  real 
writs,  on  the  legality  of  marriage  or  its  immediate  con* 
sequence,  general  bastardy,  or  on  the  fact  of  profession 
or  deprivation,  in  those  cases  upon  the  issue  so  formed 
the  mode  of  trying  the  question  is  by  reference  to  the 
ordipary,  and  his  certificate,  when  returned  and  enter* 
ed  pn  record  in  the  temporal  coui^ts,  is  a  perpetual  and 
conclusive  evidence  against  all  the  world  on  that  point;  (a) 
which  exceptionable  extent  was  the  occasion  of  a  stat- 

[2G3]  ufre  in  the  reign  of  Henry  the  Sixth,  requiring  certain 
public  proclamations  to  be  made,  for  persons  interested 
to  come  in  anjl  be  parties  to  the  proceeding^  1) 

• 
A  sentence  in  a  cause  of  jactitation  is  evidence  against 
a,marriage,  and  has  been  received  as  such,  upon  a  title 
in  ejectment,  $nd  in  personal  actions  immediately  found- 
ed ty>on  a  supposed  marriage(2) ;  but  it.  will  not,  like  a 
sentence  of  nullity  be  conclusive  evidence.  They  are 
sentences  of  a  yery  different  nature  and  operation.  A 
cause  of  Jactitation  is  ranked  as  a  cause  of  defamation 
only,  and  not  as  a  matrimonial  cause,  unless  when  the 
defendant  pleads  a  marriage  : .  and  whether  it  continues 
a  matrimonial  cause  throughout,  as  some  say/  or  ceases 

*  '  "      -  w     *  .  >    .    •'     *  s    . 

(1)  See  the  judgment  by  De  Grey  C.       (2)  11  St.  Tr.  281. 
J.  USt.Tt.S6h  ... 


i*»  ■    m*<     **•  i     fcnnf 


(•)  All  femes  upon  legality  of  marriage,  and  upon  plena  or  allegation  of  jaw 
ral  or  t pedal  DMtavdy,  shall  be  toed  by  the  country  and  nut  jtntrwise.  U* 
•fXftB-Yvrk,  Seas,  36.  c.  4.  s.  5.  I  R.  L.  826. 
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**  v 


to  be  so  on  failure  of  proving  a  marriage,  still  tHe   sevn* 
tence  has  only  a  negative  and  qualified  effect,  namely; 
that  the  party  Bas  failed  |n  his  proof,  anfi  that  the  1IW1-      " 
lant  is  free'  from  all  matrimonial  contract  "  05  far  is  V^t 
appears,'*  leaving  it  open  to  neiv  proofs  of  the  frame  mit- 
riage  In  the  same  cause,  or  to  iny  *oth£r,proofs  of  that     #  245 
or  any  other  marriage  fh  Smother  catise  ;   and  if  such 
sentence  is  no  plea  to  4  neW  suit  in  thte  ecc&siastrc&t 
court/ and  is 'not  conclusive  (bete,  it  cannot  conclude 
another  court,  which  receives  tjie  sentence,  from  going 
into  new  proofs  to  make  out  that  or  any  other  marriage,  (1) 
Admitting. the  sentence  in  its  full  extent  and  impdrt,  it  oti- 
ly  proves  that  it  did  not  yet  appear  that  the  parties  weife 
married^  and  not  th^t  they  were  not  married  at  alt  j  incr,' 
by  the  rule  laid  down  by  Ld.  Ch.  J.  Holt (2), 'such  sen- 
tence cannot  be  proof  of  r.py  thing  to  belrifer  red  try  ar- 
giunent  from  it ;  and  therefore  it  is  not  to  be  inrerred,'' 
that  there  was  no  marriage  at  any  time  or  place,  becatise 
the  court  had  hot  then  .sufficient  evidence  to  prbvfe  ft 
aiarriage  at  a  particular  time  arid  place.      In  the  iJftcli- 
ess  of  Kingston's  case,  therefore,  on  a  charge  of  polyg'*' 
amy,  where  a  sentence  in  the  spiritual  court  ina  cause  of 
jactitation  of  marriage  was  offered  as  conclusive  evi- 
dence to  disprove  the  second  marriage,  the  Judges  beid, 
that  this  sentence,  even  admitting  it  to  be  evidence  on  a. 
criminal  prosecution,)  could  not  be  conclusive,  but  that 
the  sentence  and  the  judgment  of  the  Lords  might  well         [264] 
stand  together,  and  both  propositions  be  true*     The  sen- 
tence would  only  prove,  that  it  did  not  then  appear  that        * 
the  parties  were  married  ;  but,  because  the  court  had' 
not  then  sufficient  proof  of  the  marriage  specified,  it 
could  not  be  inferred,  that  there  wfcs  no  marriage  between 
them  at  any  other  time  or  place. 

_  V 

The  ecclesiastical  courts  have  also  exclusive  authori- 
ty in 'deciding  on  the. validity  of  wills  of  things  personal* 

*      *  *  *  .    .  *  *•  • 

(l>  U  Bt  Tr.  28U   {%)  Blackburn'!  a*,  1  Sal*.  2S0.     . 


24A  0f  Sentences  in  Ecclesiastical  Courts.    .  [Cb.  S 

fendin  granting  adrtnTristration.(I)  (a)  And theirBenten. 
ces,  pronounced  in  the  exercise  Of  this  sole  and  exclu- 
sive jurisdiction,  are  so  binding  on  the  temporal,  conrts, 

*  as  to  be  conclusive  evidence  of  the  right  directly  deter- 
'  mined;/*/    Thus  a  probate  unrepealed inconclusive  ev- 

,■  idence,  in  civil  cases,  of  the  validity  of  a » will:  and 
therefore  payment  of  money  to  an  executor,  who  has  ob- 
*  246?  tained  probate  of  a  forged  will/  *is  a  discharge  to  the 
debtor  of  the  intestate,  though  the  probate  be  afterwards 
declared  null  and  void. (2)  But  the  sentence  is  evidence 
only  of  the  point  directly  determined  \  it  will  not  be 
evidence  of  any  collateral  matter,  which  may  possibly 

*  be  collected  or  inferred  from  the  sentence  by-argu- 

*  ment.(3)  (c) 

The  adverse  party  may  shew  that  the  probate  if  forg- 
*ed,  because  such  evidence  supposes,  that  the  spiritual 
court  has  given  no  judgment;  or;  if  the  probate  was 
granted  by  an  inferior  court,  thai  the  testator  left  bona 
notabliia,  for  then  the  court  had  not  jurisdiction  (4)  But 
evidence  will  not  be  admitted  to  prove,  that  another 
'  person  was  appointed  executor,  or  that  the  testator  was 

(I)  tfoel  v  Welle,  1  Lev.  235.  1  Ld.  Thompson   v.  Donaldrort,  3 Esp.  If.  F- 

Ray.  263.    3  T.  R.  130.  C.  63.    See  ante,  p.  261. 

•      (2)  AlWv  Dimdas,  3  T.  R  125.  -     (4)  1  Sid.  369.    BulL  N*  P.  247. 
(3)  Blackham't  ease,   1  Salk.  290. 


1  •        •  • 

•  •    (d)  Court*  to  the  state  of  New-York  do  not  take  notice  of  letter*  testamentary 
*  or  letter!  of  administration  granted  out  of  (be  state,  and  this  is  the  law  of  Eng- 

*•  land  and  meet  of  the  states.    MorreU  v  Dickey,  1  Johns.  Ck.  Rep.  153.    3  P 

Wms.  369.  '  8  Vtstg  44.    3  Day's  Rep.  74.    1  Crancfi  2M): 

(b)  Vide  Bnsb  v  Sbeldofr,  1  Datf  179.  Judson  a  Wife  v  Lake,  3  Do$  313. 
These  cases  show  that  a  decree  of  a  court  of  probates,  respecting  a  will  is,  h 
Connecticut,  conclusive  as  to  the  real  property.  The  law  is  said  to  be  the  «aire 
in  Massachusetts  and  Rhode- Island.  Spencer  r  Spenrer,  Rep.  C.  C.  U.  .$.  Fir  1 
Circ'L  §22. 

»  (c)  Where  so  application  to  {be  surrogate,  dower  ha*  beeir  ifolf  admestui •«! 
kahd  assigned,  pursuant  to  the  statute  of  New-York,  (t  N.  R.  1+  tess.  KL  ch.  1  b»; 
p.  60.)  and  there  has  beeo  no  appeal  or  review  of  the  proceedings,  the  admeas- 
urement, until  reversed,  ie  conclusive,  in  an  action  of  ejectment  brought  6v  the 
widow,  at  to  the  part  she  it  entitled  to  recover.  Jackum  d  Mill**  v  film.,  r 
Jehnt  Rep.  123. 
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s(l)  that  would  b*U>  falsify  the  proceedings  of 
the  ordinary  in  cases  where  he  iji  exclusive  judge*  The 
probate  of  a  will,  devising  real  property,  is  not  evidence 
of  the  contents  of  the  will,(2)  even  though  the  original 
is  proved  to  be  lost;(3)  the  spiritual,  court  having  bo 
power  to  .authenticate  such  a  devise,  as  far  as  it  relates 
to  land. 

*  * 

It  appears  then,  that  the  sentence  of  an  ecclesia?tinal  r -:G71 
court  directly  upon  a  point,  within  its  peculiar  jurisdic- 
tion, is  conclusive  on  the  same  matter,  comity  inciden- 
tally into  question  in  a  civil  case  in  another  court.  But 
although  the  law  stands  thus  with  regard  to  civil  suits, 
proceedings  in  matters  of  crime,  and  especially  of  felo- 
ny, fall  under  a  different  consideration  ;(4)  first,  because 
the  parties  are  not  the  same,  for  the  king,  (in  whom  the 
trust  of  prosecuting  public  offences  is  vested,  a  trust  ex- 
ecuted by  his  immediate  orders,  or  in  his  name  by  some 
prosecutor,)  is  not  a  party  to  such  proceedings  in  the  ec- 
clesiastical court,  and  cannot  be  admitted  to  defend,  ex- 
amine witnesses,  or  in  any  *manner  intervene  or  appeal :  *  24/ 
secondly,  such  doctrine  would  tend  to  give  the  spiritual 
courts,  which  are  not  permitted  to  exercise. any  judicial 
cognizance  in  matters  of  crime,  an  immediate  influence 
in  trials  for  offences,  and  to  draw  the  decision  from  the 
course  of  common  law,  to  which  it  solely  and  peculiarly 
belongs.  The  case  of  the  King  v.  Yincent,(5)  there- 
fore, (where  the  probate  of  a  will  is  said  to  have  been  ad- 
mitted as  conclusive  evidence  of  its  validity,  on  an  in- 
dictment for  the  forgery  of  the  same  will,)  has  been  fre- 
quently much  questioned,  and  at  length  expressly  over* 
ruled.(6)  " 

(l)lLcv.trf.                       '      *  •  (4)  1!  $L  f  r.  28(. 

J 2)  Bull.  W.  P.  245.  (5)  I  Str.  481. 

3)  Doe  d.  Ash  ▼  Calvert,  2  Cattptfc  (6)  R.  v  Gibson,  Lane.  Butt.  Aft. 

hi    Hoof  NaUron*  I  WU  Bay-  ^  1W*,  More  14.  £Uet4»rui*a  C.  J. 

St .  Xfger  ▼  A<tap,  ib\  731.  Pike  v  stated  by  Mr.  Evans  in  the  24.  vol  of 

Fo!Mn,  ft.  74C    «  his  edttioo  of  Pother,  p  a-Kf. 


V* 


\      -t 
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For  the  same  reason,  a  sentence  in  a  spiritual  court  on 
the  question  of  marriage  will  not  preclude  enquiry  on  a 
criminal  charge  of  polygamy ;  unless  it  is  made  to  have 
such  an  effect  by  an  express  provision  of  the  legislature. 
Now,  by  the  statute  of  1  J.  1  c.  1 1.  which  makes  polyg- 
amy a  felonious  offence,  and  for  the  trial  of  this  offence 
necessarily  gives  to  the  temporal  courts  a  cognizance  of 
the  lawfulness  of  marriage,  it  is  provided  that  the  act 
"  shall  not  extend  to  any  persons  divorced  bya  sentence 
in  the  ecclesiastical  court,  nor  to  any  persons  where  the 
former  marriage  has  been  by  the  ecclesiastical  court  de- 
clared null  and  void." (a)    There  are  two  cases,  then, 
put  by  the  statute,  in  which  the  sentence  of  the  ecclesi- 
astical court  will  protect  against  the  criminal,  enquiry, 
namely,  sentence  of  divorce  and  sentence  of  nullity  of 
marriage. (1)    But  the  statute  makes  no  exception  in  fa- 
[268]     your  of  a  sentence  in  a  cause  of  jactitation :  and  as  such 
a  sentence  is  not  conclusive  even  in  the  court  where  it 
was  delivered,  and  declares  not  directly  but  only  collat- 
erally the  invalidity  of  marriage,  it  has  been  adjudged 
not  to  be  a  bar  to  a  criminal  prosecution.  (£) 

It  has  been  before  mentioned,  that  judgments  and  sen- 
tences of  courts  of  justice,  or  any  other  judicial  act,  may 
*  248  #be  impeached  by  evidence  of  fraud  or  collusion. — 
And  such  evidence  was  adjudged  to  be  admissible,  on 
the  part  of  the  prosecution,  in  the  case  of  the  Duchess 
of  Kingston,  who  was  tried  for  polygamy.  A  distinction, 
\  -*    in  this  respect,  has  been  made  between  the  case  of  a 

(1)  l  East  P.  C.  467.  St.  Tr.  260. 

(2)  Duchess  of  Kingston's  case,  11 


(o)  The  statute  of  the  state  of  New- York  has  a  like  exception  of  persons  wb» 
shall  be  at  the  time  of.  the  second-  marriage  divorced  by  the  sentence  or  decree 
of  any  court  baring  cognizance  thereof,  and  where  the  former  marriage  has  been 
hy  the  sentence  or  decree  of  any  such  court,  declared  to  be  void  and  of  no  esfect. 
8et4: 11.  c.  24.  1  R.  L.  US.  Hence,  according  to  the  principle  stated  in  the 
text,  if  the  party,  on  tvAose  complaint,  a  divorce  for  adultery  was  decreed  hy  the 
court  of  chancery,  marry  again,  and  be  indicted  for  polygamy,  the  decree  of  the 
chancellor  will  be  conclusive  evidence  in  fevoar  of  the  defendant  * 
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stranger,  (who  cannot  come  in  and  reverse  the  judg- 
ment, and  therefore  of  necessity  he  must  be  permitted  to 
aver,  that  it  was  fraudulent,)  and  the  case  of  a  party  to 
the  proceedings ;  the  party  himself  cannot  give  evidence 
of  fraud,  but  must  apply  to  the  Court,  which  pronounced 
the  judgment,  to  vacate  it-  Thus,  in  the  case  Frudham 
v.  EhillipSy(l)  where  the  defendant  proved  her  marriage 
with  one  M.y  in  answer  to  which  a  sentence  of  an  eccie- 
siastical  court  was  produced,  (to  which  sentence  she  was 
a  party;)  shewing  that  she  was  at  the  time  married  to  an- 
other person,  Chief  Justice  Wills,  after  much  debate,  re- 
fused to  allow  the  defendant  to  prove  that  the  sentence 
bad  been  obtained  by  fraud. 


Sect.  II. 

Of  Sentences  in  Courts  of  Admiralty-  and  Foreign  Courts. 

THE  Judge  of  the  Admiralty  has  the  sole  and  exclu- 
sive cognizance  in  questions  of  prize  or  not  prize. at 
sea.  (2)  The  true  reason  of  this  rule  is,  that  prizes  arc 
acquisitions  jure  belli,  and  the  jus  belli* is  to  be  deter- 
mined by  the  law  of  nations,  and  not  by  the  particular 
municipal  law  of  any  country.  A  sentence  therefore  in 
the  prize-court,  deciding  the  question  of  prize,  is  con- 
clusive, in  all  it  professes  to  decide,  on  the  same  point  P6H 
incidentally  arising  in  courts  of  common  law.faj  "  It 
has  been  clearly  settled,  (said  the  Master  of  t^e  Rolls  iu  * 
the  case  of  Kindersley  against  Chase,)  (3)  from  the  time 

(!)  Ambler,  763.  cited  by  tbe  Ld.  Cans  v.  Eden  2  Doog.  600.    Liodo  v. 

Cb.  from  a  MS.  note  of  Serjt.  Parker.  Rodney,  o.  (!)  ib. 

(2)  Tompeoo  v.  Smith,  1  Sid.  320.  (3)  Cockpit,  July  1801,  Park  Insur. 

Blown  v.  Franklyu,  Cartb.  476.     Le  490. 


*  * 


(«)  By  the  general  maritime  lav,  a  sentence  of  condemnation  completely  ex- 
tingnishes  the  title  of  the  original  proprietors.  The  Star  3  Wheaton  78.  A  de- 
cree in  proceedings  in  ran  of  a  court  of  peculiar  and  conclusive  jurisdiction, 
whether  of  condemnation  or  acquittal,  binds  all  persons  and  other  courts.  Boyt 
vjGd&n,  Mm.  13, 561.    Ib,  1  Mns.  Ch.  Rep.  623. 
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of  Lord'  Hate  down  to  the  present  period,  that  a  sentence 
of  condemnation  in  a  court  of  admiralty  is  conclusive, 
849  *  vfaeri  *it»  proceeds  on  the  ground  of  enemy's' property, 
tAat  the  property  belongs  to  enemies,  and  not  only  for- 
cfce  immediate  purpose  of  such  a  sentence,  but  is  bunding 
on  til  cburts  and  against  all  persons.  The  sentence  of. 
a,  court  of  admiralty,  proceeding  in  rem,  must  bmd  all 
parties,  mufetfeuxi  all  ttae  world;" 

■  •   • 
:  The  sentence  of  a  foreign  court  of  admiralty,  also, 
vbioh  is  acknowledged  by  the  lair  of  nations  and  oT 
competent  jurisdiction,  deciding  the  question  of  prop** 
erty,  is  conclusive,  i  f  the  same  question  arise  in  th»i 
v->  *     ooantry.(l}faj    And  though  in  the  case  of  Hughes  atw* 
<Jo  melius*  the  leading  case  on  this  subject,  the  questkm 
upon  the  foreign  sentence  arose  in  An  action  of  tro  verr 
and  not  in  an  action  oa  a  policy  of  assurance,  (where 
the  non-compliance  with  a  warranty  of  neutrality  is  i% 
dispute*)  yet,  from  that  period  down  to  the  present,  the 
doctrine  there  laid  down  has  been  considered  equally 
applicable  to  questions  of  warranty  in  actions  on  poll* 
<eies,  as  to  questions  of  property  in  actions  of  trover.  (3) 
And  it  may  norw  be  assumed  as  the  settled  doctrine  of 
courts  of  English  law,  that  all  sentences  of  foreign 

-  (1)  Hugh*  v.  Cameron,  2  Uh««r.        (2)  By  Chambre  J.  Lothian  v.  Hi^ 
Hep.  232.    Sir  T.  Ray.  473.  S.  C*  Be*-    dertoo,  3  Bos.  &  Pull,  if  13. 
audi  v.  Mottaaux,  2  Doug.  Rep.  $7i. 


«.  > 


(a)  Vide  Ram  v  Hiaely,  4  Otmcft  211.  Stewart  »  Warner,  1  &*y  \U. 
Jankios  «  Putnam,  i  Hap  ft.    Cberiot  v  Foustat,  3  ftftfte?  300. 

It  is  not  Decenary  id  order  to  prove  a  condemnation  to  produce  any  thiogmotf 
tfean  the  libel  and  icciteoee ;  alifcoagh  it  is  a  freqneot  too*  ftaateta  prank*  to  read 
the  proceedings  at  l«g*h.  6  Crmth  220.  C«R*yi  Marsh.  70S.  ft.  AM  the 
decree  alone  has  bees  held  sufficient,  if  it  ttate  the  material  faofe.  7  Joktu. 
R&.  &{9.  Bot  a  decree  of  a  foreign  court  of  admiralty,  eendeioiiiapa  tenet  and. 
eargo  belonging  to  eitixeos  of  tbe  United'  States  for  an  alleged  breach  of  black*, 
ade,  *thefiit  did  not  appear  that  any  libel  bad-been  filed,  aoraay  siaokiea  iasoed> 
or  »oy  bearing  bad,  nor  that  any  of  tooae  fornaltties  bad  taken  place  necessary 
togite  a  conclusive  operation  to  decreet  of  foreign  courts,  -a  ertetd  not  to  be  eon* 
cluwve  evidence  of  tbe  fact  of  sueb  breexb  of  the  blocfc*di.  Indeed  it  ma*  be 
6>Ha|»UKL«h«tbef  spoh  decree  oogbt  to  be  adotitted  at  all.  Sawyer  ef«L  v  Jfrine 
/«.,rssjsjiajiyy  V&Mct$si!Rq?.  Sfll.  .• 
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courte/ar)  of  competent  jurisdiction  to  decide  tfuestiorn 
of  pruse,  are  to  be  received  here  as.  conclusive  evidence 
in  actions  upon  policies  of  insurance,  <*n  every  subject-  * 
immediately  and  properly  within  the  jurisdiction  of  suck 
foreign  codrte,  and  upon .  which  they  have  professed  to 
decide jndtciaUy.(l)  *  It  is  tow  too  late,  said  Mr.  Jus- 
tice  Lawrence(2),  to  examine  the  practice  of  admitting, 
these  sentences  to  the  extent  to  which  they  have  been: 
received,  supposing  that  practice  might  at  first  have  ap-  i2C8j 
peared  doubtful*  On  the  authority  of  those'  decisions 
men  have  acted  for  a  long  series  of  years,  and  entered 
into"  contracts  of  assurance  in  this  country,  with-  a 
knowledge  of  such  decisions,  and  in  expectation  that  the 
♦questions,  arising  out  of  such  contracts,  to  which  the  #  250 
decisions  are  applicable,  wilr  be  ruled  by  them.  Such* 
a  sentence  of  condemnation  will  be  binding  on  the 
rights  of  third  persons,  as  well  as  on  the  parties  to  the  \ 

original  suit;  it  is  conclusive  between  the  assured  and 
the  underwriter,  with  respect  to  every  fact,  which  it 
professes  to  decide.(b)    Thus*  when  it  proceeds  on  the 

(1)  Bolton  v.  Gladstone,  s.  Bast,  (2)  Lothian*.  Henderson,  3  Bot.  A> 
100.  Christie  v.  Secretan,  8  T.  R.  196  Pull.  524.  Barin*  v.ClagPtt,  3  Bos.  a 
Xindertlej  v.  Chaie,  Park  Ins.  486.         Pull.  214.    See  1  Campb.  432. 


(4)  The  capture  nuul  first  be  proved,  us  a  foundation  for  introdociqg  tbe  sen- 
tence 10  evidence.  '  Marshall  v  Parker ,  2  Qtmph  69. 

*  (e)  Kcc.  Crondson  mod  othen  v  Leonard,  4  Cranch,  434.    6  Cranch  45.  Deaip- 
s*y  a  Insurance  Company  of  Philadelphia,  ]  Bxnruy  2fl9.  n.     Baxter  et  al.  v  New 
EogJaodAI  trior  Insurance  Company,  G  Mats.  Rep.  277.  8.  C.    7  Mast.  Rtp.&b.      »y  + 
Brown  v  Onion  focuranco  Company,  4  Lay  170.    4  DalL  424.    Condy't  i/arat. 
T06.  a, 

Tbe  Supreme  Court  of  tbe  state  of  New- York  bad  decided  111  *  variety  of  in* 
itaoesn  in  c«nJbnoity  with  tbeffeglnh  doctrine,  \ridc  1  Johns.  Co*.  34! .  2  John*. 
Qu.  127.  174.  4  J#fats.lof.  16.  2  Coitus*  Cat.  in  Error  348.)  in  favour  of  tau 
coodntirenestof  tbe  sentence  of  a  foreign  court  of  admiralty  as  between  insur- 
ers ao4  insured;  but  a  contrary  doctrine  was  fiaatlv  pstablisbed  by  tbe  decision 
of  tbe  Court  of  Errors  in  yandtnhauvd  v  The  United  Insurance  Company,  t 
Jeans*  On.  451.  and  such  sentence  was  neld  to  be  no  mor*»  than  prima  frfie  evi- 
dence of  tbe  facta  umieb  it  contains.  Johnston*  Ludlow,  2  Jo1™.  Cos  4S1.  Loans; 
v  Untied  Insurant*  Company,  Ibid  487.  Got*  *  Z*n>,  P*d  480.  Kanble  v  /Mute- 
lander,  3  Jekns.  Cos.  13a  Radchtf*  United  Insnranra  Company,  9  J»hnt  Rep. 
ST7.    Nevertheless  the  decision  of  a  prist  cart  is  conclusive  at  to  the  avopsit^ 
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ground  of  ^nen^y.'s  property,  it  it,  conclusive,  that  the 
property  belongs  to  enemies,  not  only  for  the  immedi- 
ate purpose  of  such  a  sentence,  but  it  is  binding  on  all 
courts  and  as  against  all  persons. (I)    And  the  sonteace 
is  binding,  whether  it  proceed  to  cqnderan  the  ship  ex- 
pressly as  being  enemy's  property,  or  whether  such  a 
ground,  of  decision  can  only  be  collected  from  .other 
parts  of  the  proceedings  ;  and  this,  although  it  appear  on 
the  face  of  the  sentence,  that  the  prize-court  arrived  at 
the  conclusion  through  the  medium  of  rules  of  evidence 
and  rules  of  presumption,  established  only  by  the  par- 
ticular ordinances  of  their  own  country,  and  not  admis* 
sible  on  general  principles.  (2)(a) 

■ 

The  sentence  is  conclusive  evidence  of  the  points, 
upon  which  it  professes  to  decide.  (3)  Thus,  for  exam- 
ple, if  it  proceeded  upon  the  ground  of  the  property  not 
being  neutral,  it  k  conclusive  against  the  insured,  that 
be  has  not  complied  with  his  warranty. (4)(7>J  If  no  spe- 
cial ground  is  stated,  and  the  ship  is  condemned  general- 
ly as  lawful  prize,  it  is  to  be  presumed  from  the  con- 
demnation, as  no  other  cause  appears,  that  the  sentence 

(I)  Kindersly  r.  Chase,   Pal.   ins.  Fisher  v.  O Tie,  1  Camp.  418.    Ererta 

490.  v.  Hannam,  t  Man  ha  U,  79.    See  ante, 

('<!)  Bolton  y.  G I  ad  •  tone,  5  Cast,  155.  p.  267. 
2  Taunt.  85.    Baring  v.  Roy.  Ex.  Ass.        (4)  Barzillay  v.  Lewis,  Park  loser. 

Comp.  b  East,  99.  469.    Baring  v.  Clagett,  3  Bta.  &  Poll 

(3)  Christie  v.  Secretan,  8  T.  R.  196.  lit) I. 


*  in  an  action  of  trover.     Whetltvrighl  v  Dtpeyshri  1  Johns.  Rep.  471.    The  legis- 

lature of  Pennsylvania  have  settled  the  law  in  that  state  against  the  coochawt- 
ness  of  the  sentences  of  Prize  Courts,  farther  than  as  respects  the  property. 

(a)  The  depositions  contained  in  the  proceedings  of  a  foreign  court  of  admiral- 
ty, condemning  a  vessel  are  not  evidence  in  an  action  upon  a  policy  of  msoraBC* 
on  the  vessel.    Marine  Ins.  Co.  v  Hodgson ^  6  Cranck  Rep.  207. 

(b)  Vide  n.  (a)  supra.  So,  if  it  proceed  on  a  ground  of  blockade,  it  is  conclu- 
sive of  that  fact.  Croudaon  and  others  v  Leonard,  4  Cranch  434.  And  where 
the  sentence  stated  a  condemnation  for  a  breach  of  blockade,  and  for  other  su$ 
eitnt  reasons^  without  stating  them,  the  Court  rejected  the  latter  words  aa  sur- 
plusage. Baxter  ct  el.  v  IVm  England  Murine  Imuramt  Oamsnmyt  f  Mw 
Rep.  U77. 
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proceeded  on  the  ground  of  the  property  belonging  to 

an  enemy ;  and  the  sentence,  in  such  a  case,  has  been 

held  to  be  conclusive  evidence,  that  the  property  was 

hot  neutral *(i)(a)  In  the  case  of  Bernardi  v.  Motteux,(2)       [269] 

where  there  wa9  some  ambiguity  *in  the  sentence,  so     #  251 

that  the  precise  ground  of  the  determination  could  not 

be  collected,  the  Court  of  King's  Bench  considered 

themselves  at  liberty  to  examine,  whether  the  ground, 

on  which  the  sentence  proceeded,  but  which  was  not 

stated,  actually  falsified  the  warranty  contained  in  the 

po\icy*(b)    Hence  it  follows,  that  it  does  not  He  on  the 

(1)  Saloucci  v.  Woodman,  Park  Ins.        (2)  2  Doug.  474.     3.  Bos.  &  Full. 
471.  8T.  R.444.  215. 


(a)  Scd  vide  Fisher  v  Ogle,  1  Campb.  418.  Lord  ElUnborough  there  held  that 
as  the  sentence  did  not  say  that  the  ship  was  not  Amtrican^  it  was  not  to  be  consid- 
ered as  evidence  of  what  it  did  not  specifically  affirm.  A  verdict  having  been  found 
for  the  insured,  the  Court  of  King's  Bench  refused  to  grant  a  rale  to  show  arose 
why  there  should  not  be  a  new  trial ;  and  Lord  Ellenborotigh  said ;  u  I  most  look 
to  the  adjudicative  part  of  the  sentence,  and  there  f  find  nothing  distinctly  stated 
as  to  the  ship  or  her  cargo  not  being  American.  Have  you  any  case  in  which  it 
was  held  that  judges  most  fish  for  a  meaning,  when  a  sentence  of  this  kind  is 
produced  to  them  P  Here  the  foreign  court  seems  not  to  have  formed  any  settled 
opinion  upon  the  subject,  and  not  to  have  known  or  cared  on  what  grounds  it  pro- 
ceeded to  a  condemnation.  It  is  by  an  overstrained  comity  that  these  sentences 
are  received  as  conclusive  evidence  of  the  facts  which  they  positively  aver  and 
upon  which  they  specifically  profess  to  be  founded.1'  In  a  case  in  Massachusetts, 
subsequent  to  that  of  Baxter  v  A".  E.  Insurance  Company  cited  supra,  a  majority 
of  the  court  (Parsons,  C.  J.  and  Parker  J.)  lay  down  the  rule,  that  when  it  does 
not  appear  by  the  decree  itself  on  what  particular  grohnd  the  condemnation  was 
had,  the  case  is  to  be  open  to  evidence,  as  to  all  the  points  which  it  may  be  necc3  • 

sary  for  parties  in  interest  here  to  establish,  except  the  fact  of  condemnation.  v' 

"Now  if  we  look,91  says  the  Ch.  J.  "to  the  adjudicative  port  of  the  sentence  in 

this  case,  we  find  the  ship  was  condemned  as  good  and  law  ful  prize :  if  we  look  for 

reasons,  we  shall  find  that  she  was  so  condemned,  because  she  had  been  rescued, 

•r  otherwise :  that  is  for  the  reason  specifically  set  forth,  or  for  some  other  reasou 

vh'tch  is  not  stated .    Upon  the  whole  1  think  that  we  go  full  far  enough  to  holding 

sentences  to  be  conclusive,  when  they  distinctly  and  specifically  state  the  causes  of 

condemnation:  but  that  parties  in  this  country,  to  contracts  made  here,  ought 

not  to  be  bound  by  a  trial  in  a  foreign  forum,  in  any  cases,  but  those  which  come 

strictly  within  the  judicial  decisions  upon  the  subject."    Robinson  and  another  v. 

Jonti,  8  Mass.  Rep.  536.    Et  vide  Vassee  v.  Ball,  %  Yeates,  Rtp.  278. 

(b)  Where  the  property  was  warranted  neutral,  and  the  libel  stated  several 
grounds  pf  forfeiture,  and  the  sentence  of  condemnation  was  general,,  without  spe- 
cifying any  particular  cause  of  forfeiture,  it  was  held  that  the  assure d,  natwitu- 
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party,  tf  ho  produces  the  ^ertt^^e,  to  sVeir  thtt  itte» 
proceeded  on  the  ground  of  enemy's  ^propterty ;  but 
it  is  incumbent  on  the  other  party,  who  objects  to  the 
sentence,  to  shcur  that  'it  proceeded  -drt  sonfe  other 
'ground. (iy  '  '      ' 


'.  > 


"  Where' the  sentence  professes  to  be  itfacte  on  particu- 
lar grounds,  which  are  set'  forth  in  the  sentence,  but 
which  appear  not  to  warrant  the  condemnation,  the  sen- 
tence will  not  be  conclusive  as  Co  such  facts.f2j  Or  if 
the  sentence  has  not  decided  the  question  of'  property, 
nor  declared  whether  it  be  neutral,  but  condemned  the 
'property  as  prize,  solely  on  the  ground  that  the  ship  had 
violated  an  ex  parte  ordinance,  to  which  the  neutral 
country  had  not  assented,  or  on  the  ground  of  a  foreign 
ordinance  against  the  law  of  nations,  such  a  sentence, 
though  conclusive  of  the  question  of  prize  or  no  prize, 
would  not  be  conclusive  of  the  fact,  whether  or  not  the 
ship  were  neutral. (3)  Lastly,  sentences  of  condemna- 
tion in  foreign  courts  of  prize  are  admissible  only  where 

*  such  courts  are  constituted  according  to  the  law  of  na- 
tions, and  exercise  their  functions,  either  in  the  bellige- 
rent country,  or  in  the  country  of  a  co-belligerent  oral* 
ly  in  the  war.f4J  It  has,  therefore,  been  determined, 
that  a  sentence  pronounced  by  the  authority  of  the  cap- 
turing power,  within  the  dominions  of  a  neutral  coun- 

•  try,  to  which  the  prize  may  have  been  taken,  is  iile- 

(!)  Kindersly  v.   Chest,  Part  las.  Bird  t.  Appleton, 8 T.  It  582.    Barn? 

490.  v.  ClagMt,  3  Bos.  and  Ml.  24*.  •  Bol- 

(2)  Calvert  v.  Bovil,  7  T.  R.  533.   8  too  v.  Gladstone,  2  Taunt,  ftfr.  ft».  See 

T  K.  444.  2  Camph  154. 

.      (3)  PDUard  r.  Bell.  8  T.  ft.   444.  (4)  Oddyv.  Bovil,2East,473. 


stand  i ng  the  sentence  might  show  that  the  property  **s  American.  Vast*  v  BaU, 
2  Vail.  270.,  same  case  in  Yeatts  Rep.  where  the  libel  stated  one  ground  of  for- 
feiture (as  enemy's  property)  and  the  vessel  was  condemned  on  another  gronad, 
.(as  breach  of  blockade,)  it  was  held  that  here  was  such  uncertainty  and  mnhigm- 
fy  that  the  parties  might  gp  into  extrinsic  evidence,  Blacklock  v  Stmtrtr  &Asjr 
'  363, 


See.  %]       *  * .  ifltff  <»  Far*ign>  #411*1*     ;.  ' ,  SSI 

g^flMW1  fi^Wl®gue©t!y  wqald  noj.bc  admissible  evi* 
denca.io  tyUity  the  wai^ntyoJCpeutraUty.fdj  . , 

.  #Th^  sentence  of  any  ,ath$r  foreign  court  of  compe*  #  232 
tent  jurisdiction,  directly  deciding  a  question  which  was 
properly  cognizable  by  the  jaw  of  the  country,  seems  to  l"'  UJ 
be  conclusive  here,  if  the  same  question  arise  incidental* 
ly  between  the  same  parties  in  this  country.  Thus  the 
sentqpee  of  a  foreign  court  of  competent  jurisdiction* 
directly  establishing  a  marriage  in  that  country  would 
be  conclusive  in  any  of  our  courts  on  the  validity  of  the 
niarriage,(2)  So,  where  a  party,  having  accepted  a  bill 
of  exchange,  drawn  upon  .him  at  Leghorn,  instituted  .a 

* 

suit  there,  in  which  suit  his  acceptance  was  vacated,  and 
upon  his  return  to  this  country  being  sued  again  on  his 
acceptance,  applied  to  the  Court  of  Chancery  for  an  in- 
junction and  relief  against  the  second  action.  Lord  Chan- 
cellor King  decided,  that  the  cause  was  to  be  determin* 
ed  by  the  lawpf  the  country  where  the  bill  was  nego- 
tiated, and,  as  the  acceptance  had  been  there  declared 
void  by  acompetent  jurisdiction,  he  thought  the  sentence* 

(1)  flavelock  v.  Rock  wood,  8  T.  R.  429. 

263.    Case  of  the  Fbd  Oyea,  8  T.  R.  (2)  By  Lord  Hardwicke,  ia  Roach  v 

270.   n.(a)     1    Rob.  Adm.   Rep.   135.  Garvan,!  Ves.  159. 

Dooaldioa   *. '  Thompson,    I   Campb.  t 


>  ■  ,  «  *  * 

(a)  It  if  not  only  necessary  that  the  court  should  be  constituted  in  conformity  to 
the  la*  of  nations,  bat  alsfr  that  the  en  bject  matter  should  be  within  its  jurisdiction ; 
therefore  a  sentence  of  coodemoatioo  pronounced  by  a  prize  court,  upon  property 
lying  ill  the  ports  of  another  nation,  not  an  ally  of  the  captor,  ii  i  a  valid,  and  does 
not  work  aehe\nf«  of  the  property.  The  want  of  jurisdiction,  then,  being  an  ob- 
jection to  the  competency  of  the  proceedings,  it  foHows  thai  the  sentence  is  not 
conclusive  ai  to  the  jurisdiction  of  the  court  pronouncing  it,  but  that  their  au« 
thority  may  be  inquired  into  by  another  court,  in  another  coun  try,  when  called 
on  to  decide  whether  the  right  of  property  has  been  changed.  Rose  v  Himrly,  4 
CranchtU.  Wkcclnrighl  v  Depeyster,  I  Johns.  Rep.  471.  Sed  vide  Oitriot  r 
/ousiaf,  3  Sinncy  223.,  where  it  was  held  that  it  was  not  necessary  in  order  to 
give  jurisdiction  to  a  prize  court  that  the  property  captured  should  have  been 
brought  within  the  dominions  of  the  captor:  that  seizure  and  safe  possession  are 
all  that  are  necessary  to  gi^e  jurisdiction,  and  whether  the  possession  be  within, 
the  dominions  of  the  captor t  or  of  a  neutral,  is  immaterial.  The  Court,  howev- 
er, expretsly  decided  that  they  might  inquire  into  the  jurisdiction  of  the  prbm 
ee»rt,  and  if  toad  to  possess  jurisdiction  its  decreet  were  conclusive. 
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hhiK  here  also  be  conclusive.(l)    So,  on  a,  ci&uinal 

charge,  as  for  murder  committed  in  a  foreign  country, 
an  acquittal  in  that  country  might  be  pleaded  here  in 
bar  to  an  indictment  for  the  same  offence  5(2)  because, 
«ays. JMr.  Justice  Bailer,  a  final  determination  in  a  court 
(having  competent  jurisdiction  is  conclusive  in  all  courts 
*>f  concurrent  jurUdiction.(d)  From  the  two  test  cases, 
the  folIjTvi:ig  principle  seems  to  be  properly  dednctble, 
namely,  that  a  party,  who  has  been  once  discharged  from 
a  criminal  charge  or  a  leg8l  demand  by  the  sentence  of 
a  foreign  court  of  competent  jurisdiction,  may  protect 
himself  by  that  sentence  against  any  fresh  suit  or  prose- 
cution instituted  here  for  the  same  cause.faj 

» 

If  an  action  is  brought  in  this  country,  as  an  action  of 
debt  or  assumpsit,  directly  upon  a  foreign  judgment,  the 
sentence  has  been  considered  prima  facie  evidence  of 

*  253  the  deht,  *but  not  conclusive.^)  Lord  Kenyon,  in- 
deed, in  the  case  of  Galbraith  v.  Neville, (4)  which  was 
an  action  of  debt  on  a  judgment  in  the  supreme  court  of 

P«  If      Jamaica,  said,  he  entertained  serious  doubts  concerning 

the  doctrine  laid  down  in  the  case  of  Walker  v.  Wit- 

1  .terf(5).that  foreign  judgments  are  not  binding  upon  the 

parties  here ;  and  after  referring  to  a  case,  which  might 

(1)  Burrow*  v  Jem  mo,  2  Stra.733.  Leach.  Cr.  C.  TGO. 
<2)  Uu'cltin«OD'»cair.  ciied  I  Show..       (4)  I  Doug*  Rep.  5  o.  (2)  anclJ  Ea* t. 

Re>).  6. ;  aUo  in  2  -tr.  7.13.  476.  n.  (ft)  S.  C. 
'■     (.^  Bui).  N.  P.  415.    Roche's  ease,  I        (5)  1  Doug.f.' 


(a)  A  vessel,  having  been  captured  by  a  French  privateer,  was  carried  into  t 
port  in  one  of  the  Spanish  colonic,  sod  there  dismantled  and  abandoned.  The 
vessel  having  stra<  ilea  on  the  beach,  was  tone  months  after  sold  at  auctiqp  by 
the  commanding  officer  of  the  port,  and  purchased  by  the  defendant,  who  repaired 
her  aod  brought  her  to  New- York j  in  an  action  of  trover  brought  by  toe  original 
owaer,  it  was  held  that  the  vessel  being  abandoned,  and  a  wreck,  aod  having  bees 
told  according,  to  the  laws  of  Spain,  in  cases  of  wreck  or  derelict,  the  property 
was  transferred  by  the  sale  to  the  purchaser,  who  thereby  acquired  a  valid  till* 
against  all  the  world.    Grant  if  Swift  v  M'Lachlm,  4  Jthns.  Aco.34. 

(ft)  Vide  Buttrkk.4  Wife  9  Allen,  8  Mw.  Rep.  273.  9  Mau.  £*/.  464.  * 
J%k*i.  fl«f .  169. 


See.  VI  tafil  in  Foreign  CWte.    *  *5* 

teem  fe  pbiHk  against  hi*  opiniort,  he  added,  "that  is  not 

an  authority  for  saying  that  we  can  revise  the  judgment* 

of  the  lowest  courts  in  foreign  countries,  where  they 

hare  competent  jurisdiction."     However,  Mr.  Justice 

Bulter,  in  the  same  case,  said, "  The  doctrine  which  wa§ 

laid  down  in  the  case  of  Sinclair  v.  Fraser,  has  always 

been  considered  the  true  line  ever  since,  namely,  that 

the  foreign  judgment  shall  be  prima  facie  evidence  of  the 

debts  and  conclusive,  till  it  be  impeached  by  the  other 

party."    *As  to  actions  of  this  sort,"  he  continued, 

"  see  how  far  the  Court  would  go,  if  what  was  said  in  the  > 

case  of  Walker  v.  Witter  were  departed  from.     It  was 

there  held,  thai  the  foreign  judgment  was  only  taken  to 

be  prima  facie  evidence,  that  is,  we  will  allow  the  same 

force  to  a  foreign  judgment,tbat  we  do  to  those  of  our  own 

courts  not  of  record  :(1)  but  if  the  matter  were  carried 

farther,  we  should  give  them  more  credit;  we  should  give 

them  equal  force  with  those  of  courts  of  record  here.—- 

Now  a  foreign  judgment  has  never  been  considered  as 

a  record :  it  cannot  be  declared  on  as  such,  and  a  plea 

of  nul  tie  I  record  in  such  a  case  is  a  mere  nullity.    How 

then  can  it  have  the  same  obligatory  force  ?    In  short, 

the  result  is  this;  that  it  is  prima  facie  evidence  of  the 

justice  of  the  demand  in  an  action  of  assumpsit,  having  no 

more  credit  than  is  given  to  every  species  of  written 

agreements,  namely,  that  it  shall  be  considered  as  good, 

tilt  it  is  impeached/'     And,  in  the  case  of  Philips  v. 

Hunter(2),  Eyre,  C.  J.  said,  u  It  is  in  one  way  only  that 

the  sentence  or  judgment  of  the  court  of  a  foreign  state  is 

examinable  in  our  courts,*and  that  is,  when  the  party  who     #  254 

claims  the  benefit  of  it  applies  to  our  courts  to  enforce  it. 

When  it  is  thus  voluntarily  submitted  to  our  jurisdiction* 

we  treat  it  not  as  obligatory  to  the  extent,  to  which  it 

would  be  obligatory  perhaps  in  the  country  in  jvhjch  it 

was  pronounced,  nor  as  obligatory  to  the  extent,  te     /-7-rj 

which  by  our  law  sentences  and  judgments  are  obligato- 

(t)  Ace.  Ld.  Mansfield  in  Herbert?       («)  £H.BtaA.41S.i«cnw 

C*ak,WUl*iftcp.U7.!i.(*) 
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*  ry,  t\at  as  conclusive,  but  as  matte?  in  pais,  as*.  eoMid- 
eration  prima  facie  sufilcient  to  raife*  a  promise.  We 
examine,  it,  a$  we  do  all  other  considerations  of  pro* 
noises,  apd  for  that  purpose  we  receive  evidence  of  wfaat 
the  law.  of  the  foreign  state  is,  and  whether  the  judgment 
Is  warranted  by  the  law. "(7* J  It  is  now  fully  establish- 
ed, that  a  judgment  in  a  foreign  court  is  only  prima  facie 
evidence  of  a  debt,,  and  has  the  force  of  a  simple  cod- 
tract  between  the  parties.  t 


v 


But  although  the  foreign  judgment  is  only  prima  facie 
evidence  of  a  debt,  for  which  the  suit  abroad  was  insti- 
tuted, yet  for  many  purposes  it  will  be  conclusive  be- 
tween the  parties,  according  to  the  nature  of  the  subject- 
matter  and  the  purposes  to  which  the  evidence  is  appli- 
ed. Thus,  where  a  covenant  had  been  made  by  the  de- 
fendant to  indemnify  the  plaintiff  from  all  debts  due  from 
a  late  partnership  subsisting  between  the  plaintiff,  the 
defendant,  and  a  third  person,  and  from  all  suits  on  ac- 
count of  non-payment,  proof  on  the  part  of  the  plaintiff, 

(a)  The  Ifltwct.  of  the4lliarticleof  the cODftitotiooofthe United  Stated* 
elares  that,  "  Full  faith  and  credit  shall  be  given  in  each  state  to  the  public  acti» 
records,  and  judicial  proceeding!  oi  every  ether  state.  And  the  Congress  nay, 
by  general  laws,  prescribe  the  manner  in  which  such  acts,  records,  and  i 
shall  be  proved,  sod  the  effect  thereof."  By  virtue  of  the  power  granted 
congress,  by  an  act  of  May  26,  1790,  (Laws  U.  S.  vol.  1.  p.  115.)  after; 
the  mode  of  authentication  of  public  acts,  Ac.  declare,  that  •'  the  mid 
judicial  proceedings  authenticated  as  aforesaid,  shall  have  such 
given  jto  them  in  every  court  withio  the  United  States,  as  they  nsum  by  tutor 
usage  in  the  courts  of  the  state  from  where  the  said  records  are,  orsfeaUfce/ takes." 
"What  is  the  construction  of  this  act  of  eoagres*  j  what  is  the  effector*  *  jungiaimt 
io  one  state,  when  produced  in  evidence  ia  another ;  whether  it  is  to  be  reotiwd 
as  conclusive  evidence  of  a  debt,  or  to  be  regarded  in  the  same  light  as  faretga 
judgments  are  by  the  English  courts  P  are  questions  io  the  decision  of  wniefefbe 
courts  indifferent  states  have  essentially  varied  from-each  others 

Where  an  action  was  brought  io  the  circuit  court  ofPeoasyivtoia  diatrietOQ  a  ' 
judgment  obtained  in  New-  Jersey ,  the  plea  of  oil  debet  was  nejd  bad*  J  f  the  est*, 
says  Wilson,  J.  would  be  bad  in  the  courts  of  New* Jersey, 3ft;  i* taitaw;4br  ' 
whatever  doubts  there  might  he  on  the  words  of  the  mast  atittaeny  tfra*  axa>**»  tow- 
gress  effectually  removes  them;  declaring  in  direct  terms*  that  thefneordietetl 
have  the  same  effect  io  this  court,  as  in  the  court  from  wbkbit  waisaafcaav  fa  the 
courts  of  New-Jersey  no  such  plea  would  be  sfiltatoed :  and,«nere<or«vfe  sstaaaV 
misssible  many  court  sitting  u}Peonsylvania.    Armstrong  v^hrwn1!  Ert*t. 


I 

i 


Sec.  2.}  ttoiihPoreign'Caurtsr     ":   •"  2*4 

\ 

m 

that  ptt&aedf  ngs  Bad  been  instituted  in  a  foreign  cotirf 
agaihst  the  late  partners' ftfr  the  recovery  of  a  partbershfp 
debt/atid  that'a  decree  passed  against  (hem  for' want  of  ' 
all  ttfofttfer,*^  consequence  of  irhich  a  sequestration  is- 
saednfgainst  Hie  estate  ofthe  plaintiff,  and  he  Was  obliged'* 
to  paylhe  debt,)  fs  coiiclusire  evidence,  in  an  action  on**1 
the  c<yveri&it  against' the  defendant,  who  was  a' p&rty  to 
the 'foreign  suft,*aifd' having  notice  otfght  to  have  ap-  ° 
peared  and  made  his  defence  ;  and  the  defendant  is' riot" 
at   liberty  to  shew,  that  the  proceedings  are  errone- 
ous.(l)      :  * 


C  ip#arfcHbn  tTarltton,  etifaele  *  8elw.  t\.  Metooy  r  tftbboos,  2  Campb.  502. 


i'- 1 


Io  in?  «^|ip^^f.4fbt.brpo|h|Jn  M«ta»chus*tts<  oe  a.  jedgiah*  recovered  in. 
N«w  Hampshire,  on  a  promissory  note*  the  defepdanl  pleaded,  that  at  t|ie  time  of 
•igoirtg  ifte  note  and  making  the  promise,  he  was  an  Infant,  and  that  during  all  the 
tiin«iietw€e»:Aetii»eofWaki!ig>theriote'aDdproinl8e,  mud  the  recovery  of  tfi§ 
judgment.  Jie  was  aa  inhabitant  Qf,  and  resident  in,  Massachusetts:  the  plaintiff 
demurred  to  the  defendant1*  pleat,  and  judgment  was  givep  againjt  the  demurrer, 
Barilttv  Knight,  1  Mats.  Rep.  401 .'  But  io  a  subsequent  case  in  the  fame  court, 
which  was  an  action  on  a  jodgment  in  New-Hampshire,  in  which  process  had  been 
penofltUp  eervjrd  on  the  defeodaot,  a  majority  ofthe  court.  (Parsons,  C.  J.  and 
Parker*  J..;  contra  Sedgwick,  J.  who  relied  on  the  authority  of  Barlktt  v  Knight,) 
held  that  the  defendant  should  not  be  permitted  to  impeach  th«  judgment.  **  Judg- 
mentejam^o  Parsons,  Ch«  J.  rendered  in  any  other  of  the  United  State*  are  not 
wheqsyoduced  here  aa  tag  foundation  or  action*,  to  be  considered  as  foreign  judg* 
Bnenavthojaerits  of  which  are  tobeloquired  into,'aiwellas  the  jurisdiction  of 
the  courts  *eaderb*j4hesn.  Neither  are  they  t©  be  considered  at  domestic  jodg* 
aaeattvAeadetsat  ionor  courts  of  record,  became  tee  jurisdiction  of  the  courts  reli- 
deiiae;  thees  is  aonhject  of  inquiry.  Bbt  such  jodgroents,  so  far  is  the  court  ren- 
dering thesa  had  jurisdiction,  are  to  have  hi'our  courts  full  faith  and  credit.  They 
nay  the  usnse  bo  declared  opooatevidenees  of  debts  or  promises,  and  on  the  gene- ' 
rwliaea*  the juritditttoa  ofthe  courts- rendering  them  is  not  in  issue,  bat  not  the 
merits «l  the  jedpient."    BitsUl  *  Briggt,  9  Mts$.  Rep.  4K2. 

These*?**  this -subject  was  settled  in  the  state  of  New-York,  in  the  case  of 
HiUketkkkFUA  r  A*dn*s  r  Ceawet*  Rtp.  480 ;  m  which  it  was  held  bythrW 
jnsticei,  iLesdsvCh.J.Keai,  and  Raddle;  Js,)  against  two,  (Livingston,  J.  and 
Thoaaeeoa,  J.)  that  a  Judgment  in  another  state,  in  an  action  on  that  jodgment', 
wee  torhe  segeVied  as  a  foreigo  jodgment ;  and  that  the  constitution  and  act  or 
coa^rejwjs»relrfeoaired  thateredst  should  be  giten  to  its  contents,  but  that  the 
effect  jaijapaietsan  of  itaemioed  as  at  common  law.  Such  a  jodgment,  therefore, 
is  only  prima  faeitesadcoceef  *  debt.  Hrjfor  v  Bryden,  8  Johns.  Rep.  17*.  An 
s^ttosi^sawhainiilejilLBasjpen  tt«  and  the  defendant  may  plead,  whether  the 
aetiqp  he4abt  or  asanmpiit,  the  statute  of  liedtatibM.  Bvbbtll  t  Ckv&Hy*  5 
Joans.  R«p.  130.    Bet  in  the  case  ef  Mills  r  Duryu,  7  Cranch,  481.  Nil  debe^ 


} 
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When  it  is  said  that  a  foreign  jirigriient  is  evidence  of 
a  debt,  the  role  must  obviously  be  understood  with  this 
limitation,  that  nothing  appears  in  the  rfccord  of  proceed- 
ings, on  which  the  judgment  is  founded,  contrary  to  rea- 
son and  justice.     If  the  judgment,  for  Example,  should 


was  held  not  t  good  pie*  to  an  action  founded  nan  judgment  of  another  atate  — 
This  wai  nease  on  a  writ  of  error,  to  the  circuit  court  of  the  dUtrjct  qf  Columbia, 
id  an  action  of  debt,  upon  a  judgment  of  the  Supreme  Court  of  the  state  of  >>*• 
York,  to  which  the  defendant  below  pleaded  nil  debet.    Judge  Story  hi  deliver!*; 
the  opinion  of  the  court  aays,  ••  ft  it  argued,  that  the  act  of  tfaeSftb  May,  1790, 
provide*  only  for  the  admission  of  inch  .records  m  evidence,  but  does  not  drdare 
the  effect  of  such  evidence  when  admitted.    Thii  argument  cannot  be  supported  ; 
the  net  declares  that  the  records  duly  authenticated,  shall  have  earn  faith  and 
credit  as  it  has  in  the  state  court,  from  whence  it  is  taken.'    If  in  such  court,  it  ha% 
the  faith  and  credit  of  evidence  of  the  highest  nature,  vis.  record  eaidener,  it  must 
have  the  same  faith  and  credit  in  every  other  court.    Congress  have  therefore 
declared  the  effect  of  the  record,  by  declaring  what  faith  and  credit  shall  be  given 
to  it.    it  remains  only  then  to  inquire  in  every  case,  what  is  the  emset  of  n  juo^- 
njent  in  the  state  where  it  is  rendered  ?     In  the  present  case,  the  defendant  had 
full  notice  of  the  suit,  for  he  was  arrested  and  gave  bail,  and  it  is  beyond  all  doubt, 
that  thejudgment  of  the  Supreme  Court  of  New  York,  was  conclusive  npon  the 
parties  in  that  state.     It  must  therefore  be  conclusive  here  ajso."    Viae  Clark's 
Ex'r.  v  Carringlont  7  Cranch  Rep.  308.  Hampton  v  Me  ConncL,  3  WheaUm  Rrp. 
234    Gran  v  Sarmicnto,  I  Peters  Rep.  74    Buford  v  Bvford,  4  Mutnfbrd  Rep  24 1. 
And  in  the  state  of  New-York,  in  the  case  of  Borden  r  ffiUdk,  15" Jaam.  Rep.    »-JI. 
it  was  held,  that  a  judgment  obtained  in  the  courts  of  another  •fate,  having  jgris- 
•  diction  of  the  subject-matter  of  the  suit,  and  in  which  the  defendant  had  been  du- 
ly notified  to  appear,  was  conclusive  in  the  courts  of  that  state.    A  judgment  ob- 
tained in  another  country  or  ia  another  state,  in  a.  suit'cranMnctd  -vttfiout  per- 
tonal  service  of.  process  on  the  defendant,  is  not  even  prima  facia  evidence  of  a 
debt;  on  such  a  judgment  no  assumpsit  can  be  implied.     Buchanan  v  Rtuker,  9 
East  192.    Kibbe  v  Kihht,  Kitby  119.    ButtrMc  *  Wfr  f  Jtlen,  %  Mm.  Rrp. 
273.    P*nlingduxrWas<mSrSmith,\zJakns.RepA9'2.    B*rd*m*W*k,  died 
above.    As  where  the  suit  is  commenced  by  attachment  on  the  defendant's  £oo^#. 
who  is  himself  a  non-resident.     Kilburn  v  rfwdmrtk,  5  Johns.  Rep.  37.    PMehi 
v  HoOcer,  I  Dall.  261 .    Robinson  v  Exr*s  tf  Ward,  8  JWfcsts.  JfeavM.    And  it  ha? 
Veen  held  in  the  state  of  New- York  that  no  action  would  lie  upon  a  judgment  ob- 
tained in  another  state  against  a  person,  resident  in  New-York,  in  an  action  com- 
menced by  the  service  on  the  defendant,  while  in  the  state  of  New- York  of  a  mi  r 
to  show  cause,  rach  service  being  void,  as  well  rJU '  grtraral  ptvjcjjftes,  as  by  the 
ttatttte  Je  praemt  and  support  the  jurUJUMan  of  tte  aiofe,  although  tsse  rule  to 
-anna?  cause  was  in  the  nature  of  a  sci.  fa.  to  charge  the  defendant  de  bonis  jwwprit.% 
grounded  on  a  previous  judgment  obtained  against  him  ib  a  representative  capaci- 
ty.   Fenhn  r  Gcrrlick,  8  Johns.  Rep.  W4 .    But  where  fre'fcftwtotipleariad  id  an 
action  brought  in  Connecticut  on  a  judgment  recovered  in  Massachusetts,  that  at 
.the  time  the  former  sqit  was  commenced  he  was  not  an  inhabitant  f  Maanmcau- 
settt,  or  resided  or  had  property  there,  the  plea  was  held  bad  because  it  did  r*nt 
deny  notice.    Smith  v  Rhocdes,  t  Vop,  168. 
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Appear  to  have  passed  against  a  defendant,  who  hbd  not  * 
been  served  with  process,  nor  had  any  opportunity  to 
defend  the  action,  such  a  judgment  would  not  be  enforc- 
ed by  courts  of  justice  in  this  country.  This  point  oc- 
curred in  the  case  of  Buchanan  v.  Rucker,(1)  where  it 
appeared  from  the  proceedings,  that  the  summons  had  [ZT& 

been  served  by  nailing  up  a  copy  of  the  declaration  on 
the  door  of  the  courthouse ;  and  it  was  adjudged,  that 
although  such  might  be  the  practice  abroad,  it  was  a 
practice  inconsistent  with  all  principles  of  justice,  and 
that  the  judgment  therefore  could  not  be  made  the 
ground  of  an  action  of  assumpsit* 


Sjkct.  III. 

Of  Judgments  in  rem  in  the  Exchequer  9  and  by  Commis- 
sioners of  Excise. 

A  JUDGMENT  of  condemnation  in  tbe-eourt  of  Ex- 
chequer, where  proceedings  in  rem  hare  been  institut- 
ed is  conclusive  evidence  in  any  other  court,  as  to  all  the 
world,  that  the  goods  were  liable  to  be  seized. (9)    The 
jurisdiction  of  the  oourt  of  Exchequer  in  this  case  is  not 
only  competent,  but  sole  and  exclusive :  and  though  no 
formal  or  express  notice  is  given  to  the  owner  of  the 
..goods  in  person,  yet  he  has  sufficient  notice  to  try  the 
point  of  forfeiture,  by  the  seizure  of  Ms  property,  by  the 
proclamations  according  to  the  course  of  the  court,  and 
by  the  writ  of  appraisement. 
■ 

Whether  a  condemnation  by  the  commissioners  of  ex% 
cise -ought  to  have  the  saiue  conclusive  operation,  as  a 
j^^entbf  condemnation  in  the  court  of  Exchequer,  has 
not  been  clearly  settled-    In  the  case  of  Henshaw  r* 

•w*»an  action  of  trespass,  brought 


(V)  I  Cftnpb.  6S.   *  Bait,  198.  S.    979.    By  Ld.  Kenyoo  C.  J.  ioGeyer* 
€-  Agwlhus    7   T.  R.  $>8.    Butt.  $.  F 

(2)  Scrtt  ?  SbevBUB,  »  EImSe.  fop*    21*. 


■  / 


s 


P^J 


#255  Of  Judgments  in  rem  t»  Exchequer,       [Ch.  3» 

* 

.  •  against  a  revenue  ^officer,  for  seizing  goods  supposed 
to  have  been  irregularly  lodged  and  concealed,  a  sen- 
tence of  condemnation  by  commissioners  of  excise  was 
offered  as  conclusive  evidence  against  the  plaintiff;  but 
Mr.  Justice  Biackstone,  who  tried  the  cause, (1)  refused 
to  admit  it  to  that  extent,  directing  the  jury  that  such  a  sen- 
tence was  evidence,  but  not,  like  a  condemnation  in  the 
Exchequer,  conclusive.  On  a  motion  afterwards  for  a 
jiew  trial,  upon  this  supposed  misdirection,  the  Court  of 
Common  Pleas  confirmed  the  Judge's  opinion.  "  The 
reasons  and  authorities,"  it  was  said,  "  relied  on  in  the 
case  of  Scott  v.  Shearman,  and  other  cases  of  the  same 
kind,  extend  only  to  condemnations  in  the  Exchequer, 
which  is  the  king's  supreme  court  of  revenue,  but  not  to 
the  inferior  jurisdiction  of  the  boards  of  excise  and  cus- 
toms." 

From  the  report  of  the  case  of  Scott  v.  Shearman  (2; 
it  appears,  that  the  ground  of  Mr.  Justice  Biackstone'* 
opinion  was  "  that  implicit  credit  ought  to  be  given  to 
any  judgment  in  a  court  of  record,  which  has  competent 
jurisdiction  of  the  subject-matter,  and  that  the  jurisdic- 
tion of  the  Court  of  Exchequer  was  in  such.a  case  not 
only  competent,  but  sole  and  exclusive."  The  opinion? 
of  C.  J.  De  Grey  and  the  other  Judges  are  not  reported. 
They  agreed  in  thinking  the  judgment  of  condemnation 
in  the  Court  of  Exchequer  conclusive  evidence  of  the 
right  of  seizure,  but  it  does  not  appear  whether  they 
thought  it  conclusive  on  the  ground  of  its  being  a  judg- 
ment of  a  court  of  record.  Nor  is  this  reason  stated  a* 
the  ground  of  determination  in  any  of  the  authorities  re- 
ferred to  by  Mr.  Just.  Biackstone.  .  A  different  prine! 
pie  was  certainly  established  in  the  case  of  the  Duche? 
of  Kingston(3),  where  De  Grey,  C*  J,  in  an  elaborate 
judgment  delivered  the  unanimous  opinion  of  the  Judges  t 
and  it  is  observable,  that  he  pronounced  this  judgment 

"(0  Lond.  Sitt.  1778.  2  Black.  Rep.        (2)  2  B lac. Rep.  979. 
H7#.  (3)  11  St.Tr.  itf!. 
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within  a  y*ar  after  the  determination  of  the  court  in  *the   •*. 
case  of  Scott  afad  Shearman*     The  principle  there  estab- 
lished is  not  confined  to  the  judgments  of  courts  of  re- 
cord, some  of  which  are  of  a  very  inferior  description,   - 
but  extends  equally  to  every  court  of  competent  or  ex- 
clusive jurisdiction ;  and  the  examples  cited  by  C.  J. 
De  Grey, in  illustration  of  this  principle,  are  all  drawn 
from  the  proceedings  in  ecclesiastical  courts,  none  of 
which  are  classed  among  courts  of  record.    It  seems 
therefore  correct  to.  infer,  from  the  rnle  established  in 
the  Duchess  of  Kingston's  case,  as  well  as  from  analogy 
to  several  cases  mentioned  in  the  course  of  the  present 
chapter,  that  a  sentence  of  condemnation  by  commission- 
ers  of  excise  will  be  conclusive,  on  the  right  of  seizure 
coming  incidentally  into  question  in  any  other  court,  in    ,  >r ,  n 
all  cases  where  by  act  of  parliament  they  have  a  sole  or    ^  J* 
exclusive  jurisdiction. 

In  support  of  this  position,  the  following  authorities 
may  be  cited.  First,  in  an  action  of  trover  against 
commissioners  of  excise,  (1)  for  levying  the  plaintiff's 
goods  by  their  warrant  under  statute  12  C.  2*  c.  23.,  the 
point  was,  whether,  after  they  had  adjudged  low  wines 
to  be  strong  wines  perfectly  made,  their  judgment  could 
be  drawn  in  question  again,  so  as  to  make  the  officers 
chargeable.  The  Court  gave  judgment  for  the  plain- 
tifiV  on  the  ground,  that  the  defendants  had.  exceeded  * 
therr  jurisdiction.  Rainsford  B.  said,  that .  the  defend- 
ants might  well  enough  have  justified  by .  virtue  of  an 
authority  from  the  commissioners  of  excise,  who  'are 
judges  of  the  fact,  and  whose  authority  is  not  traversable 
by  the  plaintiff,  and  that  the  plaintiff  here  must  have  ta- 
ken his  remedy  by  appearand  no  otherwise*  But  if  the. 
commissioners  exceed  their  authority,  and  that  appear  to 
the  Court,  then  their  proceedings  are  coram  non  judice, 
and  an  action  of  trespass  lies.    But  if  that  does  not  ap- 

(I)  Terry  v  Huntington  and  Others,    Groeovclt  t  Dr.  Burnett,  1  W.  Ravm. 
Hardr.  480.  cited  by  Holt,  C  J.  io  Dr.    47!.  # 
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*       '  pear,  it  must  be  otherwise.     Hale  C.  B.f  and  the  other 
judges  present,  argued  to  the  same  effect* 

*  2W  *In  another  case,  which  was  an  action  of  trespas* 
against  the  commissioners  of  excise  (1)  for  taking  (be 
plaintiff's  money,  the  defendants  pleaded  not  guilty,  and 
gave  in  evidence  their  warrant  and  a  judgment  against 
the  plaintiff,  on  an  information  against  him  for  an  of- 
fence against  an  excise  law.  It  was  objected  on  be- 
half of  the  plaintiff  that  this  judgment  was  not  peremp- 
tory, and  that  the  plaintiff  in  this  action  was  at  liberty 
to  disprove  the  truth  of  the  matter  of  fact  upon  which 
the  defendants  grounded  their  judgment.  But  this  was 
denied  by  the  Court,  and  a  distinction  was  taken',  name- 
ly, that  if  the  commissioners  had  intermeddled  with  a 
•  thing  which  was  not  within  their  jurisdiction,  then  all  i* 
coram  non  judice,  and  that  may  be  given  in  evidence 
upon  this  action  mr  but  it  is  otherwise,  if  they  are  only 
mistaken  in  their  judgment  in  a  matter  within  their  cog- 
nizance, for  that  is  not  enquirable,  otherwise  than  upoi. 
an  appeal. 

A  third  case  may  be  cited  to  the  same  effect.    In  an 
action  of  trover  for  a  quantity  of  tea,  (1)  it  appeared  in 
evidence  that  the  plaintiff  sent  the  tea  for  one  Lloyd 
with  a  permit,  but  the   porter  in  his  way  called  at  the 
house  of  one  R.,  and  set  it  down  there,  where   the  de- 
fendant, an  excise  officer,  seized  it  as  forfeited  for  being 
brought  to  R.'s  house  for  R.'s  use  without  a  permit  to 
that  place,. according  to  the  statute  10  G.  1.  c.  10.  s.  16. 
Upon  not  guilty  pleaded,  the  defendant  to  shew  that  tht 
property  was  out  of  the  plaintiff,  produced  a  conderr. 
cation  by  the  commissioners  of  excise  upon  an  inform;: 
tion  against  R.  for  receiving  this  tea  without  a  permit, 
which  sentence,  it  was  insisted,  was  conclusive  evidence 
of  that  fact,  being  a  judgment  before  a  proper  jurisdic- 

(1)  Puller  t  Fotch,  before  Holt  C.  J.    C.  J.  Sittings  after  Easier  Term  ITU. 
Carth.  3J6.  Rep.  temp.  Holt,  287,  S.C.    1  Hargr   La*  Tracts,  p.  4fcB.  n.    irort 

(2)  Roberts  v  Fortune,  before  Lee,    Ford1*  MS. 
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tion.  On  the  other  side  it  was  insisted/  that  the  plain- 
tiff was  no  party  to  the  suit;  that  R.  had  nothing  to 
do  with  the  tea  ;  and  that,  if  he  made  a  feigned  de- 
fence, or,  as  the  case  was,  made  default,  yet  the  plaintiff 
ought  not  to  be  affected  by  that,  but  might  shew,  *that 
this  was  a  case  not  subject  to  forfeiture.  But  Lee  C.  J. 
said,  "  The  judgment  of  forfeiture  is  a  judgment  on  the 
thing  itself.  How  the  tea  came  to  R.'s  house  was  a  mat- 
ter proper  for  the  consideration  of  the  commissioners ; 
and,  if  the  plaintiff  was  willing  to  have  defended  the 
suit,  he  might  have  come  in  pro  interesse  suo,  which  as 
he  has  not  done,  his  property  is  bound.  There  is  no 
more  in  this  than  the  common  case,  namely,  that  courts 
of  law  pay  such  deference  to  the  judgment  of  each  other 
in  matters  within  their  jurisdiction,  that  the  first  deter* 
ruination  by  a  proper  authority  ought  to  prevail  ;so  that, 
the  tea  being  forfeited,  the  property  could  not  be  in  the 
plaintiff.'9    And  upon  this  the  plaintiff  was  nonsuited. 


*  25S 


An  acquittal  in  the  Exchequer  was  considered  by 
Lord  Eenyon,  in  the  case  of  Cooke  v.  Sholl,  (1)  to  be 
conclusive  evidence  of  the  illegality  of  the  seizure.— 
That  was  an  action  of  trover  for  several  pipes  of  wine 
seized  by  the  defendant  for  want  of  a  permit.  At  the 
trial  of  the  cause,  the  plaintiff  gave  in  evidence  a  record 
of  acquittal  in  the  Court  of  Exchequer.  The  defendant 
then  insisted,  that,  under  the  circumstances  of  this  case, 
the  permit  had  expired,  before  the  seizure  was  made; 
and  Mr.  Justice  Heath,  who  tried  the  cause,  was  of  that 
opinion;  but,  on  its  being  suggested,  that  there  had 
been  a  different  determination  in  the  Court,  of  Exche- 
quer, he  reserved  the  point  for  the  opintou  of  the  Court 
of  King's  Bench,  with  liberty  to  enter  a  verdict  for  the 
defendant,  if  it  should  be  adjudged  for  him.  When  the 
case  came  before  the  Court,  Lord  Kenyon  thought  the 
record  of  acquittal  precluded  all  reasoning  on  the  con- 
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Till"  principle,  which  ha3  been  before  Uid  do* 
applicable  to  the  sentences  of  courts  of  just 
apply  equally  to  the  judicial  proceeding  of  other  t( 
nu!;,  which  arc  invested  with  an  exclusive  or  p 
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1810;  the  defendant  b«w{ht  ■  writ  of  «i«  h 
Slain,  tod  the  judgment  wis  llitK  rrErn.-;!. 
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A  sentence  of  deprivation  or  expulsion  of  one  of  the 
members  of  a  college,  by  the  master  and  fellows,  or  by 
the  visitor  on  an  appeal,  upon  a  subject  within  their  ju- 
risdiction, is  conclusive  ia  courts  of  law.  And  the  jus* 
tice  of  their  decision  cannot  be  questioned  even  in  the 
Kipg's  Bench,  though  it  belongs  to  that  court  to  control 
them,  if  they  exceed  the  bounds  of  their  jurisdiction, — 
On  this  principle,  a  mandamus,  to  restore  the  fellow  of  a 
college,  has  been  frequently  refused.(l)  In  the  case  of 
Philips  ?•  Bury,  it  was  decided,  on  an  appeal  to  the 
House  of  Lords,  that* a  sentence  of  deprivation,  by  the 
visitor  of  a  college  acting  within  the  limits  of  his  visita- 
torial jurisdiction,  *was  conclusive  evidence  in  an  ac-  *  260 
lion  of  ejectment  for  one  of  the  college  estates  ;  and  the 
judgment  of  the  Court  of  King's  Bench,  which  had  been 
given  on  the  opinions  of  three  Judges  against  the  opin- 
ion of  Lord  Holt,  was  reversed. (2)  And  in  the  last 
ease  on  this  Subject,  which  was  a  prosecution  for  an  as- 
sault in  turning  out  of  a  college  one  who  had  been  ex- 
pelled, the  Court  of  King's  Bench  determined,  thatevi-  , 
dence  impeaching  the  sentence  of  expulsion,  had  been 
properly  rejected  at  the  trial. (3) 

-  A  conviction  by  a  justice  of  the  peace,  who  has  com-  -  * 
petent  jurisdiction,  is,  till  reversed  or  quashed,  conclu- 
sive evidence  in  favour  of  the  justice,  in  an  action  against 
him  for  false  imprisonment. (a)  Thus  in  the  case  oF 
Strickland  against  Ward (4),  tried  before  Mr.  Justice 
Yates,  (which  was  an  action  of  trespass  and  false  impris* 
onment  against  the  defendant,  a  justice  of  the  peace,) 
the  defendant  produced  in  evidence,  under  the  general 
issue (5),  a  warrant  signed  by  him,  reciting  a  conviction 

(1)  Dr.  Widrington'sease,  1  Lev.  23.       (3)  R.  v.  Grandon,  Cowpw  31 5. 
Dr.  Patricks  cue,  1  Lev.  65.  Case  of       (4)  At  Winchester  sobs,  ass.  1767, 

New-College,  2  Lev.  14.  from  a  MS.  note  in  7  T.  R.  633.     li     v 

<S)  Philips  v.  Bury,  Skin.  417.  1  Ld.  East,  75.     16  Easi,  21. 
Raym.  5.  S.  C.    2  T.  R.  346.  S.  C.  (3)  St.  7  Jac.  I.  e.  5. 


(a)  Mathfr  9  Hood,  8  Johnt.  Rep.  44. 
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safely  kept,  until  lie  shall  Iw 

j  to  the  »aid  pariah,"  which  were  also 

mmllinefit, 

Bench  de  |hta  coin- 

authorised  by  '-.uncut, 

-a  entirely  void  :  tor  tlm  warrant  nf  coram 
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■ 
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produced  and  proved  in  court.  But  it  appears  Irom 
later  authoritiesj(l)  that,  in  such  jcollateral  proceedings, 
th&  informality  of  the  conviction  cannot  be  taken  ad- 
vantage of  by  the  plaintiff;  and  that,  if  the  magistrate 
iras  warranted  in  taking  cognizance  of  the  change,  and 
did  in  fact  convict,  this  will  be  sufficient  to  protect  Lim, 
however  irregularly  the  conviction  may  have  been 
drawn  up*(2)  It  may  also  be  collected  from  the  late 
case  of  Gray  v.  Cookson,(3)  that,  if  the  magistrate  bad  a 
•  general  jurisdiction  over  the  subject  matter,  evidence  of 
facts  not  stated  in  the  conviction  is  not  admissible,  to 
prove  that  the  conclusion  drawn  by  the  magistrate  was 
erroneous. 

It  is  a  general  rule,  with  respect  to  special  and  limited 
jurisdictions,  that  where  a  person  acts  as  judge,  (that  is, 
where  he  has  over  the  subject-matter  a  general  jurisdic- 
tion, which  he  has  not  exceeded)  he  will  not  be  liable 
to  have  his  judgment  examined  in  an  action  brought 
*  262     against  *him.(4)     Thus  if  an  ecclesiastical  Judge  pro- 
ceeds to  excommunicate  in  a  cause,  in  which  he  has  ju- 
r     n      risdiction  over  the  subject-matter,  he  will  not  be  liable 
*-"    J.     to  an  action,  although  he  proceed  to  excommunicate  er- 
roneously; but  if  he  excommunicates  in  a  matter,  in 
which  he  has  no  jurisdiction,  be  will   be  liable  to  an 
action. (5)    And  where  a  statute  provides,  that  the  judg- 
ment of  commissioners,  appointed  by  the  act,  shall  be 
final,  their  decision  is  conclusive,  and  cannot  be  ques- 
1  tioned  in  any  collateral  proceeding.     It  has  therefore 
been  held,  that  a  certificate  from  commissioners  for  set- 
tling the  debts  of  the  army,  stating  that  so  much  was  due 
from  the  defendant  (an  army-agent)  to  the  plaintiff  (an 
officer,)  was  conclusive  in  an  action  brought  to  recov- 

(1)  Massey  v  Johnson,  12  East,  G7.        (4)  Marshalsea  ease,    10  Rep.  76. 
•   »      Aod  see  Gray  v  Cookson  and  Clayton,    Dr.  Groenvelt  ▼  Dr    Bunrell,  I  LA 

16  East,  13.  Ray.   454.   437.  j    I  Salk.  396.  S    a 

(2)  Where   a  conviction  has  been  Miller  v  Seare,    2  Black.  Rep.  \Ui. 
quashed,  the  magistrate  is  protected  in  Moses  v  Macferlao,  ante,  p.  244. 
certain  cases  by  stat.  43  O.  3.  c.  141.  (3)  Ackerley  v  Parkintoo  anil  Maw- 

(3)  16  Gast,  21.  2d.    See  also  7  T.  deriey,  3Muile  t  Selv.  411. 
&.  63$.  n.    -  - 
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er  the  money ;  and  that  no  evidence  could  be  received 
to  shew,  that  the  commissioners  had  formed  a  wrong 
judgnient.(l) 


CHAP.  IV. 

Of  certain  other  judicial  Proceedings* 

WE  proceed  now  to  treat  of  the  admissibility  of  cer- 
tain other  judicial  proceedings ;  and  in  the  present  chap- 
ter it  is  proposed  to  consider  the  admissibility  of  pro- 
ceedings in  Chancery,  of  depositions,  inquisitions,  ex- 
aminations taken  under  acts  of  parliament,  judgments 
of  inferior  courts,  and,  lastly,  of  awards. 


Sect.  I. 


Of  Proceedings  in  Chancery. 


4.  < 


A  DECREE  in  the  Court  of  Chancery  may  be  given    *>*»•• 
in  evidence  on  the  same  footing,  and  under  the  same 
^limitations,  as  the  verdict  or  judgment  of  a  court  of     *  263 
common  law.(2)(aj 

The  common  opinion  used  to  be,  that  a  bill  in  Chan*-    Biu- 
eery,  which  had  been  followed  up  by  other  proceedings,     r*g  «  < 
was  admissible  in  evidence  against  the  complainant,  as  ' 
an  admission  of  facts. (3)    "  The  allegations  in  the  bill, 

(1)  Moody  r  Thurston,  1  Str.  481,  Pull.  301. 
ruled  by  Pratt  C.  J. ;   and  a  aew  trial       (2)  See  ante,  p.  242. 
afterwards  refused  by  the  whole  court       (3)  Snow  ▼  Philips,  1  Sid.  Sftl.  Gilhu 

See  also  Lane  v  Hegberg,  Ball.  N.  P.  Er.  42.    Woollet  v  Roberts,  1  Chan. 

*&  i  Earl  of  Radnor  v  Reeve,  2  Bos.  k  Cas.  64.  contra. 


(*)  k  decree  finding  a  fact  immaterial  to  the  Issue  in  Chancery,  u  notadmissi* 
»k  in  a  subsequent  suit  at  law  between  the  same  parties,  to  prove  such  fact. 
HssaUui  t  MsM$9  3  Hay  138. 
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mole  clearly  understood,  it  will  not  therefore  follow, 
that  all  the  parts  of  his  statement  are  equally  credible, 
or  that  every  thing,  which  he  asserts,  is  to  be  admitted, 

l      J      as  strictly  proved.     If,  for  example,  he  states  a  fact,  not 
from  his  own  knowledge,  but  on  mere  report,  that  would 
not  be  evidence  in  his  favour  ;  as,  on  the  other  hand,  it 
would  not  be  evidence  against  him,  in  case  he  bad  ac- 
knowledged the  report  to  be  different.     The  objection 
is,  not  that  he  speaks  in  his  own  behalf,  for  that  difficult 
ty  is  waived  by  the  other  party,  who  offers  the  answer 
in  evidence,  but  that  he  speaks  from  hearsay,  and  has 
not  the  means  of  knowledge,  which  alone  can  be  resort* 
ed  to.   In  the  case  of  Roe  on  demise  of  Pellatt  and  Oth- 
ers] against  Ferrarte(l),  where  the  defendant  gav«  in  ev- 
idence an  answer  by  the  lessors  of  the  plaintiff,  Mr- 
Justice  Chambre,  observing  upon  the  degree  of  positive 
proof,  which  the  lessors  of  the  plaintiff  had  drawn 
from  the  answer  in  their  own  favor,  expressed  himself 
thus :— "  It  is  true,  that  the  answer  was  introduced  into 
the  cause  by  the  defendant,  in  whose  behalf  some  parts 
of  it  were  read.     But  intjiose  parts,  on  which  the  les- 
sors of  the  plaintiff  relied,  they  speak  only  to  what 
"  they  have  heard  as  truth."    I  think  that  was  not  admis- 
sible evidence,  for  it  appears  to  me,  that  where  one  par- 
ty reads  a  part  of  the  answer  of  the  other  party  in  evi- 
dence, he  makes  the  whole  admissible  only  so  far  as  to 
waive  any  objection  to  the  competency  of  the  testimony 
of  the  party  making  the  answers,  and  that  he  does  not 
thereby  admit  as  evidence  all  the  facts,  whieh  may  hap- 
pen to  have  been  stated  by  way  of  hearsay  only,  in  the 
course  of  the  answer  to  a  bill  filed  for  discovery.     This 
point,  he  added,  does  not  indeed  appear  to  have  bees 

*  266  contested  *at  the  trial.  Had  it  been  contested,  I  should 
have  thought  the  court  bound  to  send  the  case  down  for 
a. new  trial." 

An  answer  in  a  court  of  equity  is  evidence  against  the 
party  who  made  it,  and  against  all  persons  claiming  to- 

(1)  2  Bos.  &  Poll  542.  M8. 


(c)  Milli  ▼  Dennis.    3  Johns.  Ck.  JZ*.  36.    Praaer  •  Marsh,  2  fitarife  Asj* 
41.   Bet  see  Jamti »  Hatfield,  Strange  548. 

(d)  Leeds  «  The  Marine  Imurance  Co.  of  AJexaadrU;    2  WUtfs*  381. 
Clark's  Exeenters  v  Riemtdyk,  9  Or<mc*  163. 
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der  him.(aj  Thus,  as  answer  to  a  bill  filled  in  the 
Court  of  Exchequer,  ina  suit  instituted  for  tithe-bay  by  a 
vic*r  against  the  rector  and  others  (owners  of  lands  in 
the  parish,)  in  which  answer  the  defendants  disputed  the 
vicar's  claim,  and  declared  that  the  tithes  in  question  be- 
longed to  the  rector,  will  be  evidence,  in  an  action  for 
tithes  by  a  succeeding  rector  against  owners  or  occupi- 
ers of  the  same  lands,  for  the  tithes  of  which  the  former 
suit  was  instituted*  It  is  equally  admissible  in  evidence, 
although  a  decree  is  not  shewn  to  have  been  made  in 
the  suit  j(l)  and  proof  of  an  examined  copy  will  be  suffi- 
cient proof  of  the  answer..(i)f6j 

The  answer  of  a  minor  by  his  guardian  is  not  evi- 
dence against  him;  (2)  fc)  because,  in  reality,  it  is  the  guar- 
dian's answer.  The  guardian  is  sworn,  not  the  minor, 
who  possibly  may  know  nothing  of  its  contents.  And 
therefore  an  answer,  purporting  to  be  the  answer  of  a  mi- 
nor by  bis  mother  and  guard ian?  may  be  read  against  the 
mother  in  another  cause,  where  she  is  defendant  in  her 
owa  capacity.(3)  The  answer  of  one  defendant,  gener- ' 
ally  speaking,  is  not  evidence  against  a  co-defen- 
dant*^)^ for  if  that  were  allowed,  a  plaintiff  might 
make  oae  of  his  friends  a  defendant,  for  the  purpose  of 

(1)  Lady  Dartmouth  ▼'  Roberts,   16  Raym.  910.    And  tee  ante,  p.  207*  fte. 

Bait,  334.    The  euK  vat  abandoned  (2)  Ecdeitoo  r  Petty,  Cartb.  79.    3 

by  the  vicar,  who  from  that  time  had  P.  Wins.  237.    Gilb.  Ev.  44. 

acquiesced.    See  also  Travia  vCbalft  (3)   Beasley  v  Mogreth,  2  ScboaJe. 

ner,  3  Gwill.  1237.    Aahby  v  Power,  3  and  Lefroy's  Rep.  34. 

Gwill.  1230.    Benson  r  Olive,  2  Gwill.  (4)  Wych  v  Meal,  3  P.  Wms.  311. 

701.    Earl  of  Sussex  ▼  Temple,  1  Ld.  12  Vet.  jou.  361. 


(a)  Vide  field  *  others  t  Holland  *  then,  *  Cfeftdka.  Bat  the  plaintiff 
etsnot  avail  himself  of  the  amver  of  a  defendant  who  is  substantially  a  plaintiff, 
laid. 

(6)  fesmtffl  v  Lyon.    1  B.tfAUgrton  182. 
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procuring  an  answer  in  his  favour  against  the  co-defen- 
dant, who  would  have  no  opportunity  of  cross-examina- 
tion, (a)  As  an  admission  by  one  of  two  partners,  con* 
cernirig  joint  contracts  during  the  partnership,  is  good 
evidence  to  charge  the  other  partner  in  an  action  against 
him  alone  :(1)  so,  in  an  action  by  a  creditor  against 
*  267  *some  of  the  partnership  firm,  the  answer  of  another 
partner  to  a  bill  filed  by  other  creditors,  has  been  re- 
'  ceived  in  evidence  against  the  defendants,  not  indeed 
to  prove  the  partnership,  but,  that  being  established,  as 
an  admission  against  those  who  are  as  one  person  with 
him  in  interest.  (2) 

It  does  not  appear  to  have  been  expressly  determin- 
ed, whether  an  answer  by  a  married  woman  can  be  used 
as  evidence  against  her  in  an  action  after  the  husband's 
death.  In  the  case  of  Wrottesley  against  Ben  dish  and 
his  wife,(3)  (where  it  was  argued,  that  the  wife  was  not 
bound  to  answer,  on  the  ground  that  the  answer  could 
not  be  read  against  her  husband,  nor  against  herself,  as 
she  is  supposed  to  be  under  the  control  of  the  husband, 
and  not  to  answer  freely,)  the  Lord  Chancellor  said, 
"  he  would  not  give  any  opinion,  whether  the  answer 
may  be  read  against  the  wife  when  discovert;  bnt  as, 
in  all  times  heretofore,  the  wife  a,s  well  as  the  husband 
had  been  compelled  to  answer,  he  would  not  overthrow 
what  had  been  the  constant  practice.' '(b) 

(1)  Wood  and. other*  Assignees  .of  La  Cour,  1  Maato  &  Selwr.  250.;  ib» 

Honey  and  others  ▼  Braddick,  1  Taunt  p.  76\  supra. 

Rep  104.    See  ante,  p.  76.  (3)  3  P.  Wins.  237.    See  Banna  r 

(ft)  Grant  v  Jackson    and   others,  GnJlard,  3  Ves.  &  Beam.  166. 
Peake  N.  P.  C.  203.    Sea  Lucas  vDe 


[-•6] 


(a)  Vide  Petherick  v  Turner,  cited  1  Taunt  104, 105.  Phoenix  »  The  As- 
sigoees  of  Ingraham,  5  Johns.  Rep.  412.  I  Caincs'  Cos.  in  Error  119.  But  the 
answer  of  one  defendant  is  evidence  against  other  defendants  claiming  throogb 
hitt.    Field  if  others  v  Holland  If  others,  6  Crunch  8. 

(a)  An  answer  in  chancery  being  an  admission  of  a  party,  the  objection  of  res 
inter  alios  acta  does  not  apply  to  it,  as  It  does  to  other  legal  proceeding!,  and 

* 
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• 

Depositions  in  a  suit  in  Chancery,  which  are  the  writ-    D<vM**~ 
ten  examinations  of  witnesses  taken  by  officers  of  the 
court  or  by  commissioners  *  specially  appointed  for  the 
purpose,   may  be  given  in  evidence  in  an.  action  at 
common  law,  on  the  same  matter,  between  the  same 
parties  or  between  any  who  claim  under  them,  if  it 
can  be  proved  at  the  time  of  the  trial  that  the  depo- 
nent is  dead  ;(1)   or,    that  he  cannot  be  found  after 
strict  inquiry  ;(2)  or  that  he  has  been  subpoenaed  and  is* 
unable  to  attend  from  sickness  ;(3)  or,  if  it  can  be  prov- 
ed, that  he  has  been  kept  away  by  the  contrivance  *of     #  £68 
the  other  party  ;(4)  or,  that  he  is  out  of  the  kingdom,  or 
not  amenable  to  the  process  of  the  court.  (5)     In  either 
of  these  cases,  depositions  are  admissible  in  evidence. 
But  if  the  witness  himself  is  in  a  state  to  be  produced, 
his  depositions  cannot  be  received.     The  party  who 
wishes  to  have  the  benefit  of  his  testimony,  ought,  if  he 
is  able,  to  bring  bim  forward,  that  he  may  undergo  an 
open  examination,  in  the  face  of  the  public,  before  the 
jury  and  the  court:  a  mode  of  inquiry  generally  more 
conducive  than  any  other  to  the  discovery  oftruth.faJ 

When  a  witness  has  been  examined  on  interrogato- 
ries, and  afterwards  by  accident  becomes  interested  in 
the  thing  in  question,  the  Court  of  Chancery  has  allow-     [-^7] 
<d  his  depositions  to  be  read  for  him,  as  evidence  in  Jus 

(1)  Oodb.  p.  193.  pi.  270.  £  p.  326.  v  Crook*  trial  at  bar,  2  Ld.  Ray. 
nl.  418.     Fry  v  Wood,  I  Atk.  Rep445.  M60.    1  Atk  445.   Gilb.  Ev.  54.  BuH. 
fJoker  ▼  Farewell,    l  P.    Wins.  56J.  N.  P.  239.     I  Ve*.  6  Beam.  22.  340.    ' 
Gilb.  Ev.  .M.  Bull  N.  P.  239.  Jones  v  Jane*,  1  Cox  Cm.  184. 

(2)  Seecaaesin(l)   Benson  v  Olive,        (4)  Boll.  N.  P.  243. 

before  Reynolds  C.  B.  2  Str.  920.  (5)  I  Atk.  Rep.  445.    Lord  Althaa* 

(3,  Luttrel  v  fteyitel  and  others,  1    v  Earl  of  Anglesey,  tr.  at  bar  in  K,  B. 
Mod.  £S3.     Adm.  per.  cur.  to  Kiotoiaa    Gilb.  Eq.  Cat.  16.  18. 


therefore  it  may  be  given  io  evidence  io  a  suit  at  common  law  by  one  who  was 
not  party  to  the  suit  in  equity.  P cake's  Ev.  59.  Gtqnt  v  Jackson  el  of.  PtakCs 
■Cas.  203.     f£id&*  v  Debrulx,  I  Haytv.  420. 

(a)  A  deposition  taken  in  a  wit  between  A.  and  B.  at  tha  ioitaaca  of  the  de« 
fendaot,  ia  not  thereby  rendered  admissible  evidence  agaiatt  B,  la  another  ajik 
hetweeo  B.  mad  C.    Jffotty  r  tfovrt/,  9  Mast,  Rep.  216. 
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own  suit,  oft  a  bill  of  revivor.(t)  «This>"  said  Lord 
Hard wi eke,  "  has  been  allowed  on  just  reason ;  be- 
cause his  evidence  must  be  taken,  as  it  stood  at  the  time 
of  his  examination,  which  should  not  beset aside*  unlet 
it  could  be  supplied  by  other  «vidence;"(2)fa)  But  a 
different  rale  has  been  established  in  courts  of  common 
law.  It  was  resolved  in  Tilly's  case,  by  the  Maaimous 
opinions  of  the  courts  of  King's  Bench  and  'Common 
Pleas,  that  a  party  to  an  action  of  ejectment  could  sot 
give  in  e  vidence  his  own  depositions,  though  he  had  made 
'    them  at  a  time  when  he  was  perfectly  disinterested. (3) 

Depositions  are  not  to  be  admitted  in  evidence  for  a 
'    party  to  the  suit,  against  a  stranger,  who  wis  not  a  party, 
nor  claims  under  either  of  the  parties  ;(4)  nor  can  they 
*  269     be  *used  by  a  stranger  against  one  of  the  parties. (5' 
An  exception  has  been  made' in  cases,  where  the  ques- 
tion is  on  the  existence  of  a  custom  or  on  the  right  to  tolls, 
or  where  hearsay  and  reputation  would  be  good  evi- 
dence ;(6)  and  in  such  cases,  depositions  are  admissible 
in  evidence,  in  a  suit  between  other  parties,  provided 
they  have  not  been  made  post  litem  motam.    But  if,  the 
question  at  issue  is  precisely  the  same  in  both  suits  th? 
depositions  in  the  former  suit  cannot  be  admitted.(7) 

Depositions  in  a  suit,  instituted  for  the  purpose  of  per- 
petuating testimony,  are  not  objectionable  on  the  ground 
that  the  interrogatories,  in  answer  to  which  they  were 
made,  were  leading  interrogatories,  and  such  as  could 
not  regularly  be  put  on  the  examination  of  a  witness. — 

(i)  Gross  t  Tracy,  2  Vera.  699.    1  (4)  Hob.  Rep.  155.  2  Roll.  Ab.  679 

P.  Ww.  26?.  &  C.    tiswt  v  Hand,  2  pi.  8.    1  Vera.  413.  Cooke  t  Fountain 

Atk.  615.  (5)  RushwOrth  v  Couotew  of  Pen*. 

(2)  U  J&lyn  ▼  Bank  of  England,  2  broke  and  Carrier,  Herdr  472.    G/A 
VeV  42.            ~    Er.^fr.    Beeanteyp  847. 249. 

(3)  Tilly.'!  cate,  1  Salk.  286.    See  (6)  Boll.  JY.  P.  239.    See  ante,  ? 
also  Holcroft  v  Smith,  Eq.  Cas.  Ab.  212. 

224. :  Baker  v  Lord  Fair&x,  1  Sir*       (?)  Berkeley  Peerage  case,  supra 
101.  Ball.  N.  P*242.  p.  ISO.    Freeman  t  PhiJlipjn,  #upr*T  i  - 

193. 
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Thus,  in  the  case  of  Williams  v.  Williarns,(I)  where  thd 
question  was  as  to  the  locality  of  certain  lands,  whether  ^  °J 
they  were  situated  in  the  county  of  A.  or  in  that  of  fi., 
an  exemplification  was  produced  of  an  ancient  record  of 
proceedings  in  a  suit  in  tbe  Court  of  Chancery  to  per- 
petuate testimony ;  and  an  objection  was  taken  to  seve- 
ral of  the  depositions, 'that  the  interrogatories  were  lead- 
ing. But  the  objection  was  overruled;  and  the  Court 
of  King's  Bench  afterwards  determined,  that  the  de* 
positions  bad  been  properly  admitted :  for  the  party, 
against  whom  the  depositions  were  originally  made,  had 
an  opportunity  of  objecting  to  them,  and  might  have  ap- 
plied.to  have  them  expunged,  instead  of  which  he  allow- 
ed publication  to  pass,  and  the  evidence  to  be  exempli- 
fied ;  the  objection,  therefore,  though  it  might  have  been 
taken  with  effect  in. the  first  instance,  was  now  too  late, 
after  such  an  acquiescence  by  the  party,  (a) 

When  a  bill  has  been  dismissed,  the  rule  respecting  the 
admissibility  of  the  depositions  has  been  laid  down  with 
the  following  distinction.  If  the  bill  was  dismissed,  be- 
cause the  court  considered  the  matter  to  be  unfit  for 
equity  to  decree,  the  depositions  may  still  be  given  in 
evidence,  provided  the  subject-matter  of  tbe  suit  was 
regularly  before  the  court,  and  within  its  jurisdic- 
tion. (2)  But  if  the  suit  in  equity  be  dismissed  for  the  ir- 
regularity of  the  complainant,  it  has  been  said,  that  the 
depositions  in  that  cause  cannot  be  read  in  any  fresh 
suit.  Thus,  where  a  devisee  brings  a  bill  or  revivor,  oh 
a  suit  commenced  by  his  devisor,  and  depositions  are 
taken,  and  then  the  cause  on  the  hearing  is  dismissed,  be- 

(1)  4  Maule  &  Selw.  497.    (2)  Smith  r  Veak,  1  Ld.  Ray.  735. 


(a)  Iq  Matsacbtaetts,  a  depositioa  taken  tn  perpthuarn,  cannot  be  rlad  in  evi- 
Jence,  traleat  recorded  within  three  nrontbi.  Bradttrul  et  a/,  v  Baldwin,  II 
Mast.  Rep.  229.  Id  the  state  of  New-York,  the  manner  of  perpetuating  tbe  te§- 
iimamy  of  witmili,  it  pointed  out  and  regulated  by  statute.  Vide  I  fl.  R.  L.  e. 
41.  tew.  86.  n  4*5. 
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cause  a  devisee,  claiming  as  a  purchaser  and  hot  by  re- 
presentation, cannot  bring  a  bill  of  revivor,  the  devisee 
will  not  be  allowed,  on  exhibiting  a  new  original  bill,  to 
use  the  former  depositions;  for  in  the  first  cause,  In 
which  the  complainant  mistook  his  remedy,  there  was 
no  complaint  regularly  before  the  court,  and  conse- 
quently there  could  not  regularly  be  any  depositions^ f ) 

*  270-         *If  the  witness,  after  beine  examined  de  bene  esse, 

f°3(jl  ° 

*■**  ' J  should  die  before  the  defendant  puts  in  his  answer,  his 
deposition  cannot  be  read,  (2)  because  the  opposite  par- 
ty had  not  the  power  of  cross-examination ;  and  the  role 
of  common  law  is  strict,  that  no  evidence  shall  be  ad- 
mitted,  but  what  is  or  might  have  been,  under  the  exam- 
ination of  both  parties.  "  In  such  a  case,"  says  Ch.  B. 
Gilbert,  (3)"  the  course  i*to  movfc  the  court  of  Chan- 
cery, that  the  deposition  of  the  deceased  witness  should 
be  read  ;.  and,  if  the  court  see  cause,  they  will  order  it, 
and  this  order  will  bind  the  parties  to  assent  to  the  rea- 
ding of  such  depositions,  though  it  does  not  bind  (be 
court  of  nisi  prius."  It  is  the  common  practice  in  the 
*  court  of  Chancery,  when  an  issue  or  trial  at  law  is  di- 

,  rected,  to  make  an  order  that  the  depositions  of  witness- 

es shall  be  read  in  evidence,  if  it  be  satisfactorily  pro- 
ved at  the  time  of  the  trial,  that  they  are  unable  to  at- 
tend in  person.  (4)  But  this  order  is  not  made,  for  the 
purpose  of  making  that  admissible  in  evidence,  which  U 
of  a  nature  not  strictly  admissible  in  courts  of  common 
law,  but  for  the  convenience  of  the  parties.  For  if  de- 
positions are  offered  at  the  trial  without  such  as  order, 
the  whole  record,  bill,  answer,  &c.  must  be  proved; but 
if  there  is  an  order  for  reading  the  depositions,  the  court 
of  law  will  read  them  without  going  through  the  regu- 

(1)    Backhouse  v  Middleton    and  Jon.  165.    Bull.  N.  P.  240. 

others,  Chan.  Cas.  175.    Gilb.  Ev.  56.  (4)  Gilb.  Ev,  57,  53.    Bit&.  N-  P- 

(2) ▼  Browne,    Hardr.    315.  24(1.  And  see  M  and  en  v  Bound,  I  Vern 

Duttcm  v  Colt.  Sir  T    Ray.   335.  o.  331. 

FordT  Gay,  cited  in  Howard  vTre-  (4)  Corbet  v  Corbet,  I  Ve*.  &  Bew» 

makie,  I  Show,  363.    Piercy  v ,£  340. 
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lar  and  strict  course,  which  is  generally  necessary  for 
the  purpose  of  making  them  evidence.(l) 

*  ■  - 
The  reason  why  depositions  are  not  read  in  evidence, 

before  the  defendant  has  put  in  his  answer,  has  been  be- 
fore mentioned  to  be,  because  it  does  not  otherwise  ap- 
pear that  the  adverse  party  had  liberty  to  cross-examine.  >  • 
This  reason  will  apply,  where  the  defendant  is  in  con- 
tempt for  refusing  to  answer.  If  the  adverse  party, 
says  Cb.  B.  Gilbert,  had  been  in  contempt,  then  the  de- 
positions of  *the  witnesses  shall  be  admitted,  for  then  it  *  271 
is  the  feulfc  of  the  objector  that  he  did  not  cross-exam- 
ine  the  witnesses,  since  he  would  not  join  the  examina- 
tion.^) This  subject  came  before  the  court  of  King's 
Bench  in  the  case  of  Cazenove  v.  Vaughan  ;(3)  from 
which  it  now  appears  to  be  clearly  settled,  that  deposi- 
tions are  not  allowed  to  be  read  in  evidence,  before  an* 
swer'put  in,  or  before  the  party  is  in  contempt,  unless 
he  has  had  An  opportunity  of  cross-examining  ;  but  if  he 
has  had  such  an  opportunity,  and  has  omitted  to  avail  him- 
self of  it,  he  cannot  afterwards  make  that  a  ground  for 
^objecting"  to  the  depositions  as  evidence. 


[290] 


Sect.  II. 

Of  Depositions,  Examinations,  Inquisitions,  fye*  fyc. 
• 

DEPOSITIONS  are  frequently  taken  with  the  con-  ^  |Deposit:«ai , 
^cnt  of  the  parties  to  a  suit,  when  a  material  witness  jfib*C0MlfBt 
about  to  leave  the  kingdom,  or  resides  abroad. (4)  And 
these  depositions  may  be  given  in  evidence,  if  at  the  time 
of  the  trial  the  witness  has  quitted  the  country. (5)  But 
if  the  trial  comes  on  before  his  departure,  or  after  his 
return,*  the  depositions  cannot  be  read.      This  rule,     #  272 

(!)  Palm*r  r  Ld.  Ayleabury,  15  Ves.  (4)  See  ante,  p.  12. 

jun.l7S.  (5)  Anon,  case,  t  Sal*.  691.    Fat. 

(2)  6ilb.  Ev.  58.  cooer  ▼  Hanson.  I  Cawpb.  172. 

(3)  I  Maule  k  SeL  4. 
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•  ••  -  Ikowever,  is  not  to  be  taken  so  strictly,  as  to  make  it  ab- 
solutely necessary,  that  a  witness,  who  is  about  to  go 
abroad,  should  be  on  his  voyage,  when  the  trial  comes 
on.  If  the  ship  has  sailed,  though  it  may  have  put  back, 
or  if  the  witness  be  on  board,  and  the  ship  ready  to  sail, 
though  prevented  by  contrary  winds,  that  seems  to  be 
sufficient.  (1)(flJ 

-    (1)  Foniick  v  Agar,  6  Esp.  N*P.  C.    92.     Ward  v  Wells,  i  Taunt.  46*?. 


(a)  In  the  itate  of  New- York,  deposition?  of  witnesses  may,  in  cert aio  eases,  be 
taken  de  bene  tsie  under  a  judge's  order,  without  the  consent  of  the  opposite  par- 
ty ;  but  il  is  necessary  that  the  party  obtaining  the  order  shou'dgive  notice  of 
tbe  time  and  place  of  the  examination-.  The  most  common  ground  for  exnmiaiog. 
a  witness  in  this  manner  is  his  expected  departure  from  the  state ;  bat  it  wtU  be  al- 
lowed in  the  case  of  sr  witness  who  is  so  aged  and  infirm  as  not  to  be  able  it  attend 
court.  The  examination  may  be  taken  at  any  time  after  the  commeocemeot  of 
the  suit,  even  before  issue  joined.  Qmcklinv.  Hart,  1.  J  ohm.  Cm.  1§3.  Jfam- 
ford  v.  Church,  IbidLlAl. 

Except  in  the  few  instances  mentioned  in  the  text,  the  courts  of  common  law  io 
England  do  not  admit  tbe  depositions  of  witnesses  taken  in  a  foreign  country,  is* 
•  evidence.     But  a  contrary  practice  prevails  in  this  country,  and  the  courts  of  tbe 

United  States,  as  well  as  the  superior  courts  of  the  several  state*,  peroit  m  party 
in  a  suit  to  take  the  examination?  of  witnesses,  not  amenable  to  the  process  of  the 
court,  to  be  read  in  evidence  in  the  cause,  certain  forms  calculated  to  prevent 
surprise  and  the  introduction  of  false  or  partial  testimony,  being  observed.  It  is 
obvious  that  hi  a  country,  the  intercourse  between  tbe  different  pai£sof  which  i* 
so  extensive,  under  one  general  government,  and  yet  consisting  of  so  many  local, 
independent  jurisdictions,  if  such  a  practice  were  not  authorized,  there  vould  io 

t:  many  cases  be  a  total  failure  of  justice.    Yet  it  is  also  obvious,  that  the  examtn* 

ation  of  witnesses  otherwise  than  in  open  court,  is,  not  only  inadequate  to  the  due 
investigation  of  truth,  but  unless  exercised  with  great  caution*  and  placed  coder 
every  restriction  which  may  tend  to  prevent  one  party  from  gaining  aa  undue  J 

advantage  oyer  the  other,  would  be  productive  of  preater  inconvenience  than,  ' 

without  it,  could  arise  from  the  occasional  failure  of  right  through  defect  of  proof ; 
*  -therefore  the  party  at  whose  instance  the  examination  is  taken,  should  give  no- 
tice of  his  intention,  that  his  adversary  may  have  aa  opportunity  to  introduce  a 
cross  examination,  or  in  any  other  manner  protect  hit  rights.  However,  these 
cautions,  necessary  as  they  may  appear  to  he,  have  not  been  universally  regarded, 
and  intnaDy  of  the  states,  depositions  taken  io  the  loosest  manner  are  ml  lowed  a» 
testimony.  Thus,  in  Connecticut,  depositions  taken  before  a  justice  of  Use  peace 
in  another  state,  frequently  without  notice,  the  necessity  of  which  depends  alto-  I 

gether  on  the  proximity  of  the  residence  of  the  parties  or  their  attorneys,  are  | 

'  admissible,  with  no  other  security  than  that  they  shall  not  be  nrrittcn  by  a  person 

interested,  or  an  attorney  io  his  clieut's  can«e.    Sni/VsEv.  112,  IIS.    Thrprae-  i 

tice  of  the  courts  of  the  United  States,  although  better  guarded,  is  in  some  it-  j 

spects  similar  to  that  of  Connecticut.  See  Act  ofCongresi  of  September  24,  1789, 
*30>  '  '•  ' 


ciiibiwd  in  the     nation, 
India,  or  ,u  iaia- 
•    court  in   this 

obtained  under  the  pro- 

10.  &  At.     TUb 

i  a  writ  of  man- 

ilami!  i  nrfia,  as  ibc   case 

who  are 

tobeexamii.  ipon  oath  admin- 
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Istered  according  to  the  form  of  their  several  religions ; 
and  these  depositions,  duly  taken  and  returned,  in  the 
form  prescribed  by  the  act,  are  to  be  allowed  and  deem- 
ed as  good  and  competent  evidence,  as  if  the  witness  had 
been  sworn  at  the  trial,  and  examined  viva  voce. 

Deposition*  The  depositions  of  witnesses,  taken  by  commissioners 
£on£Stadk-  °f  bankrupt,  could  not  formerly  be  given  in  evidence, 
"*«*•  in  an  action  to  try  the  question  of  bankruptcy  or  any- 

other  question  connected  with  it,  because  in  these  pro- 
ceedings the  parties  interested  had  not  the  power  of  cross- 
examining  the  witncsses.(l)  But  now,  by  the  statute  5 
Geo.  2.  c,  30.  s.  41.  "  Upon  petition  of  any  person  to 
the  great  seal,  praying  that  the  commission  and  the  depo- 
sitions taken  thereon,  or  any  part  of  such  depositions 
and  any  other  matter  or  thing  relating  to  the  commis- 
#  274  sion  or  the  proceedings  thereon,  *may  be  entered  of 
record,  the  great  seal  may  direct  them  to  be  entered 
of  record ;  and  in  case  of  the  death  of  the  witnesses 
proving  the  bankruptcy,  or  in  case  the  commission, 
depositions,  proceedings,  or  other  matters  or  things,  be 
lost  or  mislaid,  a  true  copy  of  the  record  of  such  com- 
mission, deposition,  and  proceedings,    or  other   mat* 

<I)  2  Roll  Ab.  679.  p!.  9.   Bull.  N.    P.  242. 


States,  but  only  to  cases  in  the  district  and  circuit  courts.    Testimony  by  depost-  * 

'  tioni  can  be  regularly  taken  in  the  Supreme  Court,  only  under  a  commiuMMj  fart- 
ing according  to  its  rules.     The  Argot  2  Wheattn  Rep*  287.  • 

Depositions  taken  according  to  the  proviso  in  the  30  s.  of  the  jvdkft&ry  act  of 
1789.  c,  20.  under  a  dedimus  potestatem  according  to  the  common  usage,  when  it 
may  be  necessary  to  prevent  a  failure  or  delay  of  justice,  are  under  no  cirevmttan- 
ces  to  be  considered  as  taken  de  bene  esse,  whether  the  witnesses  reside  beyond 
the  process  of  the  court  or  within  it;  the  provisions  of  the  act  relative  to  deposi- 
tions de  bene  esse,  being  confined  to  those  taken  under  the  enacting  part  of  tha 
section.  Sergeant's  Lessee  v  Biddle  et  al.  4  Wktaton  508.  The  following  case* 
relate  to  depositions  taken  de  bene  esse,  and  on  commissions  in  the  United  States* 
Courts:  Grant  v  Naylor,  4  Cranck  Rep.  224.  Bcale  v  Thompson  ig  Moris t  8 
Crunch  70.  The  Argo,  Z  Gnllison  Rep.  314.  Cilpins  v  Constqua%  1  Peter*  s  Rtp. 
85.  Lessee  tf  Brawn  v  Gallowy,  1  Peter's  291 .  W tilings  tf  Francis  v  Conscqva, 
i  PeterU  3f  I.  .... 
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ters  or  things,  signed  and  attested  as  therein  mentioned, 

may,  upon  all  occasions,  be  given  in  evidence  to  prove 

such  commission,  and  the  bankruptcy  of  such  person  ** 

against  whom  the  commission  issued,  or  other  matters 

or  things."( 'a) 

These  depositions,  when  recorded,  are  evidence  in  an 
action  at  law,  to  prove  the  precise  time,  when  the  act  of  • 
bankruptcy  was  committed  ;(1)  for  the  witness  cannot 
tell  his  story  before  the  commissioners,  without  saying     . 
When  the  act  of  bankruptcy  was  committed.     He  must 
mention  that  naturally  and  of  course,  and  therefore  is 
the  more  likely  to  speak  the  truth.      In  many  cases,  its 
'  being  an  act  of  bankruptcy  depends  on  the  time.     The 
legislature  considered  the  commissioners  as  indifferent 
persons,  examining  the  witnesses  with  impartiality,  and     [292] 
taking  care  of  the  interests  of  all  parties. (2) 

The  statute  49  G.  3.  c.  121.  s.  10.,  enacts,  that  in  alt 
actions  brought  by  or  against  assignees,  the  commission 
and  the  proceedings  of  the  commissioners  are  to  be  re- 
ceived as  evidence  of  the  petitioning  creditor's  debt, 
and  of  the  trading  and  bankruptcy,  unless  the  other  par- 
ty in  the  action,  if  defendant,  at  or  before  the  time  of 
pleading  to  the  action,  and,  if  plaintiff  before  issue  join- 
ed, give  notice  in  writing  to  such  assignee,  that  he  intends  •''  * 
to  dispute  the  same.  And  by  section  II.  of  the  same 
act,  in  all  suits  in  equity  by  or  against  assignees,,  the 
commission  and  proceedings  are  to  be  received  as  evi- 
dence of  the  petitioning  creditor's  debt,  and  of  the  tra- 
ding, and  bankruptcy,  against  all  the  *other  parties  in  the  *  27Z-. 
suit,  unless  such  parties,  some  or  one  of  them,  within 

(I)  Jsnfctv  W11*oM  B*>S*  2*7-    C2)  By  Ld.  Mansfield,  ib. 


(a)  Certified' copleg  or  the  proceeding!,  filed  in  the  District  Court  of  the  com 
mmiooen  under  the  late  bankrupt  law  of  the  ft.  S.  were  held  prima  facie  evi- 
dence, against  all  persons  of  the  commission}  trading,' and  act  of  bankruptcy. 
Rugnn  V  Wat,  1  Btnnty  163 
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ten  days-after  rejoinder  in  the  cause,  give  notice  in  wri- 
ting to  the  assignees,  that  they  intend  to  dispute  the 
same. 

This  statute  applies  only  to  those  cases,  where  the  a- 
signees  are  parties  to  the  action.    In  an  action  betwccr. 
third  persons,  if  the  validity  of  a  commission  of  bank- 
ruptcy comes  incidently  into  question  as  a  ground  oi 
defence,  it  must  be  regularly  proved,  as  it  would  have 
been  before  the  passing  of  the  statute.  (1)    But  the  stat- 
"        ute  is  not  confined  to  cases  where  the  assignees  are  nam- 
.  ed  as  such  upon  the  record  ;  and  will  apply,  where  the 
'  opposite  party  knows,  that  they  make  out  their  title  un- 
der the  commission.  (2)  When  the  proceedings  are  offer- 
ed in  evidence,  it  will  be  sufficient  to  prove  that  they 
came  out  of  their  proper  custody*  (namely,  that  of  the 
.    •  solicitor  to  the  commission,)  or  to  prove  the  hand  writ- 
ing of  one  of  the  commissioners,  before  whom  they  were 
taken.  (3)    Such  evidence  is  necessary,  although  there 
has  not  been  any  notice  of  an  intention  to  dispute  then 
Validity. 

The  statute  requires  the  notice,  on  the  part  of  the 
plaintiff,  to  be  giveh  befere  issue  joined.     A   notice. 
therefore,  delivered  at  the  time  of  delivering  the  issu- 
with  notice  of  trial,  is  plainly  insufficient.  (4)     The  no- 
tice by  the  defendant  is  to  be  given  at  or  before  the  time 
of  pleading ;  and  if  he  has  been  permitted  by  the  cour 
to  withdraw  his  plea  and  plead  de  novo,  the  last  pic 
must  be  considered  the  party's  plea  to  all  purposes,  an,- 
•  notice  given  at  the  time  of  pleading  such  plea  is  a  sut 
ficient  compliance  with  the  statute.  (5)    With  respect 
to  the  serving  of  the  notice,  service  on  the  assignee  i«i 
person  is  not  necessary ;  a  delivery  of  the  notice  to  thfl 

(l)  Doe  dcm.  Mawsoa  t  Listen,  4  30.                                            r       . 

T1IDBL74I.  («)  ft»chmood  ▼  Heap*   «  Cm.*, 

tS)  Simnoodt  t  Koight,  3  Canspb.  207.                                      m  r 

-  J£j  '  (5)  Dccharme  *  Lane,    -*  *•*      | 

(3)  CoUtaion  v  HUlear,  3  Campb.    33*  - 
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attorney  of  the  party  is  the  best  for  all  practical  uses*  , 
and  will  be  sufficient ;  but  it  is  not  a  good  service  td 
deliver  the  notice  to  a  servant  at  the  dwelling-house  of 
the  assignee.  (I)  A  notice,  that  the  defendant  means  to 
dispute  the  validity  of  the  commission,  is  not  to  be  con- 
sidered as  part  of  his  evidence  in  the  cause,  but  may  be 
proved  at  the  beginning  of  the  trial,  and  immediately 
calls  on  the  plaintiff  to  support  the  commission  in  the 
same  manner  as  before  the  act  passed.  (2) 

The  words  of  the  statute  are,  that  the  commission  and 
the  proceedings  of  the  commissioners  are  to  be  received 
as  evidence  of  the  several  matters  there  specified,  unless 
the  other  party  give  notice  in  writing,  that  he  intends  to 
dispute  the  same.  If  such  notice  is  not  given,  the  pro- 
ceedings axe  prima  facie  evidence?  but  not  conclusive, 
as  was  at  first  supposed. (3)  The  bankrupt,  in  an  action 
against  the  assignees,  may  call  witnesses  to  contradict 
the  depositions  respecting  the  petitioning  creditor's 
debt,  the  trading  or  the  bankruptcy,  although  he  has  not 
given  such  a  notice  to  the  assignees. (4) 

The  examination  of  a  bankrupt  before  the  commis- 
sioners is  evidence  against  him,  although  the  question* 
were  improperly  put  to  him  with  a  view  to  the  action,  (6) 
and  though  he  might  have  demurred  to  them  as  exposing 
him  to  penalties.(6)  If  the  witness  examined  before  the  r»qAi 
commissioners*  has  signed  the  examination  after  it  was  *~  '  * 
read  to  him,  it  must  obviously  be  immaterial  with  re^ 
spect  to  the  question  of  admissibility,  whether  every? 
word  used  by  him  was  taken  down,  or  only  the  substance 
of  what  appeared  to  be  relevant.(7)  And  if  he  refers  in 
his  examination  to  a  written  document,  as  containing  a 

(1)  Howard  v  RatBsbottom,  3  Tauot.  Jones  v  Llewellyn,  1  Merivale,  6(0)  w* 
526.  Mill*  v  Bvniiete,  3  Maule  &  Sel.  556. 

(2)  Decharme  y  Lane,    2   Caropfo  •  ^5)  StockBetb  v  De  Tastet,  4  Caropo. 
324.         ••••.''  I0 

^3)  Humphriei  v   Coggan,   1812,    I        (3)  Smith  v  BeauWII,  1  CampH.  30. 
Rom.  Bank.  Caa.  2*6.  (7)  MiUard  v  Forbe».  4  E?p.  N.  V 

(4)  Ellis  v  Shirley   3  Canipb.  491.     C.  I7!fc  *       *     • 
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statement  of  the  facts'  to  which  he  is  questioned,  that 
document  may  be  read  as  part  of  his  examinational ) 

As  the  proceedings  are  made  evidence  by  the  statute, 
the  deposition  of  the  petitioning  creditor  is  admissible 
evidence  of  the  petitioning  creditor's  debt,  though  he 
himself  would  not  have  been  a  competent  witness  to 
support  the  commission*  (2)  Only  such  of  the  deposi- 
tions, as  are  read,  are  to  be  considered  as  given  in  evi- 
dence. The  opposite  party  cannot  inspefct  any  other 
deposition,  for  the  purpose  of  cross-examining  a  wit* 
nets ;  but  he  may  afterwards  call  for  that  deposition,  and 
read  it  in  evidence  for  the  purpose  of  contradicting 
him. (3)  The  proceedings  are  kept  for  the  benefit  of  the 
creditors,  and  there  is  no  right  to  inspect  them  as  public 
documents. 

In  an  action  of  assumpsit  for  a  creditor's  share*  under 
an  order  of  commissioners  of  bankrupt  for  a  dividend, 
*  276  the  ^proceedings  of  the  commissioners  are  conclusive 
evidence  of  the  debt,  against  the  bankrupt's  assignees :  (4) 
where  the  debt  has  been  once  liquidated  before  the  com- 
missioners, it  cannot  be  litigated,  except  on  an  applica- 
tion to  the  great  seal.  But  on  an  indictment  for  per- 
jury, charged  to  have  been  committed  by  the  defendant 
"***  in  passing  his  examination  before  the  commissioner?, 

strict  'evidence  of  the  bankruptcy  seems  to  be  necessary, 
and  the  commission  and  proceedings  under  it  will  not 
be  sufficient  proof;  for  the  authority  of  the  commission- 
ers in  taking  the  examination  is  grounded,  not  in  the 
commission,  but  in  the  bankruptcy.  (5) 

Depositions      Justices  of  the  peace  are  enabled  and  directed  to  take 

before  justice  of  the  depositions  of  witnesses  in  cases  of  felony,   by  the 

"  *         statutes  1  &  2  Ph.  &  M.  c.  13.  s.  4.  and  %  &  3  Ph.  &  31. 


(!)  Fatamtr  v  Hanitm,    I  Caropb.        (3)  BlucV  v  Thoroe,  4  Campb.  10] 
1.  (4)  Brown  v  Bui  fen,  1  Door.  407 

(%)  Bint  ▼  Kendall,  2  Caropb.  493.        (5)  R.  v  PuoshoD,  3  Campb.  96. 
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c.  TO.  (1)  By  the  first  of  these  statutes,  *  justices  of  the 
peace,  when  any  person  is  brought  before  them  for  man* 
slaughter  or  felony,  being  bailable  by  law,  shall,  before 
any  bailment,  take  the  examination  of  the  prisoner,  and 
the  examination  of  them  who  bring  him,  of  the  fact  and 
circumstances  thereof,  and  the  same;  or  as  much  as  may 
be  material  to  prove  the  felony,  shall  put  in  writing,  be- 
fore they  make  the  bailment;  which  examination,  with4 
the  bailment,  the  said  justices  shall  certify  at  the 
next  general  gaol  delivery  to  be  holden  within  the  lim- 
its of  their  commission." 

As  this  statute  extended  only  to  bailable  felonies,  airt 
not  to  cases  where  the  justice  committed  a  prisoner  ott 
suspicion  of  manslaughter  or  felony,  (in  which  cases; 
ho  we  ver,  the  examination  of  the  prisoner,  and  of  those  who 
brought  him  before  the  magistrate,  was  more  necessary, 
than  where  the  prisoner  was  bailed,)  it  was  therefore 
enacted  by  statute  2  &  3  Ph.  &  M.  c.  10.  "that  the  jus- 
tice, before  he  shall  *commit  a  prisoner,  brought  before  *  Wf 
him  on  suspicion  of  manslaughter  or  felony,  shall  take  the 
examination  of  the  prisoner,  and  the  information  of  those 
wlio  bring  him,  of  the  fact  and  circumstance  thereof, 
and  shall  put  the  same,  or  as  much  thereof  as  shall  be  ma- 
terial to  prove  the  felony,  in  writing,  within  two  days 
after  the  said  examination,  and  the  same  shall  certify  in 
such  form  and  at  such  time  as  they  ought  to  do,  if  such 

prisoner  so  committed  had  been  bailed."  (a) 

* 

Id  the  construction  of  these  statutes,  it  seems  now  to 
be  settled,  (2)  that  the  depositions  of  a  witness,  taken 

(1)  1  Hal.  P.C,  305.385.    2  Hal.    case,  I  Salk.  281.    Woodcock1!  case, 
P.  C.  52.  Toog's  case,  Kel.  19.  Paioe'a    2  Loach  Cr.  C.  565. 

(2)  See  Hawk.  P.  C.  b.  2.  c.  16.  15. 


(o)  Vidt  Lain  W.  Y.  feu.  3ft.  c.  10*.  s.  %.    2  R.  L.  507.    Dunl.  A'eip.  Fork 
Just.  100,191. 
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upon  oath,  (!)  in  tlte  pretence  of  a  prisoner  (2)  (a)  who 
fes  been  brought  before  Lbe  magistrate  on  a  charge  of 
felony,  may  be  given  in  evidence  on  the  trial  of  an  in- 
i'iJOj  dfstment  lor  the  tame  felony,  if  it  be  proved  on  oath 
to  the  satisfaction,  of  the  Court,  that  the  informant  is 
dead,  (3)  or  not  able  to  travel,  (4)  or-  that  he  it  kept 
away  by  the  means  and  contrivance  of  the  prisoner  ;  ( j) 
provided  also  that  the  deposition*  offered  in  evidence 
are  proved  to  be  the  tame,  as  were  sworn  before  the  jus- 
tice, without  any  alteration.  (6)  Before  the  statute  of 
""hilip  and  Mary,  a  deposition  taken  before  a  justice  of 
the  county,  where  a  felony  was  committed,  would  not 
have  been  evidence  even  though  the  witness  bad  died  or 
was  unable  to  travel.  (7) 

It  is  not  essential  to  the  validity  of  depositions,  that- 
they  should  be  signed  by  the  deceased  witness.  Id 
Fleming's  esse,  on  an  indictment  for  a  rape,  all  the  Judg 
#-278  es  concurred  #in  opinion,  that  fhe  depositions  of  a  girl 
defeased,  on  whose  person  tbecrimerndbeencoamitted, 
taken  on  oath  by  the  committing  magistrate,  had  been 
properly  admitted  in  evidence  at  the  trial,  though  the 
depositions  were  not  signed  by  the  deceased.  (8)  The 
informations  against  the  prisoner  are  to  be  takes  on 
oath ;  the  examination  of  the  prisoner,  not  upon  oath.  (9) 
*    .  A  deposition,  therefore,  purporting  to  be  sworn,'  is  not 

evidence  against  the  deponent  on  a  trial  lor  the  commit- 

(1)  I  Rule  P-  C.  305.  JSD6.     2  Hal.  C.  11.  (in  ohirli  m  the  de<*»tMr» 

P.  C.  42.  13).  m     Dnlton  Jtist.  c.  «pre  Iboie  of  a  debated  afeomglirr  ) 

ill   p.  369.     Bull.  K.P.ZW.  (4)  1  Hit.  P.  C.3S>.  MB.   a  1*11'. 

(!)  K.  v  pun*,  j  M.,.1   163   cilcd  C.  S2.  Knl  «,  liberate  of  dcnitkuii 

nrlj.i-uKmvMi.3T.il   -!3     Wwd  before  «  roroofr.) 

coek'icuf.S  Lc«ch('i.  I    466.     K.  i  (3)  Kel.  Si.      Fort.    Dfe  p.  S37. 

VipoM.  2  Burr.  11(13.  Harrifon'seaie,  4  St.  Tr.  49!. 

(amiiBw  .inLd.   Mortej'i  <aie,  (6)  I  Hsl.  F.  C.  MS.    SHllF.C 

Kel  Si.     Brom»i.l,'*c.iT,  lL*v,180.  J2      Kri.  44. 

D»lu  ..  111.  p.  ;«-,!>.     «idm.p«Cw.  (l)  3T.  R.110.  TA 

ml''i-i»':(iA   ISalii.afll.     Hml.P.  (S)  Caw.'  of  Flemoinu  *ai    Wind 

C.   90S.     Bull    K.  P.    Mi.     Caie   of  h»«..?l.t-MhCr.C.«6. 

ramming  o»<I  tv  indium,  J  Le acli  Cr.  (:>>  «cf  ante,  p.  87, 
C.  BOO.     Weirtiwe^jciiw.  I  LncbCr. 


'.<■)  Vids  Rex  v  Smi!h,  2StarkuSOB.  It.  1  Holt  N.  f.  .Rrj.  Sit. 
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sion  of  dM'lMony.    And  the  same  principle  applies  to 
depositions  sworn  before  a  coroner.  « 

The  information  of  witnesses,  taken  before  justices  of 
the  peace,  cannot  be  given  in  evidence  on  am  indict- 
ment for  a  misdemeanor,  (as,  on  en  information  for  pub*** 
lishing  a  libel,)  or  in  civil  actions,  oron  an  appeal  for  mur- 
der. (1)    Nor  can  a  conviction  for  petty  treason  be 
grounded  on  snob' evidence;  (2)  for  the  statute  1  Ed.  <H 
c.  12.  s.  22.  enacts,  "  that  no  person*  shall  be  indicted, 
arraigned,  condemned,  or  convicted,  for  any  offence  of    '297 1 
treason  or  petty  treason,  unless  he  be  accused  by  two* 
sufficient  and  lawful  witnesses,  or  shall  willingly,  without 
violence,  confess  the  same ;"  and  this  is  confirmed  by 
statute  5  &  6  Ed.  6.  c.  11.  s.  12.  which  enacts,  "  that  no 
person  shall  be  indie  ted*  arraigned,  condemned,  convict- 
ed,  or  attainted,  for  any  of  the  treasons  specified  in  the: 
act,  or  for  any  other  treasons,  unless  the  offender  be  ac- 
cused by  two  lawful  accusers  which  said  accusers  at  the 
time  of  the  arraignment  of  the  party  accused  shall  be* 
brought  in  person  before  the  party  so  accused,  and  avow 
and  maintain  what  they  have  to  say  against  the  said  party 
to  prove  him  guilty  of  the  treasons  or  oflfences  contained  * 
in  the  bill  of  indictmnet  laid  against  the  party  arraigned ; 
unless  thesaid  party  arraigned  shall  willingly  without  vio*   * 
lence  confess  the  same."  However,**,  a  prisoner  may  be  *    * 

convicted  of  murder  on  an  indictment  for  petty  treason, 
the   depositions    are  admissible  in  evidence  to  sup- 
port a  conviction  of  murder,  though  not  sufficient  to,- 
support  a  conviction  of  petty  treason.  (3) 

The  words  of  the  statute  1  &  2  Ph.  &  M.  c.  13.  s.  4. 
which  are  also  referred  to  and  adopted  by  stat.  2  &  3  Ph. 
&  *M.  c  10.  are,  "that  the  justices  shall  certify  the  ex-     *  279* 
animation  taken  before  them  at  the  next  general  gaol 
delivery  within  the  limits  of  their  commission."    It  of- 

(1)  R.  ▼  Payne,  1  Ld.  Ray.  729.  (3>  Radaourne's  eate,  2  Leach  Cr. 

(2)  Foater  Diat.337.  Q.  MS,    Swau'f  eate,  Fort,.  Diac  106. 


*  * 
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ten  happens  that  the  felon  if  tafcen  and  examined  by  a 
magistrate  in  a  county,  where  the  offence  was  not  com- 
mitted ;  in  such  a  ease,  the  examinations  and  informa- 
tions are  to  be  transmitted  into  the  county  where  the  fel- 
on is  indicted,  and  may  there  be  read  in  evidence  against 
him,  though  the  magistrate  bad  not  original  cognizance 
of  the  offence*  (1) 

As  informations,  when  judicially  and  regularly  taken, 
are  evidence  against  a  prisoner,  if  the  informant  die*  be- 
fore the  trial ;  so,  on  the  -  other  hand,  where  the  htfor* 
raant  himself  gives  evidence,  the  informations  may  be 
used,  on  the  part  of  the  prisoner,  to  contradict  his  tes- 
timony. One  of  the  objects  of  the  legislature  in  pas- 
ting the  statutes,  was  to  enable  the  judge  and  jury,  be- 
fore whom  the  prisoner  is  tried,  to  see  whether  the  wit- 
L-33]  |£g9eg  at  the  trial  are  consistent  with  the  account  given 
by  them  before  the  committing  magistrate."  (2)  Thus, 
it  was  admitted  in  Lord  Stafford's  case,  (3)  that  the  de- 
positions of  a  witness,  taken  before  a  justice  of  the  peace, 
might  be  read,  at  the  desire  of  the  prisoner,  in  order  to 
take  off  the  credit  of  the  witness,  by  shewing  a  variance 
between  the  depositions  and  the  evidence  given  in  court 
viva  voce. 

*bcp<»itioos  The  statute  1  &  2  Ph.  &  Ml  c.  13.  s.  5.  enacts,  "tlrat 
n>er*  every  coroner  upon  an  inquisition  before  him  found, 
whereby  any  person  shall  be  indicted  for  murder  or 
manslaughter,  or  as  accessory  before  the  murder,  shall 
put  in  writing  the  effect  of  the  evidence  given  to  the 
jury  before  him,  being  material ;  and  shall  certify  the 
same  evidence,  together  with  the  inquisition  or  indict- 
ment before  him  taken  and  found,  at  or  before  the  time 
of  the  trial  thereof  to  be  had."  (a) 

(1)  Dalt.  Just.  c.  111.  p.  360.  2  Hal.    case,  2  Leach  Gr.  C.  633. 

P.  C.  285.  (3)  3  St.  Tr.  p.  131.    Ha*fc.  P.  C. 

(2)  See   the  judgment  in  Lambe's    b.  2  c,  46.  t.  22. 


i   m, 
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*Gn  this  statute,  it  has  been  resolved  unanimously  by 
all  the  Judges,  that  in  case  any  of  the  witnesses,  w be- 
have been  examined  before  the  coroner,  are  dead,  or 
unable  to  travel,  or  kept  out  of  the  way  by  the  means 
and  contrivance  of  the  prisoner,  their  depositions  may  be 
read  on  the  trial  of  the  prisoner,  the  coroner  first  prov- 
ing, that  they  are  the  same  which  he  took  upon  oath, 
without  any  addition  or  alteration.  (1)  And  proof,  that 
the  witness  has  been  enquired  after  and  is  not  to  be  found, 
has  been  thought  sufficient  to  authorise  the  reading  of  the 
depositions.  (2)  The  statute  requires  the  coroner  "to 
put  in- writing  the  effect  of  the  evidence  given  to  the  ju- 
ry before  him  being  material ;"  the  true  irieaning  of 
which  appears  to  be,  that  he  should  at  least  take  down 
the  plain  and  obvious  meaning  of  the  words  spoken  by 
the  witnesses,  and  not  merely  to  state  what,  in  his  judg- 
ment, was  the  result  of  the  evidence. 

It  does  not  appear  from  the  report  of  either  of  the  cas- 
es above  cited,  whether  the  depositions  were  taken  by 
the  coroner  in  the  presence  of  the  prisoner.  But  it 
seems  to  be  the  prevailing  opinion,  that  they  are  admis- 
sible, though  the  prisoner  may  have  been  absent  at  the 
time  of  taking  the  inquisition.  A  book  of  authority,  (3) 
after  stating  the  general  rule,  that  depositions  are  not 
evidence,  where  there  cannot  be  a  cross-examination,  * 

adds,  by  way  of  exception,  «'  yet,  if  the  witnesses  exam- 
ined on  a  coroner's  inquest  be  dead  or  beyond  sea,  their 
depositions  may  be  read  ;  for  the  coroner  is  an  officer 
appointed  on  behalf  of  the  public,  to  make  enquiry 
about  the  matters  within  his  jurisdiction.''  And  in  the 
case  of  the  King  against  the  Inhabitants  of  Eriswell,  (4) 
(where  Mr.  Just.  Buller,  in  support  of  his  opinion  on 
the  case  then  before  the  Court,  stated,  that  depositions 
before  a  coroner  had  long  been  settled  to  be  good  evi- 

(1)  Lord  Morley»s  case,  Kel.  «.  case,  before  Holt  C.  J.  Atkins  J.  ao* 
Thatcher's  case,  2  Jon.  53.  Brom-  Nevil  J.  4  St.  Tr.  496.  Contra,  4th 
wich'a  case,  1  Lev.  180.  GUb.  fir.  Re*,  in  Lord  Mortey's  case.  Ke!.  55. 
M-  (5)    Bull.  tf.  P.  242. 

(2)  Mm>  per.   Cor.  jo.  Harrison's       (4)  3T.  R.  713.  v 

•     » 
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dence,  though  the  person  accused  <be  not  present  when 
they  are  *taken,  nor  ever  heard  of  them  till  the  mo- 
ment, when  tbey  are  produced  against  him,)  Lord  Ken- 
yon  who  differed  from  Mr.  Justice  Buller  on  the  princi- 
pal question  said,  (1)  that  the  case,  alluded  to,  was  an 
^exception  founded  on  the  statute  of  Philip  and  Mary. 
Besides,  be  added,  the  examination  before  the  coroner 
is  an  inquest  of  office  ;  it  is  a  transaction  of  notoriety, 
to  which  every  person  has  a  right  of  access ;  and  writs 
of  ad  quod  damnum  have  been  frequently  set  aside,  for 
want  of  this  notoriety  in  the  execution  of  them  by  the 
sheriff.  To  this  effect  also  Lord  Hale  lays  it  down,  (2) 
that  the  coroner's  inquest  must  hear  evidence  on  oath  as 
well  for  the  party  accused  as  for  the  king,  if  it  be  ofler- 
<td  to  them  ;  because  the  proceeding  is  not  so  much  an 
accusation  on  ah  indictment,  as  an  inquisition  of  office 
to  enquire  truly,  how  the  party  came  to  his  death ;  and 
for  an  omission  in  this  respect  an  inquisition  of  felo  de 
se  has  been  quashed. 

laqoisituw.  An  inquisition  of  felo  de  se,  taken  before  the  coroner 
wper  visum  corporis,  is  considered  by  Lord  Coke  (3)  to 
be  conclusive  evidence  of  the  fact  against  the  executors 
or  administrators  of  the  deceased.  But  Lord  Hale  in 
his  Pleas  of  the  Crown  (4)  is  of  a  different  opinion,  con- 
*  ceiving  it  unreasonable,  that  they  should  be  concluded, 

and  lose  the  goods  of  the  deceased  without  an  answer, 
[SCO]  ky  an  inquisition,  which  may  be  taken  by  the  coroner 
behind  their  backs.  And  it  is  now  settled  that  such  an 
inquisition  may  be  removed  into  the  King's  Bench,  and 
traversed  by  the  executors  and  administrators  of  the  de- 
ceased. (5) 

If  it  be  found  by  the  coroner's  inquisition,  in  case  of 
the  death  of  one  who  is  not  felo  de  se,  that  the  person, 

(1)  3  T.R.  732.  (5)  Sae  f  Sauud.  382.  note  U  by  the 

(2)  1   PI.   Cr.  416.    S  PI.  Cr.  60.    Editor,  who  has  there  collected  the 
Schor*y*s  cue,  1  Leach  Cr.  0.  50.  cum  on  thw  abject.    At  to  the  duty 

(3)  3  lait  W.  of  the  coroner  in  tat  tag  an  ioqoeit,  t* 

(4)  1  PL  Cr.  416.    1  Eut.  P.  C.    itat.  1  H.  8.c.  8. 
389. 
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who  committed  the  offence,  fled  for  it,"  the  authorities 

hold  this  finding  to  be  conclusive  and  not  traversable; 

vet,  upon  principle,  *it  should  seem  as  if  the  one  case      *  282 

trere  as  much  traversable  as  the  other.  (1) 

There  are  various  other  kinds  of  inquisition  of  office, 
which,  if  regularly  taken,  and  under  a  competent  ,au- 
.  thority,  will  be  admitted  by  courts  of  Jaw  as  evidence  of 
the  facts  there  found.     Some  inquisitions  are  taken  on 
an  enquiry  made  by  the  sheriff,  or  coroner,  or  eschea- 
tor,  by  virtue  of  their  office,  or  under  a  writ  directed  to 
them -for  that  purpose :  others  are  taken  by  commission- 
ers, especially  appointed  to  examine  witnesses  on  oath, 
and  enquire  ipto  the  several  matters  specified.     These 
inquisitions  are  evidence  of  the  facts  there  found,  even 
against  third  persons.    An  inquisition  of  escheat,  for  in- 
stance, is  evidence,  in  any  suit  and  between  any  parties* 
that  the  person,  who  was  the  subject  of  enquiry,  died 
without  issue,  as  the  commissioners  have  stated.     This 
kind  of  inquisition  is  presented  on  the  oath  of  a.  jury,  •      ■ 

and  is  a  formal  and  solemn  finding  pf  the  several*  facte! 
The  escheators  are  bound  to  meet  in  a:public  and  open 
place ;  and  every  person  is  to  be  allowed  to  give  evi-         • 
dence  ppenly  in  their  presence.  (2) 

•■» 
An  inquisition  of  lunacyisevidence  on  the  trial  of  an 
indictment,  to  shew  that  the  prisoner  was  insane,  when 
he  committed  the  offence.  (3)  Such  inquisitions  are  ev- 
idence even  againsttliird  persons,  who  were  strangers  to  ^30,1 
the  proceeding.  Thus,  in  a  case,.where  an  inquisition 
of  lunacy  was  offered  as  evidence  to  affect  the  rights  of 
third  persons,  and  objected  against  as  res  inter  alios  acta, 
Lord  Hardwicke  overruled  the  objection,  and  said  that 
inquisitions  of  lunacy,  and  likewise  other  inquisitions,  as 
post  mortem,  &c,  are  always  admitted  to  be  read,  but 

,  &l)  ***  ""  <0  ***  Ha*k-  b  2'  *  9-     .   <3>  R  v  Bowler,  O.  B.  Jul*,  !«2, 
'  (-A  Snns.p  before  L«  Blanc  J.  nnd  toe  present  Ch. 

W  St.  I  ff .  8.  c.  8.  j#  of  tog  Common-Pleas,  MS. 
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Bot.  conclusive.  (1)  So  an  inquisition  taken  by  virtue  of 
a  commission  which  issued  in  the  reign  of  Queen  Eliza- 
beth, under  the  seal  of  the  court  of  Exchequer,  to  com- 
missioners to  enquire,  whether  a  prior  was  seized  of 
certain  lands  as  parcel  of  a  manor,  or  whether  the  crown 
was  seized  of  them  after  the  dissolution  of  the  priory, 
was  adjudged  to  be  good  evidence  of  those  facts.  (2) 
And  an  inquisition,  taken  under  an  order  of  the  House 
of  Commons,  is  evidence  respecting  the  fees  of  certain 
offices..  (3) 

*  283  ^Inquisitions,  which  are  extrajudicial  or  irregularly 
taken,  will  not  be  received  in  evidence.  Thus  an  in- 
quisition made  by  a  sheriff's  jury,  for  the  purpose  of  as- 
certaining, who  was  entitled  to  the  property  of  goods 
taken  under  an  execution,  is  not  admissible  evidence 
even  against  the  sheriff,  in  an  action  of  trover  brought 
by  the  party,  in  whose  favour  the  inquisition  was 
found.  (4)  This  evidence  was  received  at  the. trial  of 
the  cause  by  Mr*  Justice  Buller,  who  admitted  it,  but 
held  it  not  to  be  conclusive ;  and,  a  verdict  having  been 
found  for  the  defendants,  a  motion  was  afterwards  made 
*  for  a  new  trial,  on  the  ground,  that  the  inquisition  was 

conclusive  evidence  in  favour  of  the  plaintiff,  as  against 
the  person  who  contested  the  property  with  the  plaintiff, 
and  who  was  present  at  the  time  of  taking  the  Inquisi- 
tion, But  the  court  refused  the  application.  Ch.  J- 
JEyre  said,  he  doubted  whether  a  sheriff  can,  strictly 
speaking,  hold  any  inquisition  as  to  property,  except  un- 
der a  writ  de  proprietate  probanda  in  replevin.  And 
Mr.  Justice  Buller  said,  be  thought  he  ought  not  to  have 
admitted  the  evidence  at  the  trial,  as  the  inquisition  was 
jyW  not  under  the  king's  writ,  but  merely  a  proceeding  by  the 
sheriff  on  his  own  authority. 

(1)  Sergeson  v  Sealry,   2  Alk.  412.  (3)  Green  vHewett,  Peake  N.P.C. 

Faulder  v  Silk  and  another,  3  Campb.  184 

126.    See  Jones  v  White,  ante,  p  237.  (4)  Latkow  t  Eam«r  and  Baroett, 

(5)  Tooker  ▼  Duke  of  Beaufort,  1  Sheriff  of  Middlesex,  2  H.  Blac  4:rr. 

Burr.  146.  Cloisop  r  Poole,  3  Maole  &  Sel*.  17$. 


'*> 
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In  order  to  make  an  inquisition  evidence,  the  commis- 
sion, under  which  it  was  taken;  ought  regularly  to  be 
proved,  or  shewn  to  be  lost.  But  in  cases  of  more  gen- 
eral concern,  such  as  the  minister's  return  to  the  commis- 
sion in  the  reign  of  lien.  8.  for  enquiring  into  the  value 
of  livings,  a  copy  of  the  whole  record  need  not  be  taken, 
and  the  commission  is  of  such  public  notoriety  as  not  to 
require  any  proof.  (1) 

The  general  rule,  respecting  the  admissibility  of  de-  Examination, 
positions  after  the  death  of  the  witness,  is,  that  they  are 
not  evidence,  unless  they  have  been  taken  judicially, 
and  unless  *tbe  party,  whose  interests  would  be  affected      #  284 
by  them,  had  an  opportunity  of  being  present  and  cross* 
examining  the  deponent.     It  is  therefore  now  clearly  es- 
tablished, that  the  ex  parte  examination  of  a  pauper  con- 
cerning his  settlement,  taken  on  oath  before  magistrates, 
is  not  admissible,  upon  a  question  of  settlement,  as  evi- 
dence  against  the  appellant  parish. (2)    The  objection 
against  their  admissibility  is,  not  that  the  magistrates 
have  no  power  to  administer  an  oath,  (for  it  seems  to  be 
admitted,  that  the  statute  13  &  14  C.  2  c.  12  s.  1.,  which 
first  gave  them  a  power  to  Remove,  gave  them  also  in- 
cidentally a  power  to  examine  the  pauper  preparatory  to 
a  removal,)  (3)  but  that  the  examination  is  ex  parte,  ob- 
tained at  the  instance  of  overseers,  whose  parish  would 
be  benefitted  by  the  removal,  and  behind  the  backs  of 
the  appellants,  who  received  no  notice  of  the  proceed-* 
ing,  and  had  not  the  benefit  of  a  cross-examination. (4) 

There  are  some  exceptions  to  the  general  rule,  beside* 
those  already  mentioned,  founded  on  the  special  provi* 
lions  of  acts  of  parliament.    Thus,  the  examination  of  a 

(0  Bull.  N.  P.  228.    Hardcartle  v  (3)  By  Lord  Jteoyon,  R.  v  Eris«eH# 

ScWr,  2  Gwill.  737.  3  T.  ft.  721.     S«*  Lambard  Juit.  b.  1. 

(3)  R.  ▼  Nuoehmn   Conrtenay,     1  c.  21.  p.  209. 

Bail,  373.    R.  v  Perry  Fryntone,   a  (4)  By  Lord  Kenvoo,  R.  v  Ertare!!, 

East,  54.    R,  ▼.  AbergwiUy,  jh.  03.  3  T.  R.  725, 
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single  woman  before  a  magistrate,  under  the  statute  6 
G.  2  c.  31.  (which  enacts,  that,  in  case  any  single  woman 
-;  J )]  shall,  in  an  examination  to  be  taken  in  writing  upon 
oath  before  any  justice,  &c.  charge  any  person  with 
having  gotten  her  with  drild,  it  may  be  lawful  for  the 
justice  to  issue  his  warrant  for  the  immediate  apprehen- 
sion of  such  person,  &c.(a)  will  be  evidence  after  the 
woman's  death  against  the  reputed  father,  on  his  appear- 
ance at  the  sessions  to  abide  the  order  of  the  court  ac- 
cording to  his  recognizance.     This  examination,  taken 

by  the  directions  of  the  statute  in  a  judicial  proceeding, 
will  be  evidence  like  depositions  under  the  statute  of 
*  285  Philip  and  Mary  ;(1)  although  the  proceeding  ^before 
the  magistrate  is  entirely  ex  parte,  and  though  the  party 
accused  is  not  present  at  the  woman's  examination* 

The  examination  of  a  soldier  before  a  magistrate, 
touching  his  settlement,  is  made  evidence  on  an  appeal, 
by  the  mutiny  act,  (2)  which  enables  "two  or  more 
justices  for  the  county,  where  any  soldier  shall  be  quar- 
'  tered,  ill  case  he  has  either  wife  or  child,  to  cause  him 
4  to  be  summoned  before  them  in  the  place,  where  he  is 
quartered,  in  order  to  make  oath  of  the  place  of  his  last 
Legal  settlement.  And  such  justices  are  required  to  give 
an  attested  copy  of  such  affidavit  to  the  person  making 
the  same,  to  be  by  him  delivered  to  his  commanding  of- 
ficer, in  order  to  be  produced  when  required,  which  at* 
tested  copy  shall  be  at  any  time  admitted  in  evidence  as 
to  such  last  legal  settlement  at  any  general  quarter  ses- 
sions of  the  peace."  As  an  attested  copy  is  thus  made  ev- 
idence, it  has  been  determined,  on  a  reasonable  and  ob- 
vious construction  of  the  act,  that  the  original  affidavit, 
which  is  a  higher  kind  of  evidence,  ought  to  be  admit- 
ted a*  well  as  the  copy.  (3)  The  statute  however  is  to 
be  construed  strictly  ;  and  therefore  no  other  attested 


(1)  RvRa 
(0  &5  G.  3. 


Ravemtone,  5  T.  R.  373.  (3)  R  v  Warley,  B  T.  R.  584.    See 

c  108.  s.  70.  Burdoo  v  Rickeli,  2  Campb.  121. 


(*)  Vide  Laws  of  New- York,  sew.  36.  c.  12.  i .  2.    t  R.  L.  306, 
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copy  » legal  evidence,  while  the  original  is  in  existence, 
except  that  given  to  the  soldier.  (1)    For  the  sanK 
reason,  it  should  seen),  if  the  soldier,  who  has  been  ex- 
amined* before  the  magistrates,  be  abroad,  or  dead,  or 
has  quitted  the  army  at  the  time  when  the  appeal  is 
tried,  the  original  affidavit  or  an  attested  copy  would     L-°  '1 
not  be  admissible  in  evidence.     "  One  inconvenience, 
intended  to  be  remedied  by  the  act,  was  that  of  taking  a 
soldier  out  of  the  quarters,  for  the  purpose  of  his  being 
examined  respecting  his  settlement;  and  in  order  to 
guard  against  this  inconvenience,  the  act  directs  the 
magistrates,  who  take  the  soldier's  examination,  to  give 
hftn  a  copy  of  it,  to  be  delivered  to  the  commanding  of* 
licer ;  that  eopy  is  lodged  in  the  hands  of  the  command- 
ing officer,  that  it  may  be  afterwards  produced  when  re- 
quired*   But  if  #the  soldier  go  abroad,  the  same  incon-     #  286 
venience  is  not  likely  to  happen,  and  the  act  of  parlia 
ment  does  not  apply  to  such  a  case.9'  (2) 


Depositions  taken  in  an  ecclesiastical  court,  in  a  cause 
within  its  jurisdiction,  seem  to  be  admissible  in  evider.ee 
upon  the  sdme  footing  as  depositions  in  the  court  of 
Chancery,  the  parties  being  the  same,  and  having  had 
an  opportunity  of  cross-examining  the  deponents. — 
Chief  Baron  Gilbert  lays  down  the  rule  thus  :(3)  "  Depo- 
sitions taken  in  the  spiritual  court  in  a  cause  relating  to 
lands  eamiot  be  read,  because  they  are  no  oaths  at  all, 
inasmtK*  as  the  spiritual  courts  have  no  authority  to  take 
depositions  relating  to  lands:  but  it  seems  they  may  be 
read,  when  takes  in  a  cause  in  which  they  have  authority, 
as  far  an  relates  to  that  cause,  inasmuch  as  these  are  law* 
ful  baths,  and  a  man  may  be  indicted  for  the  violation 
of  them,  though  they  be  not  oaths  in  a  court  of  record." 
It  does  not  appear;  in  any  of  the  cases  above  mention* 


court*. 


j 


(I)  R.  v  Clay  too- Ie-Motrs,  5  T.  R.    lc-Moor«,5  T.  R,  708. 
06.  (:*)  GUb.  Ev.  QQ. 

'2)  Br  Lawrence  J.  \u  &.v  Clayton 


1 
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ed,  lo  have  been  thought  essential  to  the  admissibility 
of  depositions,  that  they  should  be  made  in  courts  of 
record ;  but  the  material  consideration  was,  whether 
they  were  taken  judicially,  and  whether  the  other  party* 
against  whom  they  were  offered  in  evidence,  had  any 
opportunity  of  cross-examining  the  deponent.  And  up- 
on this  principle.  Lord  Holt,  in  the  case  of  Breedon  v. 
Gill,(l)  was  of  opinion,  that  depositions  before  commis- 
sioners of  excise,  (who  by  statute  12  C.  2.  c.  24.  s.  4£.  have 
ft  power  to  administer  oaths  on  enquiring  into  forfeit- 
ures,) taken  in  the  presence  of  the  other  party,  and 

l>  JJ  signed  by  the  witness,  would  be  admissible  on  an  ap- 
peal from  the  sentence  of  the  commissioners,  in  case  the 
.witness  should  be  dead  at  the  time  of  bearing  the  appeal. 
There  are  some  authorities,  which  hold,  that  deposi- 
tions of  witnesses  in  an  ecclesiastical  court  are  not  to  be 

*  287  admitted  in  courts  of  common  law ;  (2)  *and  one  book  of 
authority  lays  it  down  as  a  general  rule,  that  depositions, 
taken  in  a  court  not  of  record,  shall  not  be  allowed  in 
evidence  elsewhere. (3)  However,  the  better  opinion* 
seems  to  be,  that  such  depositions  are  admissible  in  evi- 
dence, under  the  limitations  above  stated* 


Judgments  in  a  court  baron,  county  court,  or  hundred 
i*&X*  court,  and  the  judgments  of  any  other  inferior  co*tt  re- 
cognized  by  the  law  of  the  land,(4)  are  evidence  be- 
tween the  same  parties,  upon  the  same  points  in  issue,  on 
matters  within  their  jurisdiction.  Thus,  in  an  action  of 
debt  on  a  judgment  recovered  in  an  inferior  court,  the 
judgment  will  be  evidence  of  the  debt,  but  not  conclu- 
sive ;  and  the  defendant  may  shew  that  the  cause  of  ac- 
tion was  not  within  the  jurisdiction  of  the  court  be- 
low,^) 

(1)  I  Ld.  Ray.  219.  292.  241,  242. 

(2)  Karl  of  Sara  v  Sir  B.  Speoeer,       (4)  Com.  Di*  "  Evidence,"  C.  I. 

S  Roll.  Abr.  679.  pL  &    Lit  Rep.  107.       (5)  Herbert  v  Cook,    reported   ifi 
Marcb  Rep.  129.  note  (a)  Willei  Rep.  36.    See  Motet 

(3)  BuH.  N.  f*.  242.    See  ante,  p.    v  MaeftrUa,  ante,  p.244. 


See.  2*].        Of  Bcporiliwis,  Emtiiinali&ns,  4-c*.  281* 

•  An  award,  regularly  made  by  an  arbitrator,  to  wbora  Aim*. 
matters  in  difference  are  referred,  is  conclusive,  in  an 
action  at  law,  on  the  parties  to  the  reference,  upon  all 
matters  within  the  submission. f« J  What  has  been  be- 
fore said  on  the  subject  of  judgments  by  a  court  of  con- 
current jurisdiction,  may  be  said  also  of  awards,  that 
they  are,  as  a  plea,  a  bar,  or,  as  evidence,  conclusive  be* 
tween  the  same  parties,  upon  the  same.matter  directly  in 
questi6n.(I)  Thus,  in  an  action  of  ejectment,  wher£ 
the  lessor  of  the  plaintiff  and  the  defendant  had  befoA 
referred  to  an  arbitrator  their  respective  claims  to  the 
property  in  question,  the  Court  of  King's  Bench  held, 
that  the  party  had  by  his  agreement  concluded  himself 
from  disputing  the  lessor's  title.  (2)  It  has  been  before 
observed,  that  an  award  is  not  a  bar  to  any  cause  of  ac- 
tion, which  the  one  party  had  against  the  other  at  the  TS061 
time  of  the  reference,  if  it  appear  that  the  subject-mat- 
ter #of  the  action  was  not  enquired  into  before  the  ar-     *  288 

bitrator.(£J(3) 

•  •  • 

(!)  See  Mite,  n*  W2« ;  Mid  Campbell  East,  t*. 
v  T  we  in  low,   ante,    p.  73  j  aod  R.  v        (3)  Ravee  v  Farmer,   4  T.  R.  UC. 

Cotton,  ante,  p.  19-t  ante,  p.  254. 

(2)  Doe  dem.  Morris  v  Rosier,    S 


(*)  Hie  court  refined  to  interfere  with  the  award  of  a  barrister  at  law,  to 
whom  sJm  came  has)  been  referred,  both  as  to  the  law  aod  the  fact,  although  the 
poiot  of  Ian  decided  by  him  was  at  least  doubtful  Campbell  r  Tmtmbn,  1  Priced 
Rep.  81.  Rostvelt  v  Thurman,  1  John.  Ch.  Rep.  2i0.  An  award  by  arbitrators 
tsootttltfaive  in  eeutfy  unless  corruption,  partiality,  or  gres*  tniseondaet  on  tee 
pact  of  tbaarbitrateni  can  be  shown ,  or  unless  they  were  mistaken  .in  a  plain  poiot 
of  law,  which  materially  affected  the  interest  of  the  parties.  Jlrvyn  v  Perkins  if 
KtUy,  3  T)tsau*i  Eq.  Rep.  397.  Harriett  v  Blair  ei  al  I  Johns  Ch.  Rep.  351. 
Uwdmtm  vVm  GewtUtndti  2  Johns.  Ck.  Rep.  361.  Todd  t  BMaw,  ih.  6$1 . 
Skepptrd  v  Merrill,  2  John*  C*.  flrp.  270. 

(*)  Tile  rule  is  now  settled  in  the  state  of  New-Tort,  that  an  award,  althobgb 
thesahmimioa  were  made  a  rale  of  court,  cannot  be  impeached  at  comma*  ftav, 
either  in  a  collateral  action  or  an  action  00  the  award,  for  a  mistake  either  of  law 
or  fact,  and  that  it  can  only  be  avoided,  exeept  in  chancery,  for^otroptkm  or  par. 
ttstlltw  fa  the  arbitrators.  Shepherd  v  Jisttrotu,  3fteW  Rep.  166.  NtnUmdr 
D<*tk:%  2  Johns.  Rep.  62.  Barton  t  Todd,  3  Jafas.  Rep*  367.  Cranston  v 
$r>t  •/  Ken**,  9  Johfi*.  Rep.  21ft.    Jacksm  f  Fen  Jlen  «  AmkUr,   I  i  Johns. 
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The  certificate  of  a  vice- consul  has  been  compared 
■  to  a  foreign  judgment.  But  tbe  vice-consul  is  not,  prop- 
erly speaking  a  judicial  officer;  nor  u  hta  certificate  to 
be  admitted  as  evidence  of  the  fact  there  stated.  In  the 
case  of  Waidroa  v.  Coo m be,  (l)tthe  Conrt  at  Common 
Pleas  determined,  that  tbe  certificate  of  a  British  vice- 
consul  in  a  foreign  country  could  not  be  received  here 
as  evidence  of  t^e  amount'ofa  sate,  although  by  the  law 
of  that  country  be  was  constituted  general  agent  for  all 
absent  owners  of  goods,  and  was  authorized  and  compel- 
led to  make  the  sale  in  question. (a) 


CHAP.  V, 

Of  the  Proof  of  Records,  and  Judicial  Proceedings. 

THE  admissibility  of  judicial  proceedings,  with  ref- 
erence to  the  subject-matter,  having  been  treated  of  in 

(I)  3  Taunt  162.    Roberts   v   Eddiogtott,  4  Etp.  FT.  P.  C.8S. 


Rep.  96.  The  law  appears  to  be  the  same  in  Connecticut.  BvXkley  v  Slatart,  I 
Day  130.  Lewis  v  Wildman  Id  \5&  But  it  Mens,  that  io  tome  of  tbe  state?, 
an  award  may  be  avoided  at  common  lair,  for  a  palpable  or  grow  mistake.  Mir- 
Hi  and  othcrt  v  J&st ,  2  Hen.  a;  Mvn.  406.  CJear*  v  Coartf  ttrfab,  I  flews*  225 
kumpttr  v  MurrelL,  2  Bay  2M).  On  the  effect  of  awards,  see  J.  Storeys  opinion 
io  the  case  of  KUin  v  Catara,  2  QaUistm  Hep.  81. 

It  may  not  be  improper,  io  this  place,  to  take  notice  of  a  mittase  vbietisoe* 
American  Editors  have  fallen  into,  respecting  the  law  of  the  state  of  New-  York 
io  relation  to  awards.  The  subject  of  the  award*  of  Arbitrator*,  end  that  of  the 
report  of  referees,  have  been  confounded  together :  Use  former  of  wfcacfe  as  be- 
fore stated,  is  conclusive;  the  arbitrators  being  judge*  of  the  psrtit»*e»tfaoat~ 
ing,  they  are  bound  to  abide  by  their  decision;  but  a  reference  ii  a  pujeaedieg, 
directed  by  the  court  itself  in  tbe  progress  of  a  cause,  by  virtue  of  apartiealar 
statute,  and  the  report  of  the  referees,  Jike  tbe  verdict  of  a  jory,  the  place  cf 
which  it  is  intended  to  supply,  it  subject  to  tbe  iwvisiea  and  eoatrot  of  the  cecrt, 
and  may  be  set  aside  cither  for  irregularity  or  on  tbe  Merita.  A  eaoae  referred. 
but  not  according  te  the  provisions  of  the  statute,  is  regarded  ie  the  tame  light  at 
a  submission  to  arbitration.  MilUr  v  Vav&an,  X  John.  JZa».  31*.  Staentm  • 
Backer,  Id.  402. 

« 

'«)  Vide  post,  319.  («> 
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the  preceding  chapters,  it  remains  to  consider  how  theit 
contests  are  to  be  regularly  proved,  so  as  to  render  them 
producible  ia  evidence. 

Recordi  are,  fer  security,  preserved  in  public  repos- 
itories, and,  as  they  cannot  be  removed  from  place  to 
piece  to  serve  a  private  purpose,  examined  copies  are 
admitted  a9  the  best  producible  evideuce.(l) 

The  printed  statute-books  have  been  at  all  times  ad-  Acts  of  Par- 
mitted  as  evidence  of  public  acts  of  parliament.  And 
by  the  statute  41  G.  3.  c.  90.  s.  9.,  made  for  the  better 
and  more  effectual  proof  of  the  statute  law,  it  is  enact- 
ed, that  copies  of  the  statutes  of  Great  Britain  and 
Ireland  prior  to  the  Union,  printed  by  the  printer  duly  ^3CT1 
authorized,  shall  be  received  as  conclusive  evidence  of 
the  several  statutes  in  the  court9  of  either  kingdom. 

*A   different  rule  has  been  adopted  with  respect  to     #  289 
private  acts  of  parliament,  (a)    The  regular  proof  of 

(I)  Leighton  v  Leigh  ton,  1  Str.  S10. 


(ft)  Vide  Proprietor*  of  Kenneheok  Purchase  r  Call,  1  Mass.  Rip.  483.    In 
Saocaa  «  Duboyt,  3  John*.  C*s.  1*3.  the  general  rule  is  admitted,  but  the  court 
refused  tp-grant  a  oca*  trial  on  the  ground  that  the  printed  book  was  admitted 
•a  evidence,  tt  beiog  shown  that  the  printed  hook  was  correct,  by  producing  an 
exemplification  of  the  private  act.    The  court  say, «•  Perhaps  the  reason  why  the 
ftftastd  otetute  bot>k  ii  excluded,  that  the  statutes  are  not  considered  as  already 
lodged  iathe  minds  of  the  people,  does  not  apply  to  the  case  of  a  private  statute 
given  in  evidence  by  the  opposite  party,  against  the  party  for  whose  benefit  the 
net  was  potted;  for  it  eaoaot  then  be  intended  as  nbt  lodged  in  hit  mind,  and  so 
cannot  operate  as  a  turpftso  upon  him.    This  exception  applies  the  more  strongly 
ia  the#fltatat  eeao,  awu>  the  private  act  admitted  on  the  trial  of  this  cause 
bad  beau  published  in  a  volume,  certified  to  have  been  collated  and  compared 
with  the  orjgioa)  rolls.1*    The  legislature  of  New- York  has  since  declared,  that 
private  acts  printed  by4be  Printer  of  the  stxte  may  be  read  in  evidence  in  all 
case*  from  the  printed  statute  book.    Sess.  36.  c.  $6.  s.  3*2.    I  R.  L.  527.    And 
uPeaotyluaiua  the  same  rust  it  established  by  a  decision  of  the  Supreme  Court, 
Ei44U  f  James,  6  itoraetfttl.    The  Supreme  Court  of  the  United  States  hat 
intimated  the  game. opinion.    4  Crunch  338.    The  act  of  Congress  of  May  26, 
1790, 1. 1.   1  L.  U.  S.  115  has  provided  that  the  acts  of  the  legislatures  of  the 
several  states  should  be  authenticated  by  having  the  seal  of  their  respective 
states  affiled  thereto.  The  act  of  Congress  does  not  require  the  attestation  of  any 
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these  h  by  an  examined  copy,  compared  with  the  orig- 
inal in  tbe  Parliament-office  at  Westminster.     To   pre- 
Tent  the  inconvenience  of  such  a  strict  proof,  a  special 
clause  is  now  usually  inserted,  providing  that  the   act 
shall  be  deemed  public ;  in  wbich  case,  the  copy  print- 
ed by  the  king's  printer  will  be  sufficient  evidence  of  its 
contents,  (f)     And  where  one  of  the  parties  to  the  suit 
has  done  an  act  under  a  private  statute,  against  whzcL 
act  the  other  party  appeals,  and  the  regularity  of*  which 
proceeding  is  the  question  to  be  tried,  there  tbe  appel- 
lant will  not  be  obliged  to  produce  an  examined  copy, 
but  a  common  printed  copy  will  be  sufficient.  (2)* 

RmqAi  '*  of '"  Xopies  of  records  in  courts  of  jtistice  are  of  tiro 
ftaot  kinds ;  under  seal,  and  not  under  seal.     Those  under 

seal  are  called  Exemplifications,  (a)  and  are  of  higher 
credit  than  any  sworn  copy:  for  "the  courts  of  justice, 
tttkkt  put  their  seal  to  the  copy,  are  supposed  more  capa- 
ble than  a  common  person  to  examine,  and  more  exact 
and  critical  in  their  examination.*1  (3)  These  exempli- 
fications are  of  two  kinds ;  under  the  great  seal  of  Chan- 
cery, or  under  the  seal  of  some  other  court.  (4) 

-  1*  The  practice  is  not  to  exemplify  a  record  under 
the  great  seal,  unless  it  be  either  a  record  of  the  Court 

(1)  See  ante,  p.  2:tt.  (3)  Gilb.  Ev.  11,  12. 

(*)  E.  y  Sbaw,  12  East,  479.  (4)  Gilb.  Ev.  12. 


pablic  qfkor  in  this  eate,  although  to  til  the  eases  afterward*  prodded  far,  [if 
tbe  aaene  section  in  natation  to  the  aothtnticetton  of  reeerda,]  focb  an  attestatki 
it  required.  There  if  a  good  reason  for  tbe  dktbietioo.  Tbe  feel  it  io  foelf  the 
bigbett  test  of  authenticity  •  and  leaving  tbe  evidence upon  that  alone,  prptlnaYi 
all  controversy,  aa  to  the  officer  entitled  to  affix  the  teal,  which  St  a  rffnlstioe 
very  different  in  the  different  states.  By  the  court,  (Washington,  J.  and  PMen, 
J.)  in  tht  United Stst* r  Jolms.  A  DaU.  41*.  Onig*  Brtnm,  1  Pders  At. 
312.  It  wet  held,  in  tbe  8onreme  Court  of  Penntylfaina,  rn  1789,  that  a  public 
atatote  of  the  state  of  Virginia,  printed  by  tbe  la*  Printer*  of  the  state,  was  raft- 
cienUy  autbeoticated,  ao  aa  to  be  at  least  prima  facie  evidence.  Thmp»n  i 
Jfmiser,  lDalL45l.    Ace.  Jtticfeafes**  firVt  v  Barker,  tHayn.  177. 

(a)  Blake  e  Bray  brook,  tSteHNt  top.%  ' 


ec 
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o£  Chancery*  or  be  sent  from  some  other  court  into. 
Ctupcety,  the  centre  of  all  courts,  by  writ  of  certiorari. 
But  in  either  oft  these  cases  a  qopy  may  be  obtained,  un- 
der thq  attestation  of  the  g!$at  seal.  (1) 

If  the  record  of  a  court  is  put  in  issue  by  a  proceed- 
ing in  the,  sapae  court,  the  record  itself  is  inspected  by  [3®8j 
the  Judges*  (a)  But  when  the  record,  denied  by  the 
isaue,  is  in  a  court  of  superior  or  concurrent  jurisdic- 
tion, the  trial  is  then  by  the  tenor  of  the  record,  which> 
ra*y(  be,  obtained  by  certiorari  and  mittimus  out  of  Chan- 
cery,(2)  a  method  adopted  for  the  purpose  of  communi- 
cating evidence  of  records  from  one  superior  court  to 
another,  without  the  inconvenience  of  ^removing  the  #  gffr 
Originals.  If  the  record  of  an  inferior  court  is  disputed 
in  a  suit  before  a  higher  tribunal,  the  certiorari  may  be 
Mgoed  out  of  a  superior  court  as  well  as  from  the  Court 
of  Chancery.  (3)  And  in  pursuance  of  this  writ,  where 
the  superior  court  sends  for  the  record  of  an  inferior 
court,  not  for  the  purpose  of  seeing  whether  their  pro- 
ceedings are  within  the  limits  of  their  jurisdiction,  but 
merely  to  know  whether  there  be  in  fact  such  a  record, 
k  will  be  sufficient  to  certify  the  tenor  (that  is,  a  literal 
transcript,)  of  the  record.  (4)  (M)  But  where  the  record 
itself  is  the  subject  of  the  proceedings  in  the  superior 
court,  the  original  ought  to  be  returned*  (4) 

When  records  are  exemplified,  the  whole,  in  general* 
must  be  exemplified,  for  the  construction  is  to  be  taken 
from  a  view  of  the  whole,  together;  and  nothing  but 
record*  can  be  proved  by  an  exemplification.    Private- 

(1>  3  Tfut  173.    Gitb.  Er.  It   Bull.  (3)  Butcher  and   Aldworth'i  caie, 

H.P.Md.   *•  Cro.-BUi.82L    Gailliara  v  Hardy,  T 

(I)  Uittrel  v  Lea,  Qro.  Oar.  £97.  Pitt  Ld.  Ray.  2 IB. 

▼  Knight,    I  Sau«d4.&B.    Haweo©  r  (4)  Woodcraft  ▼  KtoaHoo,  t  Atk- 

Brown,  1  Burr.  1031.  317. 


(a)  Vide  fork'f  &'n  v  Tregg'.  £x*n,  *  JMfc.  915. 
(*)  Lad  t  Blunt,  4  *<#,  tyf.,402,  .       , 
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-  deeds  exemplified  tmdet  the  broad  seal^  wilt  not  be  ad- 
mitted in  evidence ;  for  as  the  deeds  themselves  are  in 
the  custody  of  the  party;  they  ought  to  be  produced, 
that  the  court  may  see,  whether  there  are  any  erasures 
or  interlineations.  (J)  ' 

'  '2.  The  second  sort  of  copies  under  seal.  «re  exempli* 
fications  of  the  records  x)f  a  court  under  its  own  seal, 
and  they  also  are  considered  to  be  of  higher  credit  than 
ttvttrn  copies.  The  seat  of  the  king,  and  of  the  public 
courts  of  justice,  and  of  all  courts  established  here  by 
act  of  pariiament9  are  admitted  in  Evidence  witbotrt  **»' 
*  trtasic  proof  of  their  genuineness,  as,  for  example,  (be 
T30^1  seal  of  the  county  palatine  of  Chester,  (2)  or  of  the  great 
sessions  of  Wales,  (3)  or  the  seal  of  the  ecclesiastical 
court  on  an  exemplification  of  a  will.  (4)  But  the  seals 
*  291  °^  Pr*vate  courts,  or  of  a  *  foreign  colonial  court,  {5)  or 
of  a  corporate  body,  (6)  ought  to  be  proved  by  a  vrit* 
ness  acquainted  with  their  impression,  (a)  It  is  not, 
however,  necessary  to  prove  the  seal  of  a  corporation 
in  the  same  manner  as  the  seal  of  any  individual,  that  is, 
by  producing  a  witness,  who  saw  the  seal  affixed  to  the 
identical  instrument ;  but  when  an  instrument  purports 
to  be  under  the  seal  of  a  corporation,  it  will  be  suffi- 
cient to  shew  that  the  seal  is  the  official  seal  of  the  cor- 
porate body.  (7) 

3.  Copies  of  records,  not  under  seal,  are  also  of  twu 
kinds  ;  sworn  copies,  and  office  copies. 

s 

(I)  Pull.  N.  P.  227.  Rep.  temp.  Hard.  103. 
#              (2)  Dyer,  276.  cited    in   Olirc    v        (A)  Henry  ▼  Adey,  3  EnH,  til. 

Girii),  2  Sid.  146.  (6)  Moise*  v  Thornton,  8  TV  ft.  307. 

(3)  Dyer,  276  cited  in  Olive  vG win,        (7)  6  T.  &.  307.     In    Woofaus  v 

2  Sid.  146.    flardr.  118.  S.  C.  Gilo.  Mason,  1  Eip.  N.  P.  tt  53.,  ilwaihfUi 

£v.  16.  by  Lord  Kcoyon,  that  the  seal  of  the 

(I)  Kcrapton  dem.  Boy  field  v  Gross,  city  of  London  proves  itself. 


(a)  A i  to  the  raaaaer  of  proving  the  seal  of  a  foreign  government.    See  Tk- 
United  Stotts  v  Palmer,  3  W.htal<m  00.    The  EslrtlU,  4  Whcaton  298. 


t310] 
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Records  are  complete,  as  soon  as  they  are  delivered, 
into  coort  in  parchment,  and  there  fixed  as  the  rolls  of 
the  court.  ,  Of  these*  a  sworn  copy  will  be  sufficient  ev- 
idence foi  a  jury,  unless  Jthe  record  itself  is  in  issue.  But 
the  copy  of  a  jadgment  signed  by  the  master  is  not  ev-. 
idence,  though  upon  such  judgment  execution  may  be 
taken  out ;  for  it  is  not  yet  becooie  permanent,  and  is 
removable  from  place  to  place«(2) 

Copies  of  records  are  to  be  proved  as  other  transcripts, 
by  a  witness,  who  has  compared  the  copy,  line  for  line, 
wkfa  the  original,  or  who  has  examined  the  copy,  while 
another  person  read  the  original ;  (2)  (a)  and  it  ought  jto 
appear,  that  t lie  original  came  from  the  proper  place  of 
deposit,  or  out  of  the  hands  of  the  officer,  in.  whose  cus-. 
tody  the  records  were  kept. (3)  But  when  an  ancient  re- 
cord has  been  lost,  a  copy  may  be  read  without  proving, 
it  a  true,  copy*  Thus  an  unexamined  copy  of  a  recove- 
ry of  lands  in  ancient  demesne  has  been  received,  where 
the. original  was  lost,  and  where  possession  had  gone/or 
a  long  time  according  to  the  recovery.  (4)  And  similar 
proof  has  been  allowed  of  the  decree  in  the  time  of  Hen- 
ry  *the  Eighth  for  tithe  in  London,  that  decree  having  *  292 
been  lost.(5)    In  such  cases,  says  Ch.  B.  Gilbert,  the  in- 

(1)  Bull.  N.  P.  228.  183.     4  Campb.  372.  S.  C. 

(£)  Ried  v  Margisoo,  I  Carapb  470.  (4)  \a«H>ym.  case.  Ventr.  267. 

Rolf  v  Dart,  *  Taunt.  52.     M'Niel  v  (5)  Ventr.  257.    Knight  v  Dauler, 

Perchard,  1  Esp.  N.  P.  C.  263.    Gyles  Hardr.  :*23.     Thurston  v  Slat  ford,   1 

v  Hill,  1  Campb.  471 .  n.  1  Salk.  284.,  by  floU  C.  J, 

(3)  Adamthwaite  v  Synge,  1  Stark ie, 


(a)  Vide  Lyode  v  Judd,  3  Day  499.  But  do  copy  of  that  so  examined,  how- 
ever authenticated,  it  admitted  ;  for  if  the  party  hat  the  6rst  copy,  aod  by  oath, 
or  otherwise  proves  that  to  be  a  true  copy,  then  the  second  ii  useless,  and  it  only 
that  is  produced,  then  the  first  not  being  there  to  be  sworn  to,  it  does  not  appear 
that  it  it  a  true  copy.  GUberVt  Ev.  9.  Peakc't  Ev.  29.  1  Doll.  64.  4  Kuitford 
310.  Although  Inferior  evidence  of  the  contents  of  a  record,  which  is  tbowu  ooce 
to  have  existed,  nay  be  admitted,  especially  in  cases  where  the  record  is  only  in- 
ducement to  an  action,  yet  the  inferior  evidence  mast  be  above  the  degree  ol  mere 
parol  proof.  Peakt't  Ev.  29, 30.  Thompson  v  Buliock,  1  Bay  364.  8.  P.  2  Harey. 
76.  In  some  observations  in  the  case  last  cited,  Judge  Haywood  contests  the  pre* 
priety  of  this  doctrine.  That  a  record  may  be  be  presumed  from  length  of  poa- 
session,  ride  antt,  119.n. 
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strument  must  be,  according  to  the  rnJe  of  the  civil  Igpr, 
Tetust'ate  temp  oris  aut  judiciaria  cognitions  robort- 
tam.(I)'f>; 

It  is  a  general  rule,  that  a  copy,  authenticated  by  a 
person  appointed  for  that  purpose,  U  good  evidence,  of 
the  contents  or  the  original,  (6)  without  any  proof  o/  its 
being  an  examined  copy.  The  chirograph  of  a  fine,  (or 
example,  is  evidence  of  the  fine,  the  chirographer  being 
appointed  to  give  out  copies  of  the  agreements  between 
the  parties,  which  are  entered  qf  record.  (2)  So  «,  in- 
dorsement by  the  proper  officer-  on  a  deed  of  bargain 
and  sale,  enrolled  according  to  the  form  of.tfre  afatote 
27  H.  8.  c.  1 6,  is  evidence  of  the  enrolment.  (3)  A  raje 
of  court  under  the  hand  of  the  proper  officer  k  itaelf  ao> 
original,  and  may  be  given  in  evidence  in  a  legal  pro- 
ceeding in  that  court,  without  being  proved  a  brae 
copy.  (4)  (c)  So,  in  a  case  where  a  witness,  being  about 
to. leave  the  country,  bad  been  examined  at  ^Judge's 
chambers,  a  copy  of  his  depositions,  delivered  out  by 
the  cl  of  the  je,  and  attested  by  the  clerk's  signa- 
ture, was  admitted  in  evidence,  without  proof  of  its  be- 
ing examined  and  compared  with  the  original  deposi- 
tions.. V  But  where  the  officer  of  the  court  is  not  fa- 
trusted  to  make  out  a  copy,  and  has  no  more  authority 

(I)  Glib  B».  IB.  (<)  Mby  w  Harris  I  U.  6>r» 

(!j  ISM.  II.              '  7«. 

CO  *y   Bull»r    J.  in   Kinnenley  t  (5)  Dmkuv Scott,  lCaapb.Hl. 
Orpe,  I  ihnt.  SO.  - 


(■)  Tbil  iprei™  omittance  can  b*  ippllttblit  to  Ihwetain  •oly.'vfceK  my 
■■cirat  record!  »re  lout,  lor  irareecat  roll  be  lo«t,  snd  iti  content!  wJ*  iKfr- 
Uiort,  thttonrt  "ttli#rmit  •  frsib  dec  to  be  tBpoiifcl.  F fit's  J*.  40.  ! 
tttfr.-m.     I  OaW  ft*.  408. 

{I)SrW«*«7.    BkkavBnrbroot. 

(*>  WoVJieHm  d  Wood «  Wirrotf,  If  AAw.  ft*,  <M.  ''ITUn  m*  airly 
■arTacaptaaofaoMinUioa  mother,  Hu  arlgfanli  of  which  are  an  file,  be  eiwot 

•Lflermnh  oti]Kt  to  theeoptai  beicj  remlin  nidenteby  the  perty  on  whom  Ihtf 
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than  any  common  person,  the  copy  must  be  regularly        # 
proved  in  a  strict  and  regular  mode.     Thus  the  office 
copies  of  depositions,  though  they  are  evidence  in  the 
Court  of  Chancery,  where  officers  are  intrusted  for  that 
purpose,  will  not  be  admitted  in  courts  of  common  law, 
without  examination  with  the  roll.  (1)  (a)  So,  where  a  fine      P"J 
is  to  be  proved  with  proclamations,  as  it  rpust  be  to  bar 
a  stranger, the  proclamations  ought  to  be  examined  with 
the  roll ;  *fbr  though  the  chirographer  is  authorized  to  .    *  295 
make  out  copies  of  the  fine  itself,  he  is  not  appointed  to 
copy  the  proclamations.^) 

"Wfcen  a  verdict  is  offered  in  evidence,  as  the  opinion  VerflJets. 
of  a  jury  on  certain  points  in  issue,  it  will  be  necessary 
also  to  produce  a  copy  of  the  judgment  founded  upon 
the  Verdict.  The  production  of  the  postea  alone  is  not  . 
sufficient ;  for  it  may  happen  that  the  judgment  was  ar- 
rested, or  a  new  triaf  granted. (3)  {b)  But  this  rule  will 
toot  apply  to  the  case  of  a  verdict  on  an  issue  directed 
out  of  Chancery,  as  it  is  not  usual  to  enter  up  judgment 
in  such  a  case  ;  and  here,  therefore,  the  decree  of  the 
Court  must  be  shewn,  which  will  be  a  sufficient  proof, 
that  the  verdict  was  satisfactory,  and  stands  in  force.(4) 
And  though  the  nisi  prius  record,  with  the  postea  indors- 
ed, is  not  evidence  of  the  verdict,  it  is  good  and  proper 

(r)  GUb.  Ev.  21.  logman,    Wlttee,    367.      Garland    v> 

(Z)  Ibid.     Allen's  case,  Bull  N.  P.  Scoonei.2  Bap.  N.P.  C.  647,  nontm.   • 

229.  3Tatmt.  Itffl.  (4)  Moutgomerie  v  Clarke.  »M&* 

(3)  Bull.  If.  P.  £11.    Pii her v Kitch-  Delegate!,  174J.  Bull.  N.  P/&4.      ' 

..  ... —  - '  ■      ■ —..-  .  — ».    -f.^^  ,    y  ,■»,     .  __'* 

Co)  Vide BWevBmf brook,  ZSbrkul.    £tt&JV,i>.  22£. 

{6)  Vide  Kidgely  and  another  v  Spenser,  2  f  mneg  70.    A  verdict  i*  a*  action 
before  a  jostle*  of  tbe  peace  Is  ecvidebce'without  producing.tbe  JLudgsseot ;  for  like    * 
justice  i« bound  to  five  judgment  on  the  verdict,  and  caa,neUb*?  irmt  it, nor 
grant  a  new  trial.    Filter  v  Mullirur,  2  Jotap,  fop.  181.    A  ferdfct  m  frforner 
ejectment  it  evidence  agaiott  the  defendant,  although  no  judgment  has  been  en- ' 
tered,  if  be  has  acquiesced  jo  it,  bxpajiog^heoasJtf,aiid4fltr«risg.tbt 
?hnfitft r\  'Krtitxcrx  6  Bhvuy  430. 


'■.»      • .  *•*•« 
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* 
,      ■  evidence  that  the  cause  canieon  to  be  tried.(l)  (a)    In 

the  case,  just  cited,  of  Fisher  v.  Kitchtogman,  Willes,  C. 
J.  doubted  whether  the  associate  was  the  proper  person 
to  produce  the  postea  in  evidence ;  because,  by  several 
rules  of  court,  it  ought  to  be  returned  into  court  to  the 
proper  officer  within  the  four  first  days  of  the  next  terra ; 
but,  on  the  prothdnotaries  informing  the  Court;  that 
scarcely  one  postea  in  a  hundred  was  so  returned,  he 
was  of  opinion,  that  this  objection  was  not  of  sufficient 
"weight  to  set  aside  the  verdict. 

Writs.  'When  a  writ  \$  only  inducement  to  the  action,  the  fact 
of  taking  out  the  writ  may  be  proved  without  a  copy, 
because  possibly  the  writ  might  not  have  been  returned, 
and  then  it  is  not  a  lecord.  But  where  the  writ  itself  is 
the  gist  of  the  action,  there  ought  to  be  a  copy  from  the 
[312]  record,  as  the  best  proof  of  which  the  nature  of  the  case 
is  *capable.(2)  (b)    If  it  be  necessary  to  prbve  that  a 

<1)  Piltoo   v    Walter,    I  .Str.   161.    E?p.  N.  P.  C.  83.  S.  C. 
Fiiher  v  Kitchingraan,    Wille*,    368.        (2)  Gilb.  £v.  34.     Boll.  N.  P.  231. 
R.  v  Page,  2  Esp.  N.  P.  C.  049.  n.  6 


(a)  In  an  action  by  one  defendant  in  assumpsit  against  bis  co-defendant,  pontes 
is  evidence  to  prove  the  amount  of  damages,  but  the  endorsement  of  costs  with  t&e 
matter's  allocatur  on  the  .postea  is  not  sufficient  to  entitle  the  plaintiff  to  recover 
half  tbe  costs,  without  producing  the  judgment.  Foster  v  Compter,  2  Sterkie 
Rep.  364.  Where  a  verdict  is  recovered  against  a  sheriff  for  the  escape  ofa 
prisoner  who  had  given  security  for  the  liberties  of  the  gaol,  in  an  .actioqby  the 
sheriff  on  the  bond,  the  postea  without  the  judgment  is  evidence  to  prove  the  re- 
covery and  actual  damages,  at  least,  if  not  the  escape.  Kip  v  Brigham,  7  Jehu- 
Rep.  168.  So,  in  covenant  for  the  breach  of  tbe  covenant  against  incumbrance! , 
the  postea  in  an  action  of  ejectment,  brought  against  tbe  grantee  by  a  mortgagee 
on  a  prior  mortgage  of  tbe  same  land  by  the  grantor,  is  evidence  of  the  ejectment 
suit,  and  of  the  fact  of  a  verdict  in  the  cause.  Waldo  v  Long,  7  Johns.  Rtj. 
173. 

(1)  Vide  Jenner  v  Joliffe,  6  Johns.  Rep.  9.    Brush  v  Taggart,  7  Johns.  Ref. 

19.    Foster  v  Trull,  \2  Johns.  Rep.  456.    Hasbrouck  v  Baker,    10  Johns.  /??. 

j£48.    That  the  confession  of  the  opposite  party  will  not  supercede  the  nece«5ti.r 

:  of  producing  a  copy,  vide  Jenner  v  Joliffe,  and  Hasbronfk  v  Baknr,  vhi  svp.    But 

in  an  action  of  debt  against  tbe  sheriff  for  tbe  escape  of  a  prisoner  in  execution 

on  a  en,  ta.  parol  evidence  is  admissible  to  show  the  issuing  of  tbe  execution,  its 

delivery  to  the  sheriff,  and  the  arrest  of  the  party  therein,  the  defendant  uaripf 

neglected  to  return  and  file  the  ta:  ta.  and  bavfhg  refuted  to  produce  it  at  th* 

trial,  after  due  notice.    Hinman  v  Brees,  13  Johns.  Rep.  529. 
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writ  issued  in  a  particular  cause,  H  will  not  be  sufficient 
to  prove  the  pmcipe  by  the  filacer's  book,  and  (after 
proof  of  notice  te>  produce  the  driginfrl)  to  give  in  evi- 
dence a  copy  of  the  wit ;  but  a  proper  search  must  be 
proved  to  have  been  made  at  the  Treasury  for  Uie  orig- 
inal writ*  before  secondary  evidence  can  be  given* (1) 
An  examined  copy  of  the  judgmenfcroil,  containing  the 
award  of  an  elegit  and  return  of  the  inquisition,  is  evi- 
dence, inan  action  for  use  and  occupation,  of  the  thleof 
the  plaintiff,  who  claims  under  the  elegit,  without  prov- 
ing a  copy  of  the  elegit  and  of  the  inquisition  ;  (2)  the 
judgment- roll  is  absolute  proof  of  all  the  proceedings, 
which  it  sets  fortbv 

♦If  an  action  of  trespass,  for  tal^pg  goods  in  cxecu-  #  294 
tion,  is  brought  by  the  party,  against  whom  thq  writ  of 
fieri  facias  issued,  ,it  will  be  sufficient  for  the  officer  to 
give  the  writ  in  evidence,  without  shewing  a  copy  of 
the  judgment. foj  But  if  the  plaintiff  is  not  the  party, 
against  whom  the  suit  issued,  and  claims  the  goods  by  a 
prior  execution  or  sale,  the  officer,  in  order  to  prove 
the  sale  or  the  execution  fraudulent,  moat  produce  not 
only  the  writ,  but  also  a  copy  of  the  judgment. (b)  In  the 
first  case,  he  will  justify  himself,  by  proving  that  he  took 
the  goods  in  obedience  to  a  writ  issued  against  the  plain- 
tiff ;  but,  in  the  other  case,  the  goods  do  not  prima  facie 
belong  to  the  party  against  whom  the  writ  !9sued,  and 
therefore  the  officer  is  not  justified  by  the  writ  in  taking 
them,  unless  he  can  bring  the  case  within  the  statute  13 

(1)  Edoonftone  r  Plaoled,  4  Esp,       (*Z\  Ramflfottom    r   Buckhurst,    t 
n.  P.C.  160.    '  Maute&Se).  565. 


«* 


(a)  Vide  Holmes  v  Ntincaster,  \&  Jihns.  Jbp.  3fl*V    H  trespass  or  trorer  by  tri 
officer  who  has  taken  goods  in  execution,  against  a- stranger,  the  eiewitioftt  wtthoi£ 
the  judgment,  it  Ftiftcfrot  evidence  of  the  plaintiff's  pottetiioo.    Barker  *>  Kkupp* 
v  Miller,  6  Johns  Rep,  195.    Blackleg  r  Skddm,  7  Jeto*.  Rep.  32. 

(•)  Vide  pott,  313,  a.    HiftBsj  Wilsov,ft7t*»t.  j?«p.4t.  WHmw  *  4»U*f  * 
Covin*,  Id.  38a    Harget  r  Bfccksaear,  T*yl.  |0f. 
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*  KHz.  c#  5.  (against  fraudulent  alienations,  &c.)  for  which 

purpose  it  will  be  necessary  to  shew  a  judgment (1) 

The  return  of  the  sheriff  upon  a  writ,  which  has  been 
-duly  returned  and  filed,  is  prima  facie  evidence  of  the 
fact  there  stated,  when  that  fact  conies  incidentally  into 
question.faj  If  the  sheriff  return  a  rescue,  the  com* 
above,  to  which  the  return  was  made,  would  give  it  such 
credit,  as  to  issue  an  attachment  in  the  first  instance ; 
t  -*  though,  upon  an  indictment  for  a  rescue,  the  defendant 
might  shew,  that  the  return  was  false. (2)  (0)  And  so,  in 
an  action  for  maliciously  suing  out  an  altys  Sjfei  facias, 
after  a  sufficient  execution  under  the  first  fierijfccias,  the 
Court  of  King's  Bench  held,  that  the  sheriff's  return  an- 
nexed to  the  writs  (itv  which  he  stated,  that  he  had  for- 
borne to  seH  under  the  first,  and  had  sold  under  the  se- 
cond writ,  by  the  request  and  with  the  consent  of  the 
plalhtif£)  had  been  properly  admitted  at  the  trial  as  evi- 
dence of  that  faot,  in  support  of  a  plea  of  licenrapLead- 
edjby  the(}lefendant ;  for*as  the  Court  sjfd,  faith  ought 
4o  be  given  to  the  official  act  of  *a  public  officer,  -Uke  the 
sheriff,  even  where  third  persons  are  concerned.  (3)  (c) 

<!)  kafevBillers,    1  Ld.  Ray  733.  er,Cowp.63.    MWeil  t  Pert-hard,  I 

Martin  v  Pod?er,  2  Black.  Rep.  701.  Esp.  NFC  263u    Jo.**  v  Wood,  3 

(2)  R.    v   Biking    4   Burr.    2119.  Campb.  229.  Fairlfe  r  Birch,  3  Caaipk 

There  are  several  cafes,  io  which  the  397. 

indorsement  oo  thr  writ  has  been  ad-  (3)  Gyflbrd  r  Vfiaodgate,   11  East, 

miKed  as  evidence  against  the  sheriff,  297. 

who  makes  the  return.    Blatch  v  Arch-  - 


(o)  The  return  of  a  marshal  to  a  writ  cannot  be  traversed  in  an  action  between 
the  parties  to  the  suit,  in  which,  the  writ  is  issued.  Wibon  r  The  Extcutm  of 
Bunt,  1  Petor't  Rep.  441.  In  an  action  against  the  sheriff  Tor  false  return  of 
nulla  bona  to  an  execution,  the  burden  of  proof  lies  upon  the  plaintiff  Detu  r 
Johnson  if  O-  3  Huntford  Rep.  81.  * 


*  295 


(•)  In  aa  notion  against  th*iheriff  for  ah  escape,  hit  return  of  resent  isnct 
topchisfre.    And  wherotho  writ  is  given  ia  evidence  by  the  plaintiff,  the  sheriff 
AT  not  entitled  to  have  the  return  read  as  part  of  the  document    Adey  v  Bridga 
«!«/.  2  Starku  189.  w 

<c)  Although  hi  an  action  fee  a  false  return,  the  plaintiff  may  falsify  it  by  cvi 
denct  \  yet  the  officer  snaking  a  retain,  which  is,  on  the  return  ai>d«iitif  of  tar 


* 
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Botthoagh  the  the) 
that  he  has  levied,  i 
over  the  money  to  tl 
hkn  in  an  action  witl 

It  is  enacted  by  rt 
the  purpose  of  protei 
coveries  have  not  fcj  • 
any  person  has  purcli 
was  necessary  to  be 
title,  such  person,  ai 
been  in  possession  of 
of  the  purchase,  may; 
duce  in  evidence  <tht*deed  making  a  tenant  to  the  writ 
of  entry,  or  other  writ  for  sufleriapa  common  recovery 
and  declaring  the  uses,  and  the  deed  so  produced  (exe- 
cution thereof  being,  duly  proved)  shall  in  all  courts  be 
deemed  good  and  sufficient  evidence  for  the  purchaser, 
and  all  claiming  under  him,  that  the  recovery  was  duly 
suffered  and  perfected  according  to  the  purport  of  the 
deed,  in  case  the  record  of  recovery  cannot  be  found,  or 
should  not  appear  to  be  regularly  entered. 

A  decree  in  the  Court  of  Chancery  may  be  proved  by ,    ProeeedingB 
an  exemplification  under  the  seal  of  the  Court ;  (c)  or  by 

(19  Cator  v  Stokes,  1  Maule  &  Sel.    599. 


writ,  a  matter  of  record,  cannot  be  admitted  -to  contradict  his  own  return. 
Gardner  v  Bonner,  6  Johns.  Rip.  325.  Purrington  v  boring,  7  Mast.  Rep.  388. 
Tbe  writ  is  only  evidence  against  the  sheriff  to  the  extent  of  his  duty  under  the 
writ,  and  it  is  no  part  of  his  duty  to  annex  the  name  of  the  officer  to  the  retort. 
Hill  v  Leigh  i(  Rtay,  1  HoU  S.  P.  Rep.  217. 

(a)  An  exemplification  under  the  seal  of  the  court  of  chancery,  of  a  dtarehl 
ardermvarding  execution  on  a  prior  decree,  and  reciting  the  substance,  of  a  de- 
cree of  the  court  for  the  trial  of  impeachments  and  the  correction  of  errors, 
which  affirmed  the  prior  decree  of  tite  court  of  Chancery,  and  ordered  it  tcMsw 
carried  into  execution,  was  held  inadmissible  evidence,  and  that  it  was  requisite 
to  have  produced  [an  exemplification  of]  the  original  decree,  which  was  the  basis 
of  the  execution ;  and  that  the  execution  was  inadmissible,  as  a  justification  to  a 
▼code*  hi  a  sale  under  il  *  itbout  producing  the  decree  warranting  it  WUnn  f 
Gibbs  v  Conine,  'Maty.  Rep.  IttO.  f 
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KHz.  c.  5.  (ac/f  o*  by  a  decretal  order  in  piper,  with 
purpose  it  *  bill  and  answer.(l)  But  it  has  been  held, 
ill  and  answer  need  not  be  proved,  if  they  are 
n  the  dqcretal  order.  (-2)  And  it  is  said  in  a  b«k 
uthority,(a)  "that,  if  a  party  wantsto«avajlh?hiselfof 
decree  only,  and  not  of  the  answer,  the  deoree,  un- 
der the  deal  of  tie  court  and  enrolled,  may  be  given  m 
evidence,  without  producing  the  bill  and  answer*  and 
the  opposite  party  will  be  at  liberty  to  shew,  that  the 
point  in  issue  was  not  the  same  as  the  present  issue." 
However;  the  rule,  generally  laid  down,  seems  to  be, 
that,  where  a  party  intends  to  avail  *himseMjj£pfte  con* 
tents  of  a  decree,  and  n<5t  merely  to  provoqKp&rineic 
collateral  fact,  (as  that  a  decree  wjp  made  by  the  court,) 
he  ought  regularly  tafegrve  in  evidence  the  proceedings 
upon  which  the  decree  is  founded.  "  The  wiiole  re- 
cord," says  Ch.*  B.  Cotoyns,  "  whi$h  concerns  the  mat- 
ter fn  question,  ought  to  bfe  produced."(4)  So,  "  a  sen- 
tence in  the  Admiralty  Court  ul&y  be  evid6nce,jg>pti  the 
iibgl  and  tnswer  product^  ;  and  a  jud^pfcent  in  a  court 
baron,  or  other  inferior  court,  with  proof  of  the  proceed- 
ings in  which  the  judgment  was  given."  (5).*  If,  indeed, 
the  fact  to  be  shewn  were  merely  that  a  decree  has  been 
made  in  the  Court  of  Chancery,  or  that  a  decree,  made 
there,  has  been&eversed  on  appeal,  proof  of  the  previous 
proceedings  \rtll  not  be  necessary.  (6)        € 

Ai)  aiyprer  cann6t  be  regularly  given  in  evidence 
without  proof  of  the  bill;  for  without  the  bill,  there  docs 
not  appear  to  be  a  cause  depending.  But  if  theff  be 
prpof  by  the  proper  offrcer,  thfit  the  bill  Uds  been  search- 
ed for  in  the  office  and  cannot  be  fouu<^.  the  .answer  has 
been  allowed  to  be  read  without  a  sight,  of  thflffftl.  (?) 
As  the  defence  iu  Chancery  is  upon  ogti),  it  wiftTS^pre- 

(1)  TJwrti  v  Oattlt,    I    Keb.    2J.  net  v  Patcrsoo, KJE.  East,  12  G. 

Com.  Dig.  E*.  (C.  U  p.  94.  (4)  Com,  Uig.m  Evid.   (A.  4. 

(?)  By  Trevor,  C.  J.  iu  Wheeler  v  05. 

fjC#tb,eitedCom.  Dig.  ib.  1  Keb.  2!.  •  (5)  Cop.  Dig  tb.*(C.  I.Vp  94 

cootra.  (6)  Sae  Jonea  ▼  &ap4aU,  '*— 

'*)  Bull.  X.  P.  23^>itfl»g  Lead  Tba-  (?)  Glib.  £*•#. 
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«umed  in  osdhtajry  cases*  that^be  answer  was  sworn  to  '* 

by  the  defendant.  And  when  an  answer  is  offered  in 
evidence  as  an  admission  of  the  party  upon  oath,  it  will 
be  sufficiently  proved  by  an  examined  copy;(1)  nor 
will  it  be  accessary  to  shew,  that  there  has  been  any  de- 
cree in«tbe  suit.  (2)-  *  But  strictet  proof  is  required  on 
4t  prosecution  for  perjury  alleged  tp  have  been  commit- ' 
ted  by  Chu  defendant  in  his  answer.  Some  evidence  of 
the  administration  of  the  oath:  will  there *b6  required ; 
as,  that  a  person,  calling  himself  by  thtj  defendant's  name, 
was  sworn,  and  that  the  signature  on  thetttswer  (whicti 
must  te  produced)  is  his  band- writing ;  or,  thai  the  an- 
swer ife  signed  by  the  defendafltt  and  that  the  jurat,  pair- 
porting  to  *hare  befB  sworn  before  a  master,  is  attest-  #  29T 
cd  by  the  master's  band-writing.  £i)  This  strictnes&*of  -  * 
proof  ii  required,  not  only  in  criminal  proceedings,  as 
on  a  trial  for  perjury,  but  also  in  actions  which  are  in 
the  nature  of  a  criminal  proceeding,  as  in  an  actionfor  & 
maikyfrigs  prosecution.  (*4)  ».  ' 

With  regard  to  depositions,  the  general  rule  is  .that  DnotUic*. 
th'ey  ar<*  not  to  be  admitted  in  evidence  without  proof  of 
the  bill  and  answer ;  (5)  for,  if  there  do  not  appear  to  be 
a  cause  depending,  the  depositions  are  considered  to.  be 
mere  voluntary  affidavits ;  ariH  the'bill  and  answer  nought 
to  be  prodafeil,  in  order  to  shew,  who  WeVe  the  parties 
to  the  siflt,  and  what  the  pokits  in  issue,  as  depositions 
are  evidence  only  upon  the  same  joints  ao^  between 
the  same  parties,  or  those  who  claim  utoder  the  par- 
ties. But  if  the  defendant  is  in  contempt,  or  has  had  f  ^ 
an  opportunity  of  cro88?exaniining,  which  he  chose  to 
forego,  the  depositions  may  then  be  read,  after  prov- 

m 

_  (OJ^Jy  Dartmouth  v  Roberts,  1G  ad  fin.  Baker  v  Sweet,  Baub.  91.  11- 
Eaitf\j|.  Salter  v  Turner,  2  Campb.  tingworft  v  lieigh,  4  Gwill.  1619.  At 
«7-  .HodgklMoo  ▼  Willis,  3  Catnpb.  the  trial  of  the  fafltaterf«*e,Mr.  Jilt*. 
401.  tHeath  reused  to  adatit  depofttions^l 

o  (2)  Lady  Dartmouth  v  Roberto,  16  evidence,  because  Ihe  bill  itwd  answer 
£att,  334.  had  not  been  dul?4>roved\  nor  enquired  *  • 

(3)  B.  v  Morrif,  2  Burr.  1189.  R.  ▼    after.    But  it  i»  laid  by  the  reporter, 
Bennon,  2Camph.608.  *  that  the  rejection  of  thif  evidence  vaa 

(4>  16  Hait,  340.  one  of  the  ground*,  upon  which  a  net? 

C>)  Gilb.  £r.  56>  ftilL  N.  P.  240.    trial  *U  al£rw<U  trusted.   . 
3'ShtiBga4e  vBevijnfc,  5  Burr.  2394. 

r 
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*  hig  the  bill,  although  n*  answer  bfcs  been  put  in.  (1) 

Depositions  are  evidence,  as  an  admission,  against  a 
party  to  the  suit— or  for  the  purpose  b(  contradicting 
a  witness — without  proof  of  the  bill  and  answer:  but 
some  proof  of  the  identity  of  the  person  will  bfe  neces- 
'    sary." 


I'M 


*";  J  #  As  the  practice  formerly  was  not  to  enroll'the  bill 
and  answer,  ancient  depositions  may  be  given  in  evi- 
I  dence  without  them.  (2)    And  where  the  Court  of  Chan- 

cery, on  directing  a  trial  at  law,  makes  an  order,  that  the 
depositions  of  a  witness  shall  be  read,  the  proof  of  the 
bill  and  answer  will  be.  dispensed  with.  This  order  is 
not  made  for  the  purpose  of  making*  that  admissible  in 
*  .  evidence,  which  Is  not  strictly  admissible  in  courts  of 
common  law ;  (3)*  and  the  depositions  cannot  be  admit- 
ted, even  under  the  order,  unless  it  be  satisfactorily 

*  298  proved *t  the  time  of  the  trjal,  that  *the  witnesses  are  un- 
able  to  attend  in  person.  If  deposition^  .were  offered  in 
evidence  without  such  ai*  order,  the  wh$le  record,  bill, 
answer,  &c.  must  be  regularly  proved;  but  when  there 
is  an  order  for  reading  depositions,  the  court  of  law  will 
read  them,  without  going  through  the  regular  and  strict 
course,  which  is  generally  necessary  for  thejpurpose  of 
making  them  evidence.  (4) 

The  proof  of  depositions  is  by  an  examined  copy. 
Qffice  copies  are  evidence  in  the  Court  of  Chancery,  but 
not  in  courts  of  common  law.  for  a  reason  befo re-men- 
*'  fc  tioned.  (5)  (a)- 

Judgment  Id     Judgments  in  the  House  of  Lords  are  not  formally 
Bouse d^jordi.  drawn  up,  but  minutes  only  are  entered  on  the  journals. 


•  ,  (1)  Caseneve  and  another  ▼  Vaugh-  (4)  Palmer  v  Ld.  Ayletboiy,  M  Va. 

■W,  1  Marie  &8elv.  4.  176.    Corbett  r  Cortett,    1    Ves.  A 

(2)  Gilb.  Ev.  58.  Bean.  340. 

(3)  See  ante,  p.  880.  (4)  See  ante,  {k'SlO. 


0)  Vide  «Iuk  «  Bnybfook,  2  Starku  V 
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The  minutes  of  a  judgment  are  the  judgment  itself ;  and 
they  may  be  proved  by  an  examined  copy.  (1) 

When  the  judgment  of  a  court  baron,  or  of  any  other  Proceedin*i  ™ 

.  i.     .  «.        i  .         j  j  i      inferior  coUrtt. 

court  of  inferior  jurisdiction,  is  offered  in  evidence,  the 
proceedings  on  which  it  is  founded  ought  to  be 
shewn ;  (2)  but  as  the  record  is  not  usually  made  up  in 
form,  the  minutes  of  their  proceedings  will  be  admit- 
ted,  (3)  if  they  are  perfect,  and  omit  nothing  material. 

f 
Testaments  are  proved  in  the  ecclesiastical  court    Probate    of 
either  in  common  fornb  or  ki  form  of  law.  (a)    The  first wl 
mode  of  proof  is  where  the  executor  presents  the  will      rv  -> 
before  the  Judge,  without  citing  the  parties  interested, 
and  deposes  thelitis  the  true  and J^st will  of  the  testa-       *" 
tor  ;  upon  which,    the  Judge  allows  the  will.    The 
proof  in  form  of  law  is,  when  the  will  is  exhibited  before 
the  Judge  in  presence  of  the  {forties  interested,  and  after 
a  full  examination  is  finally  allowed.  (4)  (b)    If  the  will 
be  proved  in  eg  mraon  form,  i^may  *be  disgtijfcl  at  fny     #  299 
time  within  thirty  years ;  but  if  it  be  proved  in  the  more 
formal  mode,  and  there  be  no  proceedings  within  the 
time  limited  for  appeals,  the  will  cannot  afterwards  be 
disputed.  (4)    After  proof  of  the  will,  the  original  is  de- 
posited in  the  registry  of  the  ordinary  or  metropolitan, 
and  a  copy  In  parchment  is  made  out  undtr  his  seal,  and 
delivered  to  the  executor,  together  with  a  certificate  of 
its  having  been  proved  before  him,  which  Copland  cer- 
tificate are  the  probate.    A  court  of  common  law  will 
not  take  notice  of  a  will  as  a  title  to  personal  property)  4  9 

till  it  is  proved  in    the  Ecclesiastical  Court;  (5)  and 

(I)  Joan  r  Randall,  Cowp.  17.  337. 

(*)  See  ante,  p.  305.  (4)  3  Bac  Ab.  40.  Ut.  Execotor.                 '' 

(3)  Fither  v  Lane,  2  Black  Rep.  834.  (5)  Stone  v  Forsyth,  2  Doug.  707. 
Holt.  C.  J.  io  R.  v  tfaios,  Comberb. 


(•)  The  roles  of  etidenceia  courts  of  probatei  art  tbcawna  as  in  courts  «f 
common  lav,  imlea  altered  by  statute/.    Evekth  t  Cranch,  15  Mass.  R+.  305. 


C*)  V\*b  Tajrl.  94.    Hant*1»«ul1t  2  Bimri  !M. 


29* „  Qf  the  Proof  of  Remrd*  [Ch.  b. 

though  the  original  rtill,  together  with  the  probate,  is 
produced  by  the  officer  of  the  Ecclesiastical  Court,  the 
will  cannot  be  read  in  evidence,  unless'it  bears  the  seal 
of  the  Court  or  some  other  mark  of  authentication.  (I)  (a) 

It  is  not  the  practice  in  the  ecclesiastical  courts  to 
grant  a  second  jfrobfrte,  if  the  first  should  be  lost,  bat 
only  to  grant  an  exemplification  from  the  record  of  the 
court,  and  this  exemplification  will  be  evidence  of  the 
proof  of  the  will.  (3)  And  an  examined  copy  of  the 
probate  is  evidence  of  the  person  there  named  being  ex- 
ecutor, as  the  probate  is  an  original  taken  by  authority, 
and  of  a  public  nature ;  (3)  but  a  copy  of  the  will  would 
not  be  evidence  of  that  fact.  (4)    9 

The  probate  of  a  will,  devising  real  property,  is  not 
evidence  of  the  contents/  in  an  action  of  ejectment,  even 
to  prove  a  relationship ;  fAr  where  the  original  is  in  be- 
ing, the  copy  is  »ot  admissible ;  and,  besides,  the  seal  of 
the^court^pes  not  prove  |t  a  true  copy,  unless  the  suit 
relate  only  to  personal  property.  (4)  But  the  ledger- 
book,  says  Mr.  Justice  Buller,  is  evidence  in  such  a  case, 
because  this  is  not  considered  merely  as  a  copy,  but  is 
I  roll  of  the  court ;  and  though  the  law  does  not  al- 
low these  rolls  to  prove  a  devise  of  lands,  yet  when  the 
will  is  only  to  prove  relationship,  the  rolls  of  .he  spiritual 
court,  which  has  authority  to  enrol  wills,  are  sufficient 
proof  of  guch  testament  And,  under  particular  circum- 
stances, the  ledger-book  may  be  evidence  even  in  a  dc- 
•  **  300  vis*  of  real  e*tate ;  &s  where,  in  an  avowry*  for  a  rent- 
charge,  the  avowant  could  not  produce  the  will  under 
which  he  claimed,  (that  belonging  to  the  devisee  of  the 

(1)  R.  r  Barnes,  1  Starkie,  243.  Ld.  Raym  154.  B.  C.    Holt  C.  t  io  It 

(2)  Shepherd  v  Shorthouse,  1  Str.  Haynei.  Skin.  634.    See  aot*.  p.  261. 
jR£.  Bull.  N.  P.  24ft.  •  (4)  Boll.  J\\  P.  216. 
**(3)  Hot  v  Nelthorp,  3  Sal*.  154. ;  1 


fjii)  Vide  f*wi  of  X.  T.  1  N.  B,  L  364.  c.  23*jfef i.  36. 
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land,  the  ordinary's  register  of  the  will,  and  proof  of  for- 
mer payments,  were  held  to  be  sufficient  evidence 
against  the  plaintiff,  who  was  devisee  of  the  land  charg- 
ed. However,  in  such  a  case,  notice  ought  to  be  giv- 
en to  the  other  party  to  produce  the  will.  It  has  been 
often  held,  that  a  copy  of  the  ledger-book  is  not  evi- 
dence ;  yet,  since  the  original  wouW  be  read  as  a  roll 
of  the  court  without  further  attestation,  it  seems  fit,  says 
Mr.  Justice  Buller,  that  the  copy  should  also  be  read. 
The  contrary  practice,  he  adds,  has  been  founded  up- 
on  the  mistaken  supposition,  that  the  ledger-book  is 
read  as  a  copy,  when  in  fact  it  is  read  as  a  roll  of  the 
court.(l) 

To  prove  that  the  probate  of  a  will  has  been  revoked, 
an  entry  of  the  revocation  in  a  book  of  the  prerogative 
court,  in  which  all  causes  were  entered  by  the  register, 
and  which  was  kept  as  the  only  record  of  such  proceed- 
ings and  of  the  decree  of  the  court,  has*  been  admitted 
to  be  good  evidence.  (2) 

Administration  is'generally  granted  by  writing  under  Letters  of  ad- 
seal.  It  may  also  be  granted  by  entry  in  the  registry 
without  letters  under  seal.(3)fa)  The  ecclesiastical 
court  never  grants  an  exemplification  of  letters  of  ad- 
ministration, but  only  a  certificate,  that  administration 
was  granted ;  therefore,  when  a  lessee  pleads  an  assign-  f31ft} 
ment  of  a  term  from  an  administrator,  such  certificate  is 
good  evidence. (4)  And  the  original  book  of  acts,  di- 
recting letters  of  administration  to  be  granted,  with  the 
surrogate's  fiat  for  the  same,  is  evidence  of  the  title  of 
the  party,  to  whom  administration  of  the  intestate's  ef- 

(1)  Bull.  N.  P.  246.  (4)  Kempton  dem.  Boy6eld  v  Cross, 

(2)  Ratnsbottom's  case,  I  Leach  Cr.  Rep.  temp.  Hard.  108.    Bull.  N.  P. 
C.  30.  n.(c)  *J6.  . 

(3)  Vin.  Ab.  Executor,  D.  p.  70.  " 


(a)  Vide  act  of  New- York  relative  to  the  court  of  Probates,  the  efflce  of  Sur- 
*t£*te,  Ac.  1  N.  R,  L.  c.  79.  set*  36 . 
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fects  is  granted,  without  producing  the  letters  of  ad- 
ministration themselves,  (notwithstanding  subsequent 
letters  of  administration  granted  to  another,)  if  the 
*  301  #first  are  not  recalled  ;  for  the  original  book  was 
the  authority  for  the  proper  officer  to  make  out 
letters  of  administration,  and  the  letters  of  administration 
were  only  the  copy  of  the  original  minutes  of  the  court, 
drawn  up  in  a  more  formal  manner.(l)  So  an  examined 
copy  of  the  act  book,  stating  that  administration  was 
granted  to  the  defendant  at  such  $  time,  is  proof  of  his 
'being  administrator  in  an  action  against  him,  without  giv- 
ing him  notice  to  produce  the  letters  of  administra- 
tion. (2) 

m T**1  iudtr  *n  an  act'on  uPon  tf*e  judgment  of  a  court  of  a  for- 
eign country,  the  sentence  must  he  proved  by  proving 
the  hand  writing  of  the  Judge  of  the  court  who  subscri- 
bed it,  and  the  authenticity  of  the  seal  affixed. fa  J  Thus, 
in  a  late  case,  (3)  the  plaintiff,  who  sued  here  on  a  judg- 
ment obtained  in  the  island  of  Grenada,  was  nonsuited, 
because  he  could  not  prove  the  seal  affixed  to  be  the 
seal  of  the  island.  And  on  a  motion  to  set  aside  the  non- 
suit, the  court  said,  they  could  not  take  official  notice, 
that  the  seal  affixed  was  the  seal  of  the  island,  which  was 
necessary  to  be  shewn,  in  order  to  prove  the  judgment, 
which  it  purported  to  authenticate ;  and  thfet  proving  the 

(1)  EldeoT  Keddell,  8  East,  187.  (3)  Henry  v  Adey,  3  East,  22! 
Garrett  v  Lister,  1  Lev.  25.  Bull.  N.  Buchanan  ▼  Rucker,  1  Caapb.  63 
P.  246.    2  Maitle  &  Seta.  567.  Flindt  v  Atkins,  3  Campb.  215.   Al*« 

(2)  Davit  v  Williams,  13  East,  222.  *v  Buodbury,  4  Campb.  28. 
Ray  v  Clark,  ib.  238.  n.<a) 


(a)  Vide  Black  vBraybrook,  2Starkie7.  and  Appletonv  Braybrook,  ib.  A 
copy  of  a  judgment  in  the  Supreme  Court  of  Jamaica,  to  which  do  teal  wasafoed 
made  by  tbe  chief  clerk  of  the  court,  is  pot  receivable  in  evidence  io  Eoglaad, 
although  the  hand  writing  of  the  clerk  be  proved,  and  it  appear  that  they  art 
^dually  received  in  evidence  in  Jamaica,  and  although  it  further  be  proved  that 
the  court  had  no  seal.  Ib. 
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Judge's  hand-writing  could  not  advance  ih*  proof  of 
the  seal,  unless  by  considering  him  in  the  nature  of  & 
witness  to  it,  which  was  not  pretended,  (a) 


(a)  Ace  Dclafield  v  Hand,  3  Johns.  Rep,  310.  It  is  said  by  Marshall,  Ch.  J.  2 
Cranek  23S.,  that  foreign  judgments  are  authenticated,  I.  By  an  exemplifica- 
tion under  the  great  seal.  1.  By  a  copy  proved  to  be*  a  true  copy.  3.  By  the 
certificate  of  an  officer  authorized  by  lair,  which  certificate  must  itself  be  properly 
authenticated.  These  are  the  usual,  and  appear  to  be  the  rao&t  proper,  if  not  the 
only  modes  of  verifying  foreign  judgments.  If  they  be  all  beywud  the  reach  of 
the  party,  other  testimony,  inferior  in  its  nature,  might  be  received. 

On  a  motion  for  a  new  trial,  on  the  ground  of  newly  discovered  evidence,  the 
testimony  to  be  introduced  was  a  copy  of  proceedings  and  condemnation  at  Partf* 
which  bad  been  transmitted  to*LitboiL,  from  whence  the  copy  was  obtained,  sod 
purported  tocouie  through  the  secretary  of  state  for  foreign  affairs  of  the  king- 
dom of  Portugal.  Thompson,  J.  delivering  the  opinion  of  the  court  says:— ••  If 
it  be,  as  has  been  contended,  angulation  of  the  government  of  Portugal,  that  all 
judgments  and  decrees  rendered  at  Para,  are  transmitted  to  Lisbon  and  registered 
iu  the  department  of  state ;  that  regulation  should  have  been  shown  in  some  au- 
thentic way,  and  the  document  in  question  would  then  appear  to  come  through 
the  proper  channel,  and  if  duly  authenticated,  might  be  competent  prima  facie 
evidence  of  what  it  contains.  But  nothing  appears  to  show  that  such  is  the  regu- 
lation of  the  mother  country  with  her  colony.  This  document  cannot  beHSonsid- 
ered  as  aqycxemplificatiou  of  a  judgment  That  should  be  under  the  great  seal ; 
this  is  only  uodex  the  seal  of  arms  of  the  secretary  of  state :  neither  is  it  a  sworn 
copy  of  the  original,  and  it  cannot  be  received  as  an  office  copy,  it  not  appearing. 
that  the  secretary  of  state  has  officially  the  custody  of  records  of  this  description. 
The  translation  of  this  document  from  the  Portuguese  into  the  English  language, 
ought  to  have  been  made  on  oath:}  interpreters  are  always  sworn.  The  transla- 
tion of  a  consul,  not  on  oath,  can  have  no  greater  validity,  than  that  of  any  other 
respectable  man."     Fander.voort  if  another  v  Smith,  2  Caines*  Rep.  155. 

In  a-  case  in  the  Supreme  Court  of  the  U.  S.  a  copy  of  a  decree  made  at  Para^ 
certified  in  the  same  manner  by  the  secretary  of  state  at  Lisbon  was  held  inadmis- 
sible.    Marshal I,*Ch.  J.— If  it  be  true  that  the  decrees  of  the  colonies  are  trans* 
milted  to  the  seat  of  government,  and  registered  in  the  department  of  state,  a 
certificate  of  that  fact  under  the  great  seal,  with  a  copy  of  the  decree  authentica- 
ted in  the  same  manner,  would  be  sufficient  prima  facie  evidence  of  the  verity 
of  what  was  so  certified ;  but  theceuificate  offered  to  the  court  is  under  the  pri- 
vate seal  of  the  person  giving  it,  which  cannot  be  known  to  this  court,  and  of  con- 
sequence can'authenticate  nothing.     Admitting  the  originals  in  the  Portuguese 
language  to  have  been  authenticated  properly,  yet  there  was  error  in  admitting 
the  translation  to  have  beeo  read^on  the  certificate  of  the  consul.    Interpreters  are 
always  sworn,  anil  the  translation  of  a  consul,  not  on  oath,  can  have  no  greater  va- 
lidity than  that  of  any  other  respectable  man."    Church  v  Hubbart,  %  Cranch 
187.  Copies  of  proceedings  in  the  vice  admiralty  court  of  Jamaica,  certified  under 
the  staLof  the  court  by.  the  deputy  registrar,  who  was  certified  by  the  judge  of  to* 
aoart,  who  was  certified  by  a  notary  public,  were  held  admissible  in  evidence  with* 
out  proof  of  the  seal  and  the  hand-writing  of  the  judge :  Marshall,  Cb.  J. — u  The 
sentence  in  this  case  is  sufficiently  authenticated  to  be  received  as  evidence. 
Being  a  court  acting  under  the  law  of  nations,  its  proceedings  may  be  proved  a&- 


Of  the  Proof  of  Records , 


[Ch.  3 


The  effect  oFan  award  has  been  before  mentioned.  {1} 
In  an  action  upon  an  award,  it  will  be  necessary  to 
prove  boih  the  submission  and  the  execution  of  the 
award.     And,  in  general,  (whether  the  validity  of  the 

(I)  See  idle,  p.  305. 


„  hy  , 


under  Ibe  I 


(High  not 


ourt,  wjneii  by  U> 
y  the  *dge.  and 


*tal  and  signature  were  proved  by  tbe  depniilmn  oi  a  witness,  it  was  beld  tuaV 
,-ieiLt.  (lordlier  v  Co/uniiian  Ins.  Company.  "  .Mm  fley  5H.  Is  id  action  of 
jnuinptilona  foreign  judgment  a  Hilum  imirt,  that  he  applied  to  the  reuuied 
tint  of  ihe  court  for  Hie  copy  or  (be  record  of  the  juriiimvut.  ihst  be  assisted  the 
rlcrk  in  comparing  the  copy  with  the  record,  and  in  r.ffiime  (be  seal  of  Ibe  court 
In  theerpy,  and  law  Ibe  same  clerk  attest  (be  copy  try  putting  Ml  name  to  it. 
The  verilicalioti  of  the  record  was  held  sufficient.  Bultrick  fr  Ili/tv  AUtn,  3 
,'f.jii.  Rep.  2TS.  In  an  action  on  a  judgment  in  a  court  in  the  island  of  St.  Vin- 
cent, the  plaintiff  '•  counsel  produced  a  document  sijned  by  the  chief  justice  of  the 
Mand,  but  withoul  a  seal ;  and  Ld.  Ellenbnrougb  refused  loreteiie  it  in  evidence, 
without  tatilfactory  proof  (hat  the  court  had  no  seal,  for  until  thai  was  proved,  il 
would  he  presumed  that  the  court  had  a  «■»;.  diva  v  Bunbury,  i  Cxnp I  af 
proceedings  in  SI.  Domingo, 

iilaod  had  passed  from  Fran™  (0  Enilaod,  were,  fi 
i-ei  of  the  cose,  held  sufficient  I?  authenticated  by  the  private  seal  of  the  governor. 
Ihilfirli  v  Jawti™.  -i  Mtin.  53.  Though  the  court  etf  one  country  cannot  judi- 
cully  take  notice  of  the  seal  of  a  foreign  court,  yet  Ibe  public  seal  of  a  state 
nUndionndirTi-rent  footing;  il  is  matter  of  notoriety,  and  may  be  lalen  nolire 
.il  by  another  as  part  of  the  law  of  nations,  acknowledged  by  all.     Awn.  9  itti. 


rt  period,  in  which  ihe  posws.it- 


Ptakc'j  £«. 


*■  CfO 


The  method  of  proving  th 
netted  with  the  subject  ol  the  teit  ai 
lew  observation!  upon  it  may  not  be  it 
judicially  take  police  of  the  lawe  of  o 
tract  is  to  he  construed  according  to  (1 


Hgn  country  leeun  tp  be  naturally  con- 
the  preceding  paitofthii  note. sort  J 
er.    The  coorla  of  one  country  ouuiM 

re  of  the  country  in  which  it  ni  nade 
witnesses  are  es.»miued  to  prove  what  tbnsetawiare.  Frith  r  Sprngiu,  14  Man. 
R&.IS5.  IP.  M'mt.  431.  Ptukr'iEe.  73  n.  (o)  .Peaks')  CW 18.  Et  vide 
lialpole  v  Etnn,  5  Marsh.  Tli'i.  But  there  i>  a  material  distinction  bebtoen  the 
written  and  unwritten  law  of  a  foreign  country  |  the  latter  only  can  be  proved  by 
riarol:  the  former  mint  be  proved  by  a  duly  authenticated  copy  of  the  statute 
itrelf.  Liiiingjfon  *  Gilchrist  v  Maryland  In*  Ctmui'y,  6  Cronih  2J4.  Kenny 
v  Currftwn  Jr  ''on  Home,  1  John*.  Rep  385.  Hull  v  Btightmm,  4  £ty  Rip 
75.  3  Esb  flep.  (Bay's  Ed.)  (10.  n.  {;)  Robinson  v.Ctiffbrd,  C.C.  U.  S.P.  C*l 
■  .-'j  Marsh.  70S.  n.  MiUerv  Heinrick,  t  Campb  155.  But  if  that  cannot  be  ob- 
lined,  inferior  evidence  may  be  admitted.  Gmseeua  v  ffittrru  Ffndj  d  aJ.  1 
ftler'i  225.  A  wiineii  being  offered  to  prove  that  the  eiportaliot)  of  tpetie 
6  mu Ihe  Spanish  colonies  wai  a  prohibited  trade,  tbe  court  rejected  the  evidence 
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award  comes  into  question  directly,  or  only  incidental- 
ly,) the  submission  of  all  the  parties  ought  to  be  reg- 
ularly proved.  Thus,  where  there  had  been  a  deed  of 
reference,  between  a  creditor  and  several  partners,  of 
all  copartnership  accounts  and  of  all  matters  in  difler- 
ence  between  the  parties  or  any  two  of  *them,  and  an  ou~ 

action  of  trover  was  afterwards  brought  by  the  creditor, 


paying  it  was  a  commercial  regulation  oi  the  government,  add  a  subject  of  pure 
municipal  regulation,  not  of  common  law.     The  law  itself  should  be  produced,  or 
evidence  given  that  efforts  bad  been  made  to  obtain  a  certified  copy,  which  bad 
failed,  in  which  case  inferior  evidence  might  be  received.     Seton  v  D thins.  Co. 
C.  C  U  S.  P.  Candy's  Marsh  70ti.  a.  In  Church  v  Hubbart,  ttbi  sup.  two  edicts  of 
the  king  of  Portugal,  certified  by  the  American  consul  at  Lisbon  under  his  official 
seal,  to  be  copies  from  the  original  law  of  the  realm,  were  given  in  evidence  in  the 
court  below,  but  were  held  inadmissible  by  the  Sup.  Court  of  the  U    S.     Mar- 
shall, Ch  J   nays— u  Foreign  Uws  are  well  understood  to  be  facts  winch  must, 
like  other  fact«.  be  proved  to  exist  before  they  can  be  received  in  a  court  of  jus- 
tice.    The  principle  that  the  best  testimony  shall  be  required  which  the  nature 
of  the  thins  admits  of;  or,  in  other  words,  that  no  testimony  shall  be  received 
which  presupposes  better  testimony  attainable  by  th«  party  who  offers  it,  applies 
to  foreign  laws  as  it  does  to  all  other  facts.     The  sanction  of  an  oath  is  required 
for  their  establishment,  unless  they  can  be  verified  by  some  other  tuch  high  au. 
thority  thnt  the  law  respects  it  not  less  than  the  oath  of  an  individual.     In  this 
ca*e  the  edicts  >-!>ltired  :ir*  not  verified  by  an  oath-    The  consul  has  not  sworn  i 
he  has  only  certified  that    they  are  truly  copied  from  the  originals.    To  give  to 
this  certificate  the  force  of  testimony,  it  is  necessary  to  show  that  this  ia  one  of 
those  cqpsular  functions  to  which,  to  use  its  own  language,  the  lawn  of  this  coun- 
try attach  full  faith  and  credit     Consuls,  ills  said,  are  officers  known  to  the  law  of 
nations  and  are  intru«t»d  with  high  powers.    This  is  very  true,  but  they  do  not 
appear  to  be  intrusted  with  the  power  of  authenticating  the  laws  of  foreign  na. 
tiont .    Tbey  are  not  the  keepers  of  those.  laws.    They  can  grant-  no  official  copies 
of  them.    There  appears  no  reason  for  assigning  to  their  certificate  respecting  a 
foreign  law,  any  higher  or  different  degree  of  credit  than  would  be  assigned  to 
their  certificate*  of  any  other  fact.    It  is  very  truly  stated,  that  to  require,  re- 
specting laws  or  other  transactions  in  foreign  countries,  that  species  of  testimony 
which  their  institutions  and  usages  do  not  admit  of,  would  be  unjust  and  unrea- 
sonable.   The  court  will  never  require  such  testimony.     In  this,  as  in  all  other 
cases,  no  testimony  will  be  required  which  is  shown  to  be  unattainable.    But  no 
civilized  nation  will  be  presumed  to  refuse  those  acts  for  authenticating  instru- 
ments which  are  usual,  and  which  are  deemed  necessary  for  the  purpose  of  justice. 
It  cannot  be  presumed  that  an  application  to  authenticate  an  edict  by  the  seal  of 
the  nation  would  be  rejected,  unless  the  fact  should  appear  to  the  couit.    Nor 
can  it  be  presumed  that  any  difficulty  exists  in  obtaining  a  copy.    Indeed,  iu  thip 
very  case  the  very  testimony  offered  would  contradict  such  a  presumption.    The 
paper  offered  to  the  court  is  certified  to  be  a  copy  compared  with  the  original.  It  it 
impossible  to  suppose  that  this  copy  might  not  have  been  authenticated  by  the  oath 
of  the  consul  at  well  at  by  hit  certificate.    It  is  asked  in  what  manner  this  oath 
should  itself  hare  been  authenticated,  and  it  is  supposed  that  the  cootalar  teal 
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the  assignee  under  a  commission  of  bankruptcy  of  one  of 
the  partners,  (in  which  action  the  plaintiff  produced  the 
award  and  deed  of  reference,  as  evidence  of  a  separate 
debt  due  to  him  from  the  bankrupt,)  the  Court  of  King's 
Bench  held,  that  it  was  indispensably  necessary  to  prove 
the  execution  of  the  deed  by  all  the  parties ;  for  this 
was  a  reference  of  the  aggregate  accounts  between  all 
and  each  of  the  partners,  and  the  consideration  to  each 
for  entering  into  the  submission  was,  that  each  party's 

■ 

account  should  bfe  liquidated,  not  only  as  to  otte,  but  as 


must  ultimately  have  beeo  resorted  to  for  this  purpose.  But  no  neb  necessity 
exist*.  Commissions  are  always  granted  for  taking  testimony  abroad,  and  the 
commissioners  have  authority  to  administer  oaths,  and  to  certify  the  deposition* 
by  them  taken."  Marine  ordinances  of  foreign  countries,  promulgated  by  the 
executive,,  by  order  of  the  legislature  of  the  United  States,  may  be  read  in  the 
courts  of  the  United  States,  without  further  authentication  or  proof.  Talbrt  r 
Seaman,  1  Crunch  1.  The  admission  of  a  party  that  he  had  infringed  the  reve- 
nue laws  of  a  foreign  country,  whereby  the  plaintiff  had  sustained  damage,  for 
which  he  stipulated  to  indemnify  the  plaintiff,  will  supersede  the  necessity  of  fur- 
ther evidence  of  those  few*.  Smith  v  Elder,  3  Johns.  Rep.  105.  As  to  evidence 
of  the  acts  of  state  of  a  foreign  government,  vide  I  Otmpb.65.  n.  (a) 

The  manner  in  which  the  acts  of  the  legislatures  of  the  several  states  are  to  be 
authenticated  has  been  already  stated :  vide  ante,  289.  n.    The  same  section  or 
the  act  of  congress  directs,  that  "  the  record  and  judicial  proceedings  of  the  courts 
of  any  state,  shall  be  proved  or  admitted  in  any  other  court  within  the  U.  States,  bv 
the  attestation  of  the  clerk,  and  the  seal  of  the  court  annexed,  if  there  he  a  sea), 
together  with  a  certificate  of  the  jud^,  chief  justice,  or  presiding  magistrate,  as 
the  case  may  be,  that  the  said  attestation  is  in  due  form.    And  the  said  records 
and  judicial  proceedings  authenticated  as  aforesaid,  shall  have  such  faith  and  cred- 
it given  to  them  in  every  court  within  the  United  States,  as  they  have  by  law  or 
usage  in  the  courts  of  the  state  from  whence  the  said  records  are  or  shall  be  ta- 
ken.*'   1  Laws  U.  S.  115.  s.  1.    Of  the  effect,  in  evidence, «f  a  record  thosao* 
thenticated,  see  supra,  p.  854.  n.    A  record,  the  attestation  of  which  was  not  eer* 
tified  to  be  in  due  form,  was  held  not  to  be  sufficiently  proved.    Smith  v  BJaggc, 
1  Johns.  Cos.  238.    Where  there  is  no  seal,  it  should  be  certified  that  there  was 
none.     1  Hayrv.  395 .  n.    In  Ellemore  v  Mills,  1  Hayn.  350.,  it  was  held  that  the 
act  of  congress  was  only  affirmative  and  did  not  abolish  such  modes  otauthentka- 
tion  as  were  used  before  it  pasted.    A  record  of  a  court  of  the  U.  S.  is  not  within 
the  act  of  congress,  and  i  t  was  held,  that  a  record  of  the  Circu  it  Court  of  the  Uni- 
ted States  for  the  district  of  Massachusetts,  under  the  seal  of  the  court,  hut  certi- 
fied by  the  clerk? as  a  copy,  this  being  the  ordinary  mode  used  in  Massachusetts, 
was  sufficient    Pepoon  v  Jenkins,  ZJ§kns.  Cos.  119     Records  from  one  state 
may  be  proved  in  another  state  in  the  manner  prescribed  by  the  act  of  congress, 
and  such  proof  is  of  as  high  a  nature  as  an  inspection  by  the  court  of  its  own  record, 
or  as  an  exemplification  would  be  in  any  other  court  of  the  same  state.    7  OrantJi 
Rrp.  484.    Mill*  r  Duryie.    If  a  clerk  ef  a.eourt,  ia  pursuance  of  said  act,  certify 
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to  all ;  the  accession  of  all  therefore  ought  to  be  prov* 
ed ;  and,  without  such  proof,  the  arbitrator  would  not 
appear  to  have  competent^ authority  to  decide  the  wholr 
question  between  the  parties.  (1)  (a) 


CHAP.  VI. 

Of  Public  Writings,  not  judicial. 

THE  next  species  of  evidence,  which  our  subject 
teads  us  to  consider,  relates  to  such  public  writings  as 
are  not  judicial.  In  treating  of  this  part  of  the  subject, 
it  will  only  be  necessary  to  mention  some  of  the  princi- 
pal documents  of  this  description;  after  which,  we  shall 
proceed  to  enquire,  how  a  party,  who  wishes  to  use  pub- 
lic writings  in  evidence,  may  obtain'an  inspection. 
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The  most  ancient  public  document  in  the  kingdom  is      Domesday 
9  Domesday-book,  consisting  of  two  volumes,  kept  in  thebook* 
receipt  of  the  Exchequer.     They  contain  a  general  sur- 
vey of  all  the  counties  in  England,  excepting  the  four  [321] 
northern,  and  were  compiled   soon  after  the  Conquest 
for  the  purpose  of  ascertaining  the  ancient  demesne 
lands,  which  were  the  socage  tenures  first  in  the  hands 
of  Edward  the  Confessor,  *and  afterwards  of  William     #  303 

(I)  Antram  v  Chace,  15  East,  209. 


it  the  foot  of  a  paper,  purporting  to  be  a  record,  "  That  the  aforesaid  is  truly 
tiken'from  the  record  of  proceedings"  of  his  court,  aod  if  the  judge,  chief  justice » 
or  presidk£  magistrate  certify  that  such  attestation  of  the  clerk  is  in  due  form  of 
law,  it  is  to  be  presumed  that  the  paper  so  certified,  is  a  full  copy  of  all  the  pro- 
ceedings in  the  caae,  and  is  admissible  in  evidence.  But  if  the  writing  produced 
do  not  purport  to  be  a  record  but  a  mere  transcript  of  tiie  minutes,  extracted  from 
the  docket  oi  the  court,  it  is  not  admissible  in  evidence,  so,  likewise,  if  the  judge 
does  not  certify.  Ferguson  ▼  Lfarnood,  7  Crunch  408.  Drummond  v  Magrud<r 
*  Co.  QCranch  112. 

(n)  Tiie  only  competent  evidence,  that  an  award  made  pendente  lite  wasafter- 
-.var is  set  a»ide  on  eic^p'.ions  t»ken,  is  a  transcript  of  the  record  duly  authen- 
ticated.    Buford  v  Bv/.r  d,  4  MurfttTd  24 1 . 
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the  Conqueror.  This  has  been  always  considered  a 
book  of  the  greatest  authority;  and  if  a  question  should 
at  any  time  arise,  whether  a^manor  is  ancient  demesne, 
the  trial  is  by  inspection  of  Domesday-book.  ( 1 )  These 
volumes  have  of  late  years  been  printed  at  the  expense 
of  government,  in  consequence  of  an  address  from  the 
House  of  Lords ;  and  the  work  is  said  to  be  executed 
with  the  most  scrupulous  fidelity  and  correctness.  (2) 
Another  ancient  survey,  which  ascertains  the  extent  of 
the  king's  ports,  is  also  deposited  in  the  Exchequer,  (3) 
These  surveys  are  recognised  and  treated  as  authentic 
documents  in  courts  of  justice,  having  been  made  by 
the  authority  and  order  of  the  government  of  the  coun- 
try, on  public  occasions,  and  on  subjects  of  public  inter- 
est. 

d«2Sa?f  be'     Tbe  Valor  Beneficidrum,  or  Pope  Nicholas's  Taxa- 
oefice*.  tion,  is  another  document  of  a  public  nature.     In  the 

year  1288,  Pope  Nicholas  the  Fourth,  to  whose  prede- 
cessors in  the  see  of  Rome  the  first  fruits  and  tenths  of 
all  ecclesiastical  benefices  had  for  a  long  time  been  paid, 
granted  the  tenth  to  King  Edward  the  First  for  six 
years  towards  defraying  the  expense  of  an  expedition  to 
the  Holy  Land  ;  and,  that  they  might  be  collected  to 
their  full  value,  a  taxation  by  the  king's  precept  was  be- 
gun in  that  year,  and  finished  for  the  province  of  Canter- 
bury, in  the  year  1291,  or  the  20th  year  of  the  reign  of 
Edward  the  First;  and  for  that  of  York  in  the  following 
year;  the  whole  being  under  the  direction  of  the  Bishops 
of  Winton  and  Lincoln.  (4)  This  taxation  of  Pope  Nich- 
olas is  an  important  document,  because  all  the  taxes,  as 
well  those  paid  to  our  kings  as  those  to  the  Pope,  were 
regulated  by  it,  till  the  survey  made  in  the  twenty-sixth 
year  of  Henry  VIII. ;  and  because  the  statutes  of  col- 
leges, which  were  founded  before  the  Reformation,  are 
*  304     also  interpreted  *by  this  criterion,  according  to  which 

(1)  Holr.  188.    Gilb.  Ev.  69.  (3)  Oilb.  Ev.69. 

(2)  First  Report  of  H.  of  Commons,        (4)  Sec  6nt  Report  or  H.  of  Cot- 
<w  Public  Records,  Appendix,  A.  I.e.    moos  on  tbe  Public  Records,  p.  15. 
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their  benefices  under  a  certain  value  are  exempted  fiorft    [32«fi 
the  restriction  in  the  statute  of.the  twenty-first  of  Henry 
VIIL  concerning  pluralities. (1)    The  original  is  kept 
in  the  office  of  the  king's  remembrancer  in  the  Exche- 
quer. 

A  new  Valor  Beneficiorum  was  instituted  in  the  twen- 
ty-sixth year  of  Henry  VIII.,  when  the  first  fruits  and 
tenths  of  every  ecclesiastical  promotion  were  annexed  to 
the  revenue  of  the  crown. (2)  To  ascertain  their  value, 
ecclesiastical  surveys  were  taken,  by  virtue  of  commis- 
sions in  the  king's  name  issuing  under  the  great  seal ;  (3) 
and  these  surveys  are  admitted  as  evidence  of  their  amount 
at  that  period,  although  they  are  generally  considered  as 
estimating  the  value  much  too  low. (4)  Upon  the  same 
principle,  surveys  of  the  possessions  of  religious  houses, 
previous  to  the  dissolution  of  the  monasteries,  are  receiv* 
ed  in  evidence.(.O)     These  surveys  are  admissible,  al-  * 

though  the  commissions,  under  which  they  were  taken, 
*re  not  to  be  found. (6) 

Surveys  of  the  church  and  crown  lands  were  taken  by 
commissioners  in  the  time  of  the  commonwealth,  under 
Uie  authority  of  acts  or  ordinances  of  the' parliament; 
and  copies  of  these  surveys  were  deposited  in  many  of 
:he  cathedrals.  The  originals  would  have  been  good 
evidence  of  the  particulars  of  the  surveyed  estates,  upon 
i  he  same  principle  as  the  other  public  surveys,  which 
have  been  before  mentioned  ;  but  as  they  were  destroy- 
ed at  the  time  of  the  great  fire  in  London,  the  copies  have 
oeen  admitted,  as  evidence,  in  the  place  of  the  original 
surveys,  provided  they -have  been  kept  in  unsuspected 
repositories.  (7)     The  parliamentary  surveys  have  the 

(1)  Humphreys  v  Knight,  Cro.  C-ir.    'Cambridge,  1  Wili.  170. 

■fa*.    2  LtUvr.  1303.     Slump  v  Ayliifc,        (6)  See  (i)    and  Bashaw  v  Bp.  tff 

2  0«rill.  53(5.  "Bangor,  cited  in  Underbill  v  Durban*, 

(2)  St  2tS  H.  8.  c.  3.  2  Gwill.  542 

(3)  Sect  3.  &  10.  (7)  Underbill  v  Durham,  2  Gwill. 

(4)  3  Gwill.  8MS.  1240.  512.     Green  v  Proude,  r  Mod.   117- 
<!>)  Vicar  of  Kellingloa  v  Trio.  Coll.  Bulled  v  Michel,  4  Dow.  32*. 

$6 
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credit  of  being  taken  with  extreme  accuracy  and  mi- 
*  305     nuteness*    The  circumstance,  there,  of  *these  surveys 
being  silent  as  to  a  supposed  modus,  has  been  considered 
to  be  strong  evidence  against  its  existence.(l) 

Joumaii  of  par-     The  Journals  of  the  Lords  or  Commons  are  evidence 

Lament. 

of  their  proceedings.  Thus,  an  entry  in  the  Journals  of 
[323]  the  House  of  Lords,  stating  that  a  judgment  below  hat 
been  reversed,  is  evidence  of  the  fact  of  reversal ;  (2) 
and  the  Journals  have  been  admitted  to  prove  an  ad- 
dress from  the  House  of  Lords  to  the  King,  and  the  an- 
swer of  the  King.  (3)  Thus,  the  address  of  the  Lords  to 
the  king,  and  the  king's  answer,  proved  by  the  Journals, 
were  admitted  as  evidence  of  an  averment  in  an  infor- 
mation, that  certain  differences  had  existed  between  the 
King  of  England  and  the  King  of  Spain.  Here,  it  is  to 
be  observed,  the  fact  related  purely  to  a  matter  of  state, 
and  therefore  admitted  of  this. kind  of  proof.  But  a  re- 
solution of  either  House  is  not  evidence  of  the  truth  of 
facts  there  affirmed ;  and  therefore  in  the  case  of  Titus 
Oates,  who  was  charged  with  having  committed  perjury 
on  the  trial  of  persons  suspected  of  the  popjish  plot,  are- 
solution  in  the  Journals  of  the  House  of  Commons,  as- 
serting  the  existence  of  the'plot,  was  not  allowed  to  h* 
evidence  of  that  fact.  (4)  (a) 

GazcUfi.  jjje  pUb|jc  acjg  o£ government,  and  acts  by  the  king 
in  his  political  capacity,  are  commonly  aunounced  in  the 
Gazette,  published  by  the  authority  of  the  crown;  and 
of  such  acts  announced  to  the  public  in  the  Gazette,  the 

(I)  II  East,  284.     I  Maul.  &  Selw.  cited  by  Buller  J.  b  T.  R,  445.    And 

294.  tee  the  caic  of  the  seven  Biehops,  4  St 

(■2)  Jones  r  Randall,  Cowp.  17.  Tr.  376. 
(3)  Franklin's  case,   9  St.  Tr.  259.        (4)  4  StTr.  39. 


(ji)  A  printed  copy  of  public  document!,  transmitted  to  congress  by  the  preside*? 
of  tbc  United  States,  and  printed  by  tbe  printer  to  congres?,  is  evidence.  Per 
Kent,  Ch.  J.  RaddjfJFv  United  Statu  Ins.  Co.  7  Johu.  Rep.  38.  (In  thiscafe  a 
printed  copy  of  a  letter  from  tbe  British  secretary  of  state  to  tbe  American 
bamdor,  was  offered  as  evidence  of  the  eiistence  of  a  blockade.) 
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Gazette  is  admitted  in  courts  of  justice  to  be  good  evi- 
dence. Proclamations  for  a  public  peace,  or  for  the 
performance  of  quarantine,  and  any  acts  done  by  or  to 
the  king  in  his  regal  character,  may  be  proved  in  this 
manner;  (1)  and,  upon  the  same  principle,  articles  of 
war  purporting  to  be  printed  by  the  king's  printer,  are 
allowed  to  be  evidence  of  such  articles.  (2)  A  Gazette,  [3-4} 
in  which  it  was  stated,that  certain  addresses  had  been  pre- 
sented to  the  king,  has  been  adjudged  to  be  proper  evi- 
dence, to  prove  an  averment  of  that  fact  in  an  informa- 
tion for  a  libel ;  (3)  for  they  are  addresses,  said  Lord 
Kenyon,  of  different  bodies  of  the  king's  subjects,  re- 
ceived by  the  king  in  his  public  capacity,  *and  they  thus  *  306 
become  acts  of  state.  And  in  the  late  case  of  the  King 
v.  Sutton,  (4)#the  Court  of  King's  Bench  determined, 
that  the  king's  proclamation,  (which  recited  that  it  had 
been  represented,  that  certain  outrages  had  been  com- 
mitted in  different  parts  of  certain  counties,  and  offered 
a  reward  for  the  discovery  and  apprehension  of  offen- 
ders,) was  admissible  in  evidence,  as  proof  of  an  intro- 
ductory averment  in  an  information  for  a  libel,  that  acta 
of  outrages  of  that  particular  description  had  been  com- 
mitted in  tho$e  parts  of  the  country. 

Gazettes  are  not  evidence  of  private  titles  or  private 
interests,  as  of  a  presentation,  or  of  a  grant  by  the  king 
to  an  individual,  which  have  no  reference  to  the  affairs 
of  government  ;*nor  is  a  Gazette  evidence  to  prove  an 

(1)  5  T.  R.  436. 443.    Qjoelch's  cast,  mitted  to  this  country  by  the  English 

8  St.  Tr.  212.    A  proclamation  for  re-  Ambassador,  and  produced  from  the 

prisals*  in  the  Gazette,  is  evidence  of  an  Secretary  of  8tate's  office,  has  been  ad- 

existing  war.    Public  notoriety  is  suffi-  mitted  as  evidence  of  the  commence- 

c  ieot  evidence  of  the  existence  of  a  war.  meat  of  hostilities  between  that  govern- 

Poster  Disc.  ch.  2.  s.  12.  p.  219.    Eri-  ment  and  another  state.    Tbellusoov 

dence,  therefore,  was  dot  produced  to  Costing,  4  Esp.  N.  P.C.  266. 

prove  this  fact,  though  averred  in  the  (2)  R,tW  ithers,  cited  by  Buller  J. 

indictment,  in  the  cases  of  Sir  John  .5  7.  R.446.    See  st.  55  G.  3.  c.  10& 

Friend,  of  Sir  W.  Parkyns,  Cook's  case,  s.  36. 

and  Vaughan's  case,  which  are  report-  (3)  R.  v  Holt,  5  T.  R.  438. 

ed  in  the  State  Trials.    A  declaration  (4)  4  Maulc  &  Selw.  546, 
of  war  by  a  foreign  government,  trans* 
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appointment  to  a  commission  in  tbe  army.  (1)  The  Ga-v 
jcette  is  not  evidence,  as  public  notice  of  a  particular 
fact  of  an  ordinary  and  private  nature,  more  than  any 
other  newspaper ;  unless  it  is  made  such  by  act  of  par- 
liament, as  in  the  case  of  bankrupts.  An  advertisement* 
therefore,  announcing  a  dissolution  of  partnership,  would 
not  of  itself  be  evidence  of  that  fact,  so  as  to  discharge 
one  of  tbe  partners  from  debts  subsequently  contracted 
by  the  rest  with  a  partnership-dealer ;  but  there  ought 
to  be  some  further  proof,  as»  that  the  dissolution  was  no- 
torious in  the  neighbourhood.  It  is  incumbent  on  per- 
'  sons  dissolving  a  partnership,  to  send  notice  of  such  dis- 
solution to  all  the  persons  with  whom  they  had  dealings 
in  partnership.  (2)  However,  with  respect  to  such  as 
had  not  any  previous  dealings  with  the  partnership,  such 
an  advertisement  is  of  itself  without  any  additional 
proof,  evidence  for  the  jury  upon  which  they  are  to  de- 
termine, whether  it  is  probable,  that  the  dealer  knew  of 
the  dissolution.  (3) (a) 

Fan?!*  regit-     Parish  registers  arc  evidence  of  births,  marriages,  and 
te«.  burials.     The  keeping  of  registers  for  entries  of  births 

and  christenings,  commenced  in  the  thirtieth  year  of  the 
reign  of  Henry  VIII.,  and  was  afterwards  enforced  by 
injunctions  from  Edward  VI.,  and  from  Elizabeth ;  (4) 
and  the  marriage  act,(5)  after  directing  registers  to  be 
kept  as  public  books  in  every  parish,  for  the  purpose  of 
registering  marriages,  enacts,  that  '*  immediately  after 
the  celebration  of  every  marriage,  an  entry  thereof  shall 
be  made  in  such  register  ;  in  which  entry  or  register  it 

(1)  Kirwan  v  Cock  burn,  5  Esp.  IV.  (3)  Godfrey^  Macau]  ey,  PeafceN. 
P.  C.  233.  R.  v  Gardner,  2  Campb.  P.  C.  155.  i>.  I  Eap.  N.  P.  C.  371.  S. 
513.  C.    Gorbant  v  Thompson,  Peake  N.  P 

(2)  Graham  v  Hope,  Pcake  N.  P.  C.  C.  42.  Leeseo  v  Holt,  1  Starkie  ISft. 
154.  Doe  dem,  Waitbman  v  Miles,  4  (4)  3  Burn.  Eccl.  L.  275.  Gilb.  Ev. 
Campb.  373.  C8. 

(5)  St.  28  G.  2  c.  33.  s.  It 


(a)  Vide  Lansing  v  Ccint  £  Ten  Eyck,  2  Johns.  Rep.  300.  MimaU  v  Bmtant 
£  others,  3  Day  353^ 
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shall  be.  expressed,  that  the  marriage  was  celebrated  by 
banns  or  licence  ;  and  *if  both,  or  either  of  the  parties  *  30f 
married  by  licence  be  under  age,  with  consent  of  the 
parents  or  guardians,  as  the  case  shall  be:  and  shall  be 
signed  by  the  minister  with  Lis  proper  addition,  and  al- 
so by  the  parties  married,  and  attested  by  two  credible 
witnesses."  By  the  canons  of  16(KJ,(1)  copies  of  par- 
ish registers  in  every  diocese  ought  to  be  regularly  trans- 
mitted once  in  every  year  to  the  diocesan  or  his  chan- 
cellor; a  regulation  extremely  important,  for  the  pur- 
pose of  guarding  the  evidences  of  title  and  pedigree* 
but  which  has  been  so  generally  neglected,  as  to  make 
it  necessary  for  the  legislature  to  interpose,  and  pass  an 
act  for  their  better  preservation. '  It  is  by  this  statute 
enacted, (2)  that  copies  of  the  register  books,  verified  by 
the  officiating  minister  of  the  parish,  shall  be  transmitted 
annually  by  the  church-wardens,  after  they  or  one  of 
them  shall  have  signed  the  same,  to  the  registrars  of  the 
diocese  within  which  the  church  is  situated. 

An  entry  of  marriage  in  the  parish  register,  made  in 
the  form  prescribed  by  the  act  of  parliament,  is  evidence 
that  the  persons  therein  named  were  married,  on  the  day 
specified  by  banns  or  licence,  as  the  case  may  be.  Such 
an  entry  is  not  essential  to  the  validity  of  a  marriage ; 
so  that,  if  it  has  not  been  expressed  in  the  regular  form, 
the  only  consequence  will  be,  that  it  cannot  be  admit- 
ted  as  evidence  of  the  marriage,  which  must  therefore  be 
established  by  some  other  medium  of  ^roof.(a)  In  or- 
der to  prove,  that  the  parties  described  in  the  register 
are  the  same  parties,  whose  marriage  is  in  question,  it 
must  obviously  be  unnecessary  to  call  either  of  the  sub- 

(I)  Cm.  70.    Gibson's   Codex,   p.        (2)  Stat.  52  O.  3.  e.  146.  s.  7. 
204. 


[326] 


(a)  An  erroneous  entry  io  a  register  will  not  vitiate  the  marriage.    Copps  % 
Folbn.  PhxUxmort  Rep.  145,  (n) 


30T  Of  Public  Writings,  not  Judicial.  [Ch.  e. 

scribing  witnesses  to  the  register ;  any  evidence  which 
satisfies  the  jury  concerning  their  identity,  must  be  suf- 
ficient ;  as,  by  proof  of  the  similarity  of  their  hand*writ» 
ingy  or  that  the  bell-ringers  were  paid  by  them  for  ring- 
ing after  the  marriage,  or  by  proof  of  other  circumstan- 
ces to  ascertain  the  persons.  (1)  A  book  of  Fleet  mar- 
riages cannot  be  ifead  as  a  register,  not  having  been 
compiled  under  public  authority,  and  is  not  legal  evi- 
dence of  a  marriage*  (2)  A  copy  of  a  register  of  bap- 
tism, kept  in  the  island  of  Gurnsey,  is  not  admissible  in 
our  courts  of  law ;  (3)  nor  is  the  copy  of  a  register  of  a 
foreign  chapel  admitted  here  as  proof  of  a  marriage 
abroad.  (4)  (a) 

*  309  *Public  registers  are  required  by  act  of  parliament  to 
Register  of  be  kept  for  the  registering  of  ships ;  (5)  and  the  register 
and  certificate  of  register  are  conclusive  evidence  of 
want  of  title,  against  those  who  are  not  named  in  the  reg- 
ister, (b)  Thus,  in  an  action  on  a  policy  of  insurance 
on  freight,  where  the  interest  in  a  ship  and  its  earnings 
were  alleged  to  be  in  four  persons,  who  were  partners 
in  trade,  two  only  of  whom  were  named  as  owners  in  the 
register,  it  was  decided,  that  the  action  could  not  be 
maintained,  although  it  was  proved  as  a  fact,  that  the  ship 
had  been  paid  for  by  all  the  four  partners :  for  as  the 
plaintiffs  claimed  the  freight  only  in  right  of  owner- 
ship,  they  could  Dot  recover  without  proving  that  right ; 
and  it  appeared  conclusively  from  the  register  that  all 
the  four  partners  had  not  a  legal  title  to  the  ship.  (6) 

(0  Bull.  N.  P.  27.  (4)  leader  v  Barry,  I  Eip.  N.  P.  C 

(2)  Reed  v  Passer,  Peake  N.  P.  C.    353. 

231 .    Lloyd  r  Passing  ham,  1  Cooper  (5)  St.  28  0. 3.  c.  60.  St  34  G.  3.  e 

Cb.  C.  155.  68. 

(3)  Huct  v  Le  Mesari tr,  1  Cox.  Cat.  (6)  Camden  r  Anderson,  5  T.  & 
275.  709. 


(a)  The  register  of  a  dissenting  chapel  may  be  produced  and  made  ertdeaee  ts» 
a  certain  extent    JVenAoni  ▼  Raithby.  I  PkKtimore  Rep.  315. 

(*)  Vide  past  329.  n.  («) 
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The  register  of  a  ship,  then,  is  conclusive  evidence, 
that  persons,  who  are  not  there  named  as  owners,  cannot  P-«J 
legally  be  joint-owners ;  but  the  converse  of  the  rule  is 
not  true,  namely,  that  all  persons,  who  are  named  as 
owners  in  the  register,  are  liable  as  such*  Such  regis- 
ters are  not  recognised  as  public  documents  to  prove  the 
ownership ;  and  they  are  not  evidence  to  fix  the  parties 
therein  named  as  owners,  in  actions  against  them,  unless 
they  are  shewn  to  have  been  made  by  their  assent  or  re- 
cognized by  them.  This  point  was  decided  in  the  case 
of  Tinkler  v.  Walpole ;  (1)  which  was  an  action  for 
goods  sold  and  delivered  for  the  use  of  a  ship,  against 
the  defendant  as  one  of  the  owners.  At  the  trial  of 
the  cause,  in  order  to  prove  the  ownership  of  the 
defendant,  two  registers  were  offered  in  evidence,  pur- 
porting to  have  been  made  on  the  oaths  of  the  manag- 
ing owner,  who  gave  the  order  for  the  goods,  and 
of  two  other  part-owners,  swearing  that  they  and  oth- 
ers named,  including  the  defendant,  were  owners  of  the 
ship ;  and  it  was  insisted  that  these  registers,  on  account 
of  their  authenticity  as  public  documents,  required  for 
public  purposes,  and  obtained  under  the  sanction  of  an 
oath,  ought  to  be  considered  at  least  prima  facie  evi- 
dence to  prove  the  defendant  a  part-owner.  But  Lord 
Ellenborough,  G.  J.  who  tried  the  cause,  ruled  that  the 
evidence  was  not  admissible,  unless  it  could  be  shewn 
that  the  defendant  had  assented  to  the  register,  or  at 
least  had  ^recognized  it.  And  this  opinion  was  after-  #  gjp 
wards  confirmed  by  the  other  Judges  of  the  court.  On 
shewing  cause  against  a  rule  nisi  for  a  new  trial,  Lord 
Ellenborough  expressed  himself  in  the  following  terms : 
"  Notwithstanding  the  practice  may  have  prevailed  for  a 
long  time  to  receive  ships'  registers,  as  evidence  of  the 
property  being  in  the  persons  therein  named,  yet  when 
we  are  brought  to  consider  the  admissibility  of  such  evi- 
ct) 14  East,  92a  Cooper  ▼  South  kept  in  the  office  for  licencing  stage 
and  others,  4  Taunt  802.  Smith  r  coaches,  is  not  any  proof  that  persons 
Fuge,  3  Campb.  456.  Fraser  v  Hop-  named  in  the  licence  are  owners  of  a 
kins,  2  Taunt.  5.  2  Campb.  170.  8.  C.  coach.  Strotbtr  t  Witlan,  4  Cam** 
Teed  ▼  Martin,  4  Campb.  90.  Upon  24. 
the  same  priaciple,  an  entrj  it  books, 
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'dence  against  the  defendant,  in  a  case  where  be  has  done 
fio  act  to  adopt  the  register  as  having  been  made  by  his 
authority,  we  cannot  give  effect  to  it,  without  saying  that 
[328}  a  party  may  have  a  burthensome  charge  thrown  upon 
him  by  the  act  of  a  third  person,  without  his  own  assent 
or  privity.  If  it  had  appeared)  that  the  defendant,  by 
any  act  of  his  own,  had  recognized  the  register,  he 
would  have  been  liable  to  all  the  consequences  as  apart 
owner,  which  it  describes  him  to  be  ;  but  here  be  has 
done  no  act  to  adopt  it.  His  partner  has  indeed  dealt 
with  the  property,  as  if  the  defendant  were  a  part-owner, 
by  registering  the  ship  in  his  name ;  but  the  act  of  a 
third  person,  without  some  act  of  the  defendant  to  re- 
cognize it,  cannot  throw  upon  him  a  burthen,  without 
violating  the  plain  rule  of  law."  Mr.  Justice  Bayley 
said':  "Before  the  first  "register  act  passed,  there  must 
have  been  other  media  of  proof  to  charge  a  party  as 
owner  of  a  ship ;  and  the  object  of  that  act  was  Bot  to 
create  evidence  to  charge  any  person  named  as  owner, 
but  that  no  person  should  have  the  benefit  of  the  British 
navigation,  without  registering  his  ship  in  the  manner 
prescribed.  It  would  be  very  unjust,  in  many  cases,  ii 
a  person  could  be  charged,  as  a  part-owner,  with  the  ex- 
penses of  the  ship,  by  having  his  name  inserted  in  the 
register  without  his  knowledge  ;  it  would  often  be  con- 
verted into  an  engine  of  fraud  ;  for  if  the  owners  were 
not  in  good  circumstances,  it  would  be  easy  to  introduce 
another  name  of  a  solvent  man  into  the  register,  inorde: 
to  procure  credit;  and  then,  if  that  were  evidence 
against  him,  he  would  be  liable  to  be  sued ;  and  ho* 
x:ould  he  be  prepared  to  negative  the  evidence,  if  be 
#  3j  i  knew  nothing  of  the  fact  of  such  a  ^register  ?  The  other 
owners  named,  would  be  made  parties  to  the  action,  sc 
that  he  could  not  call  them  to  disprove  the  fact."f<0 


(a)  la  Woods  v  Counter  etal.  1  DqIL  141.  Uicregiiterofasbipobtaiadonar 
affidavit  made  by  one  of  the  defendants,  stating  that  the  ihip  belonged  jointly  w 
him  and  other  penons,  being  copied  from  the  book*  of  the  naval  officer,  ted  <r 
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Upon  the  same  principle,  a  register  is  not  of  itself  evi^ 
dence  of  a  joint-ownership,  in  support  of  the  defendant's 
plea,  that  other  persons  there  named  are  jointly  lia- 
ble; (I)  nor  is  it  evidence*  that  the  ship  is  British-built, 
as  there  described.  (2)  So,  in  an  action  brought  by  the 
plaintiff  as  agent,  on  a  policy  of  insurance,  the  register 
is  not  evidence  to  prove  an  averment,  that  the  interest 
in  the  ship  is  in  the  persons  there  described.  (3)  (a)  The  ' -  ■' 
legislature  has  made  the  registration  necessary  to  com- 
plete a  title,  but  this  does  not  make  it  of  itself  proof  of 
the  title.  Property  in  a  ship  is  to  be  proved  now,  as 
it  was  proved  before  the  acts  of  parliament  relating  to 
registers;  as,  for  example,  by  proving  actual  possession 
in  the  party,  or  in  tliQse  to  whom  he  has  committed  it  or  in 
those  from  whom  he  has  himself  derived  his  title.  Any 
one  of  those  media  of  proof,  (accompanied  by  the  evi- 


(I.)  Flower  v  Young,  3Campb.  240.    475. 

I'i)  ReuBse    v   Meyers,    3  Campb.        (3)  Pirie  v  Anderson,  4  Taunt.  652. 


tified  under  bis  seal  of  office,  wag  Allowed  to  be  read  in  evidence  against  the  dc* 
Ifendants.  It  does  not  appear,  from  the  report,  What  was  intended  to  be  proved 
by  this  evidence ;  probably  the  joint  Ownership  of  the  defendants. 

(a)  Vide  John  Sharp,  survivor  of  Robert  Sharp  v  ''the  United  Stales  In.  Co.  14 
Johns.  Rep.  201.  This  was  an  action  brought  to  recover  back  the  premium  of  in: 
su ranee  on  the  ship  Hercules,  on  the  allegation,  that  the  plaintiff  was  not  the  owner 
when  the  policy  was  effected.  To  prove  this,  the  plaintiff  offered  in  evidence  the 
register  of  the  ship,  by  which  it  appeared,  on  the  oath  of  David  Dunham,  that 
he,  together  with  Robert  Sharp,  were  the  owners.  J.  Spencer:—*4 The  only 
question  in  this  case  is,  whether  tire  register  is  evidence  prima  fadey  that  Robert 
and  John  Sharp  were  not  the  owners.  The  object  of  the  register  is,  to  show  the 
character  of  a  vessel,  and  to  entitle  her  to  the  advantages  secured  by  law  to 
vessels  of  our  own  country.  It  was  granted  on  the  oath  of  one  of  the  owner?, 
and  there  can  be  no  reason  for  admitting  this  as  proof  of  ownership,  to  cootradjet 
the  fact  set  up  by  the  act  of  procuring  an  insurance  on  the  same  ship,  as  owned 
by  different  persons.  It  would  be  incongruous  to  allow  a  person  who  applies  for 
an  insurance  on  a  ship,  representing  himself  to  be  the  owner,  to  set  up  the  act  of 
obtaining  a  register,  as  evidence  to  the  contrary  ;  especially  after  the  bpse  of  sev- 
eral months  after  it  bears  datet  (at  in  this  ease)  Duobam  was  a  competent  wit- 
teas  and  he  ought  to  have  been  examined,  or  some  proof  should  have  been  of- 
fered to  show  how  the  ownership  stood,  when  the  insurance  was  effected.  The. 
oath  of  the  owner,  in  obtaining  a  register  is  proof  for  no  other  purpose.  The  re- 
gister would  not  be  evidence  against  Sharp,  unless  it  were  shown  thai  he  sanction* 
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dence  of  the  registry,  in  order  to  make  the  other  evi- 
dence admissible,)  will  be  sufficient,  (1)  (a) 

Rate  booki.  It  is  enacted  by  st.  17  G.  2.  c.  38.  s.  14.  that  true  co- 
pies of  all  rates  ahd  assessments,  made  for  the  relief  o[ 
the  poor,  be  entered  in  a  book  to  be  provided  for  that 
purpose  by  the  churchwardens  and  overseers  of  the  poor 
of  every  parish,  &c.  who  shall  take  care,  that  such  co- 
pies be  entered  accordingly,  within  fourteen  days  after 
all  appeals  from  such  rates  are  determined,  and  shall  at- 
test the  same  by  putting  their  names  thereto  ;  and  every 
such  book  shall  be  carefully  preserved  by  the  church- 
warden, &c.  for  the  time  being,  or  one  of  them,  in  some 
public  place,  in  every  such  parish,  4c.  whereto  all  per- 
sons assessed  or  liable  to  be  assessed  may  freely  resort. 
and  shall  be  delivered  over  from  time  to  time  to  the  new 

*  312  ana*  succeeding  -^churchwardens,  &c.  as  soon  as  they  en- 
ter into  their  offices,  and  shall  be  produced  by  them  at 
the  general  or  quarter  sessions,  when  any  appeal  is  to 
be  heard  or  determined. 

Book  forpir-  *  The  stat.  42  G.  3.  c.  46.  enacts,  that  the  overseers  oi 
the  poor  of  every  parish  shall  provide  and  keep  a  book 
at  the  expense  of  the  parish,  and  enter  therein  the  mm* 

CD  4  Taunt.  f>57.  Roberts  v  French.    Taunt.  177.  L'OS. 
1  East,  136.    Hubbard  v  Johnstone,  3 


ed  or  adopted  it.    The  principles  adopted  by  the  court  in  this  case  i»  foll.v  to 
ported  by  authorities.    (4  Taunton  651.    2  Taunt.  5.    2  Campb.  107.    3  &v 
240.     3  Taunt.  176.    8  East,  10.    4  East,  130.     14  East,  226/    16  East,  Iffl} 

(a)  On  the  trial  of  an  indictment  for  the  felonous  destruction  of  a  ship  at  ?ea,. 
copy  of  the  manifest  of  the  outward  cargo  of  the  vessel,  certified  under  the  hanfli 
and  seals  of  the  custom  house  officers  at  Baltimore,  was  offered  in  evidoeea/:?r 
proof  by  the  witness,  that  he  had  himself  compared  it  with  the  record.  The  pri- 
on e^s  counsel  objected,  that  there  was  no  evidence  that  the  original  manife?? 
was  subscribed  by  the  prisoner  or  even  delivered  by  him.  The  district  attorn* 
answered,  that  by  the  21st  section  of  the  impost  lew,  (4  vol.  311,  312,)  it  vu 
made  the  duty  of  the  collector  of  the  port,  "  to  record  in  books  to  be  kef. 
fur  that  purpose,  all  manifests ;"  and  that  being  a  record,  the  proof  offered  *** 
unexceptionable.  The  court  held  that  the  evidence  was  admissible.  The  I  &*t 
•d  Stat*  v.  J**m,  4  Vail,  415. 
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of  every  child,  who  shall  be  bound  out  by  them  respec- 
tively as  an  apprentice,  together  with  the  several  other 
particulars,  in  the  manner  and  form  required  by  this  act; 
and  every  such  entry,  shall  be  produced  and  laid  be- 
fore the  two  justices  of  the  peace,  who  shall  signify  their 
assent  to  the  indenture  of  the  apprenticeship,  at  the  time 
when  such  indenture  shall  be  laid  before  them  for  that 
purpose,  and  each  entry  shall,  if  approved  of,  be  signed  by  po^i 
them  according  to  the  prescribed  form.     And  in  the  third  J 

section  it  is  enacted,  that  any  person  may  at  all  season- 
able hours  inspect  such  book  in  the  hands  of  the  said 
overseer,  and  take  a  copy  of  such  entry;  and  every 
such  book  shall  be  deemed  to  be  sufficient  evidence  in 
all  courts  of  law  in  proof  of  the  existence  of  such  inden- 
tures, and  also  of  the  several  particulars  specified  in  the 
register  respecting  such  indentures,  in  case  it  shall  be 
proved  to  the  satisfaction  of  the  court,  that  the  inden- 
tures are  lost  or  destroyed. 

The  register  of  the  navy-office  has  been  admitted  in    Books  in  paw 
evidence,  to  prove  the  death,  of  a  sailor  ;(1)  the  t>ook  !C    ce91 
from  the  master's  office  in  the  Court  of  King's  Bench, 
to  prove  a  person  one  of  the  attornies  of  that  court;  (2) 
and  the  log-book  of  a  man  of  war,  which  convoyed  a 
iieet,  to  prove  the  time  of  the  convoy's  sailing.  (3) 
Bank-books  are  good  evidence  to  prove  the  transfer  of 
stock ;  (4)  and  on  a  prosecution  for  a  libel  published 
concerning  a  person  in  his  *office  of  treasurer  of  a  par-     #  $]» 
ish,  an  entry  in  a  vestry-book,  stating  that  he  was  elected 
at  a  vestry  duly  held  in  pursuance  of  notice,  has  been 
considered  sufficient  evidence  to  support  an  allegation  in 
the  indictment,  that  he  was  duly  elected  treasurer.  (5) 
So,  in  an  action  for  disturbing  the  use  of  a  pew  in  a 
church,  an  old  entry  in  the  vestry  book,  stating  that  "the 

(1)  Bolt  N.  P.  '219.    Rhodes1  case,        (3)  D1  Israeli  v  Jowett,  1  Esp.  N.  P. 
1  Leach.  Cr.  C.  23.     Wallace  v  Cook,    C.  427. 

5  Rsp.  N.  P.  C.  117.    See  Barber  v        (4)  Bretoov  Cope,  Peake  N.  P.  C. 
Holme*,  3  Esp.  N.  P.  C.  190.  30.    Marsh  v  Coloet,  2  Esp.  N.  P.  C 

(2)  R,  v  Cros?ley,  2  Esp.  W.  P.  C.    665. 

5*1.  lb)  R.  v  Martta,  2  Csmpb.  100 
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pew  had  been  repaired  by  the  then  owner  of  a  messuage 
(under  whom  the  plaintiff  claimed,)  has  been  admitted 
as  evidence  of  his  right ;  being  made  by  the  churchwar- 
dens on  a  subject  within  the  scope  of  their  official  au- 
thority, and  as  shewing  the  reputation  in  the  parish  re- 
specting thd  right.  (I)  Upon,  the  same  principle,  the  day- 
book of  a  public  prison*  containing  a  narrative  of  the 
transactions  of  the  prison,  has  been  received  as  proof  of 
the  time  of  a  prisoner's  commitment  or  discharge :  (2) 
r321  j  but  it  would  not  be  admissible  to  prove  the  cause  of  his 
commitment.  3)  The  distinction  between  these  cases 
is,  that,  in  the  farmer*  there  was  no  document  besides 
the  one  produced,  and  no  other  evidence  of  the  fact  in 
question  could  be  given,  except  perhaps  the  parol  testi- 
mony of  some  person,  who  might  have  happened  to  be 
in  prison  at  the  time ;  but  in  the  last  case,  the  committi- 
tur,  from  which  the  entry  was  inserted  in  the  book, 
might  have  been  produced,  and  that  would  have  been 
better  evidence  of  the  cause  of  commitment. 

An  entry  in  the  book  kept  at  Lloyd's,  stating  the  cap- 
ture of  a  ship,  is  evidence  of  that  fact*  though  it  i*not 
a  sufficient  notice  of  it  to  the  defendant,  so  as  to  make 
him  liable  on  a  policy  of  insurance,  by  which  it  was 
agreed  that  the  loss  should  be  adjusted  within  a  certain 
time  after  advice  of  the  capture.  (4.)  The  poll-books 
taken  at  an  election  for  members  of  parliament,  or  at 
the  election  of  a  mayor,  arc  admissible  in  evidence.  (5) 
A  copy  of  an  official  paper,  containing  an  account  of 
the  cargo  of  a  ship,  made  in  pursuance  of  an  act  of  par- 
liament by  aa  officer  of  the  customs,  and  lodged  there  as 
an  official  document,  has  been  admitted  as  proof  that 
property  was  put  on  board.  (6)  A  book  in  the  office  ot 
secretary  of.  bankrupts,  containing  entries  of  the  allow- 

(1)  Price  v  Littlewood,    3  Campb.    242. 

388.  (5)  Mead  v  Robinson,  Wflka.  424 

(2)  R.  v  Aickles,  1  Leach.  Cr.  C.    R.  v  Hughes,  cited,  ib. 

438.  (6)  Johnson  v  Ward,  6  Esp,  N.  P 

(3)  Salter  and  others  v  Thomas,  3  C.  47.    The  official  paper  ma  prore^ 
Bos.  &  Polk  188.                     .  to  have  gone  with  the  ship. 

(4)  AbeJ  v  Potts,  3  Esp.  N.  P.  C. 
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ance  of  certificates,  kept  by  order  of  the  Chancellor,, 
and  recognized  by  him  as  an  official  document,  would 
be  good  secondary  evidence  of  the  allowance  of  a  cer- 
tificate ;  but  a  book  containing  such  entries  is  not  admis- 
sible, if  it  appear  to  be  kept  merely  as  the  private  mem- 
orandum of  the  clerks,  without  any  authority  or  sanction 
from  the  Chancellor.  (1) 

In  the  above-cited  case  of  the  King  v.  Aickles,  (2)  the 
clerk  of  the  papers  of  the  prison  produced  a  daily  book, 
kept  by  him,  containing  entries  of  the  names  of  all  the 
debtors  and  criminals  brought  into  prison,  and  of  the 
times  when  they  were  discharged  ;  but  it  appeared  that  ^o] 
these  entries  were  not  made  by  the  clerk  on  his  own 
knowledge  of  the  facts,  but  generally  from  the  informa- 
tion of  the  turnkeys,  and  frequently  from  the  turnkey's 
Indorsements  on  the  *backs  of  the  warrants,  which  war-  #  314 
rants  were  afterwards  regularly  filed.  Upon  this,  it  was 
objected  that  the  entries  in  the  books  were  mere  copies, 
and  that  the  original  minutes,  from  which  the  entry  of 
the  prisoner's  discharge  bad  been  made,  ought  to  be  pro- 
duced as  the  best  evidence.  But  the  court  overruled 
the  objection,  and  admitted  the  contents  of  the  book,  as 
it  appeared  to  have  been  the  constant  and  established 
practice  of  the  keepers  of  public  prisons  to  register  the 
discharge  of  prisoners  In  such  books  as  the  one  produc- 
ed! and  in  the  manner  there  described. 

In  another  case,  a  parish  register  of  christenings  was 
received  in  evidence  as  an  original  authentic  book,  al- 
though the  constant  practice  in  the  parish  was  to  make 
a  memorandum  of  the  christenings  in  a  day-book,  from 
which  entries  were  some  time  afterwards  made  into  the 
register.  (3)  The  question  in  that  case  was  on  the  plain- 
tiff *s  legitimacy,  and  on  the  part  of  the  plaintiff,  a  gene- 
ral parish  register  was  produced,  in  which  there  was  an 


i 


I)  Henry  r  Leigh,  3  Campb.  489.       Meecock,  5  Esp.  N.  P.  C.  177.    8e*. 
V  1  Leach  Cr.  C.  436.  Hughei  ▼  Wilson.  1  Starkie,  179. 

3)  May  v  May,  2  Str.  1072  Lee  x 
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entry  of  his  christening,  describing  him  In  the  same  man- 
ner as  legitimate  children  were  usually  entered.  It  ap- 
peared, that  the  practice  was  to  make  the  entries  in  this 
•  register  once  in  three  weeks  out  of  a  day-book,  in  which 
entries  were  made  immediately  after  the  christening  or 
the  same  morning;  and  in  the  case  of  illegitimate  chil- 
dren, to  insert  in  the  entry  the  letters  B.  B.  which  were 
intended  to  signify  "  base  born."  The  counsel  for  the 
defendant  then  offered  in  evidence  the  day-book,  from 
which  the  other  entry  was  posted,  and  in  which  the  let- 
ters B.  B.  were  inserted,  insisting  that  it  was  the  origin- 
al entry.  But  a  majority  of  the  judges  present  on  a  trial 
at  bar  were  of  opinion,  that  such  evidence  ought  not  to 
be  received,  on  the  ground,  that  there  could  not  be  two 
registers  in  the  parish,  and  that  the  one  first  produced 
ought  to  be  taken  to  be  the  true  register. — If,  indeed, 
the  entry  in  the  day-book,  representing  the  plaintiff  as 
*  315  illegitimate,  had  been  signed  by  *the  reputed  father  or 
[333]  the  mother,  or  madi  under  their  direction,  such  evidence 
would  have  been  admissible  as  the  declaration  of  a  de- 
ceased parent  on*  a  question  of  legitimacy ;  but  if,  on 
the  other  hand,  in  the  absence  of  such  proof  the  entry 
appeared  to  be  merely  a  private  memorandum,  kept  for 
the  purpose  of  assisting  the  clerk  to  make  up  the  register, 
(and  of  that  nature  it  seems  here  to  have,  been  consider- 
ed,) in  that  case  it  could  not  be  received  as  the  original 
authenticated  entry. 

Roiii  of  manor  The  rolls  of  a  courtbaron  (which  is  the  court  of  the  free- 
holders,)  or  of  the  customary  court  (which  is  the  copy- 
holders' court,)  are  evidence  between  the  lord  of  the 
manor  and  his  copyholders  or  tenants.  They  are  the  pub- 
lic documents,  by  which  the  inheritance  of  every  tenant 
is  preserved,  and  the  records  of  the  manor  court,  which 
was  anciently  a  court  of  justice  relating  to  all  property 
within  the  manor.(l)  So,  ancient  writings,  not  proper- 
ly court  rolls,  but  found  among  the  court  rolls,  and  de- 

(!)  Giib.  Er.  67.     4  T.  R.  670. 
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livered  down  from  steward  to  steward,  purporting  to  be 
made  "assensu  omnium  tenendum,"  have  been  admit* 
ted  as  evidence  to  prove  the  course  of  descent  within  a 
manor ;  and  this,  although  they  were  not  signed  by  any 
of  the  tenants.  (1)  And  an  fentry  in  the  court  rolls,  stat- 
ing the  several  customs  within  the  manor  as  found  by  the 
homage,  and  regulating  the  descent  of  the  several  spe- 
cies of  tenure,  was  in  another  case,  (2)  admitted  to  be 
good  evidence  of  the  mode  of  descent,  although  no  in- 
stances were  shewn  of  any  tenant  having  in  fact  so  taken 
under  the  custom.  "  It  cannot  be  doubted,"  said  Lord 
Kenyon,  "  that  this  evidence  was  admissible,  for  tradi- 
tion and  the  received  opinion  are  the  lex  loci.  Here 
was  full  proof  of  a  tradition  respecting  the  custom  of  de- 
scent in  this  manor ;  it  was  the  solemn  opinion  of  twen- 
ty-four homagers ;  who  are  the  constitutional  judges  of 
the  court,  delivered  on  an  occasion  *when  they  were  #  3jg 
discussing  the  interests  of  all  the  tenants  of  the  manor." 

Upon  the  same  principle,  in  an  action  by  a  copyhold- 
er against  a  freeholder  of  a  manor  for  surcharging  the  l  J 
common,  (3)  an  old  writing,  found  among  the  muni- 
ments of  the  manor,  and  purporting  to  be  signed  by  ma- 
ny of  the  copyholders,  stating  that  the  commoners  of  the 
manor  had  an  ancient  unlimited  right  of  common,  but 
that  they  had  agreed  to  a  certain  stint,  was  held  admissi- 
ble evidence  of  the  reputation  of  the  manor  at  that  time, 
as  to  the  general  prescriptive  right  of  common,  against 
the  limited  right  insisted  on  by  the  plaintiff;  and  al- 
though it  was  not  proved  that  the  instrument  had  been 
signed  by  a  majority  of  the  copyholders,  or  that  the 
plaintiff  held  the  copyhold  tenement  under  any  one  of 
those  who  had  signed,  yet  that  circumstance  could  not 
affect  the  admissibility  of  the  instrument,  which  was  of- 
fered in  evidence,  not  in  the  footing  of  an  agreement, 


(!)  Denn  dera.  Goodwin  ▼  Spray,  I    T.  R.  26.    Roe d*m.  Bwmett ▼  Jeffery, 
f.R.  466.  473.  y  Maul.  &  Sel.  02. 

(£\  Roe  dent,  Beebte  ▼  Parker,  5        (a;  Chajmraa  vCo*l«nT  13  Bait,  10. 
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but  as  evidence  of  tradition  and  the  received  opinion 
within  the  manor. 

Territrt.  Terriers  are  of  two  kinds,  temporal  and  ecclesiastical. 

It  has  been  established  by  a  variety  of  cases,  that  old 
terriers  or  surveys  of  a  manor,  are  evidence  of  manorial 
tenures  or  boundaries.  (1)  And  so,  an  ecclesiastical  ter- 
rier is  evidence  of  the  possessions  o/  a  church,  if  it  has 
been  regularly  made  and  preserved  in  the  proper  repos- 
itory. By  the  ecclesiastical  canons,  an  inquiry  is  di- 
rected to  be  made,  from  time  to  time,  of  the  temporal 
rights  of  the  clergyman  in  every  parish,  and  to  be  re- 
turned into  the  registry  of  the  bishop.  This  return, 
which  is  generally  signed  by  tbe  minister,  is  denomina- 
ted a  terrier,  and  derives  its  authority  from  being  found 
either  in  the  bishop's  register  office,  (2)  or  the  registry 
of  the  archdeacon  of  the  diocese.  (3)  Unless  it  comes 
from  one  of  these  repositories,  it  cannot,  in  general,  be 
*  317  admitted  in  ^evidence.  A  paper  therefore,  purporting 
to  be  a  terrier,  found  in  the  charter-chest  of  a  college 
which  had  property  in  the  parish,  was  thought  to  be  in* 
admissible  to  disprove  *a  modus.  (4) 

However,  under  particular  circumstances,   this  rule 

has  been  relaxed,  and  a  terrier  has  been  admitted,  though 

f  335 

1      J       not  brought  from  one  of  the  regular  repositories,  when 

the  custody  in  another  place  has  been  satisfactorily  ex* 
plained.  Thus  a  terrier,  found  in  the  registry  of  the  dean 
and  chapter  of  Lichfield,  was  admitted  to  be  evidence 
against  one  of  the  prebendaries.  (5)  This  evidence  was 
rejected  at  the  trial ;  but  a  new  trial  was  afterwards 
granted  by  the  Court  of  King's  Bench,  on  the  ground, 
that  the  evidence  ought  to  have  been  received,  as  there 
appeared  to  be  a  proper  connection  between,  the  ter- 
riers and  the  place,  where  it  was  found ;  and  a  strong 
corroborating  circumstance  was,  that  the  terrier  was 

(I)  Gilb.  Ev.  69.  (4)  4  Gwill.  1406. 

<2)  Atkins  v  Hutton,  4  G* ill.  1406.        (5)  Milkrv  Foster,  4  Gwil.   14$ 

2  Anstr.  386.  S.  C.    4  Gwill.  1599.  n.  and  fee  Sullen  r  Micb«!v  stated  nr 

(3)  PblU  v  DuraDt,  4  Gwill.  1450.  ch.  8. 1.  2.  infra. 
1454. 


Sect.  2.]         Of  Public  Writings,  not  Judicial.  317 

• 

found  annexed  to  an  old  lease  of  prebend,  of  nearly 
the  same  date,  (1)     But  when  the  custody  is  merely  pri- 
vate   and  unconnected   with  the  subject-matter,    the 
courts  have  never  gone  the  length  of  admitting  such  pa- 
pers in  evidence.     An  instrument,  therefore,  purporting 
to  be  an  endowment,  without  the  seal  of  the  bishop,  and 
another  purporting  to  be  an  Inspeximus  of  the  former 
under  his  seal,  were  rejected,  becaose  they  came  out  of 
the-  hands  of  a  private  person  entirely  unconnected  with 
the  matters  contained  in  them.  (-2)    For  the  same  reason, 
before  ancient  grants  can  be  admitted  as  evidence  of  pri- 
vate rights,  the  custody,  in  which  they  have  been  kept, 
ought  to  be  satisfactorily  explained.     In  a  late  case,  a 
grant  to  an  abbey,  contained  in  a  manuscript  entitled 
"  Secretum  Abbatis"  in  the  Bodleian  library  at  Oxford, 
was  rejected,  as  not  coming  from  the  proper  custody ;  (3) 
and,  on  the  authority  of  this  case,  Mr.  Justice  Lawrence 
held,   that  an  old  grant  to  a  priory,  brought  from  the 
Cottonian  manuscripts  in  the  British  Museum,  could  not 
be  received,  as  it  was  not  shewn  that  the  possession  of 
*the  grant  was  connected  with  any  person  who  had  an     #  31a 
interest  in  the  estate  (4) 

A'terrier  is  strong  evidence  against  a  parson  5  but  it  is 
never  admitted  for  him,  unless  it  be  signed  by  a  church- 
warden, or  (if  the  churchwardens  are  nominated  by 
him)  by  some  of  the  substantial  inhabitants  of  the  par- 
ish. (5)  A  terrier  signed  by  inhabitants  of  the  parish,  is 
evidence  on  a  question  of  a  farm-modus,  although  the  P*36] 
persons  signing  are  not  shewn  to  have  been  occupiers  of 
the  farm. (6)  Terriers  are  generally  signed  by  the  min- 
ister of  the  parish;  but  this  does  not  appear  to  be  essen- 
tially necessary.     In  a  late  case,  (t)  on  a  bill,  filed  by  a 

(1)4  G»iiL  1453.  E*p.  N.  P.  C.  1. 

(2)  Potts  vDurant,  3  Gvill.  1450.  (5)  Bull.  N  P.  243.    Earl  t  L«wi«, 

(3)  Micbell   v  Rabbets,     cited    3    4  Esp.  N.  P.  C.  3. 

Taunt.  91.  Sec  Bulled  v  Michel,  cited  (6)  Harru  v  Mitt  in,  Ercb.  Tr.  Term, 

(1)  1815  MS. 

(4)  Swionerton  v  Mantis  of  Staf-  (7)  Illtn^worth  v  Lfiigh,    4  j  Gwil! 
ford,   3  Taunt.  9!.    Earl,  r  Lewi*,  4  1615. 
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second  of  James  II-  (1)  From  these  visitation-boots, 
entries  urere  afterwards  made  into  the  books  kept  at  the 
College  of  Heralds. 

A  licence  from  the  Pope,  granted  in  the  reign  of  Ed*  Pope's  bull 
ward  the  Second,  has  been  adjudged  to  be  evidence  of 
an  impropriation,  the  Pope  being  formerly  the  supreme 
head  of  the  church,  and  having  the  disposition  of  all 
spiritual  benefices.  (2)  For  the  same  reason,  a  Pope's 
hull  was  formerly  admitted  in  evidence,  to  shew  that 
monastery  lands  had  a  special  exemption  from  the  pay- 
ment of  tithes.  (3) 

* 

Corporation-books,  containing  an  account  of  the  priv*  Corporation 
ileges  or  public  transactions  of  the  body,  are  evidence 
in  a  suit  between  the  several  members,  on  the  same 
footing  as  manor-books  between  the  tenants  of  a  manor. 
Hut  they  are  not  evidence  in  favour  of  a  corporation  to 
support  a  claim  of  right  against  a  stranger;  (4)  (a)  and 
before  they  can  be  admitted  in  any  case,  it  ought  to  be 
shewn  that  they  have  been  regularly  kept  by  the  proper 
officer  of  the  corporation.  On  an  information  in  the 
nature  of  a  quo  warranto,  the  prosecutor  produced  in 
evidence  a  book  written  by  the  prosecutor's  clerk,  not 
an  officer  of  the  corporation,  which  appeared  to  be  on- 
ly minutes  of  corporate  acts  done  some  years  before,  and 
was  not  kept  as  a  public  book  of  the  corporation ;  *thi$  #  320 
evidence  was  rejected  at  the  trial,  and,  on  a  motion  af- 
terwards for  a  new  trial,  the  Court  held  that  it  had  been 
properly  rejected.  "Corporation-books,"  the  fcourt 
said,  "  are  generally  allowed  to  be  given  in  evidence* 

()')  Sec  First  Report  of  the  Rouse  of        (4)  ?   If:  Black.  214.  n.  (c)  Mayor   . 

Common* on  the  Public  Record-,  p.  82.  of  London  v  Mayor  of  Lynn.     In  the 

Appendix,  (c.  8.)  cue  of  the  Mayor  of  Kingstoo-on-Hull 

(  12)  Cope  v  Bedford,  Palm.  427.  v  Horner,  Cowp.  10"j.,  nuch  evidence 

i  0  lx>rd    ClanricanTs    case,  Palm,  was  received,  but  by  consent.    See  I 

:;-:  '  H.B1.  214. 


■'n)  So,  they  are  not  evidence  in  favour  of  a  person  claiming  under  the  co.-'nora. 
lw.    Jacknin  d.  Donnal'i;  k  others^  w    WeUh  3  John*.  Rep.  TJ3. 
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"With  regard  to  the  proof  of  entries  in  public  books,    *'o°f  of  «n- 
it  is  now  clearly  settled,  that  wherever  an  original  is  of  book™    ^ 
a  public  nature  and  admissible  in  evidence,  an  examined  ' 
<iopy  *will  equally  be  admitted.  (1)     This  rule  is  neces-     *  321 
sary,  as  well  for  the  security  of  the  instrument,  as  for 
the    convenience  of    the  public.      Examined    copies, 
therefore,  of  entries  in  the  Journals  of  the  Lords  or 
Commons,  (2)  or  of  the  entries  in  the  Council-book  in 
the  Secretary  of  State's  office,  (3)   or  of  entrieslft  the 
Bank  books,  (4)  or  in  the  books  of  the  East-India  Com* 
pany,  (5)  end  examined  copies  of  entries  in  parish  reg- 
ister's,^ or  in  the  books  of  assessments  made  by  the     \z^\ 

9 

commissioners  of  land-tax,  (6)  or  in  the  books  of  the 
commissioners  of  excise,  (7)  or  in  the  court  rolls  of  a 
manor,  (8)  or  in  poll-books  of  an  election  of  Mayor  or 
Member  of  Parliament,  (9)  and  examined  copies  in  oth- 
er cases  of  the  same  kind,  have  been  admitted  in  evi- 
dence, when  the  original  books  themselves  would  have 
been  admissible,  (b)  But  where  an  original  is  of  a  pri- 
vate nature,  a  copy  will  not  be  evidence,  unless  the 
original  is  lost,  or  destroyed,  or  in  the  possession  of  the 
opposite  party.  Thus,  the  copy  of  an  old  letter, 
brought  from  the  chest  of  a  corporation,  has  been  refus- 
ed. (10)  In  one  case,  indeed,  where  the  original  was 
kept  in  the  Bodleian  library  at  Oxford,  and  by  the  stat- 

(1)  Holt  C.  J.  in  Lynch  v  Gierke,  3    234. 

"Salk.  153.  R.  v  Haines,  Comberb.  337.  (7)  Cartb.  346.    R.  v  Commissioo- 

Skin.  583.  8.  C.  era  of  Land«tax,  2  T.  R.  234. 

(2)  Jones  v  Randal,  Cowp.  17.  R.  r  (8)  Tacky  r  Flower,  Comberb.  137. 
Ld.  G.  Gordon,  2  Dong.  593.  R.  v  Haines,  ib.  337.,  by  Holt  C.  J. 

(S)  Eyre  v  Palsgrave,  2Campb.  606.  Doe  dem.  Churchwardens  of  Croydon 

(4)  Marsh  vCoTnet,  2  Esp.N.  P.C.  v  Cook,  5  Esp.  W.  P.  C.  221.  Doe 
Gfa.  Breton  v  Coape,  Peake  N.  P.  C.  dem.  Bennington  v  Hall,  16  East,  208. 
30.  (9)  Mead  v  Robinson,  Willes,  424. 

(5)  2  Doug.  593.  n.  (3)  (10)  R.  v  Gwyn,  1  Str.  401.  , 
(9)  R.  v  King  and  others,   2  T.  R. 


(a)  Jackson  d.  Miner  v  Boocham,  15  Johns.  Rep.  286. 


4 

(b)  Vide  ante,  323.  in  oolis.  A  copy  of  an  entry  in  a 'book  kept  by  a  corpora- 
tion, k  not  authenticated  by  the  seal  of  the  corporation ;  an  examined  copy  must 
be  produced.  Skew  v* Lessee  tf  Whitman,  6  Birwey  416.  Et  vide  The  Prtu 
Dtrec.  *a.  •/  tte  Boiimtl  and  Augusta  Bank  *  Hamlin  a  al.  14  Mass.  178* 
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.    utes  of  the  university  not  removeable,   an  examined 
copy  was  allowed  to  be  given   in  evidence  ;(1)  the 
•Court  admitted  the  case  not  to  be  within  the  general 
rules  of  evidence,  but,  under  the  particular  circumstan- 
ces, permitted  the  copy  to  be  read,  (a) 


#  302  *CHAP.  VII. 

ws^v 

Of  the  Inspection  of  Public  Writings* 

Records.  THE  judicial  records  of  the  king's  courts  are  safely 
kept  for  the  public  convenience,  that  any  subject  may 
have  access  to  them  for  his  necessary  use  and  benefit  ; 
which  was  the  ancient  law  of  England,  and  is  so  declared 
by  an  act  of  parliament  in  the  forty-sixth  year  of  Ed- 
ward the  Third.(2) 

(I)  Downes  v  Moreman,    2  flwill.        (2)  3  Ins.  71.  Prcf  to  3d.  Rep  p.  3V 
&9.    Bunb.  180.  S.  C.  4. 


(a)  It  may  not  be  improper,  in  this  place,  to  take  notice  of  a  rpecies  of  writing*, 
which  fall  more  strictly  under  the  division  of  public  writings^  not  judicial,  than 
under  any  other  head,  that  is,  the  official  acts  of  public  notaries.  Although  there 
may  be  cases  in  which  the  certificate  of  a  notary  will  be  admitted  for  the  purpose 
of  authenticating  the  judgment  of  a  foreign  prise  court ;  (Vide  ante,  329.  d.)  jet 
his  certificate  is,  in  general,  evidence  for  no  purpose  whatever,  except  in  relatioa 
to  foreign  bills  of  exchange  j  in  respect  of  which  the  non-payment  or  non-accept- 
ance by  the  drawee  can  be  proved  by  no  other  evidence  than  the  protest;  which 
protest  proves  itself  without  further  evidence.  Peake's  Ev.  74.  n.  221.  Otitis 
on  Bills,  290.  But  where  an  action  was  brought  in  England  on  a  foreign  bill  of 
exchange  drawn  upon  a  person  residing  in  that  country,  it  was  held  that  a  protest 
was  not  evidence,  and  that  the  presentment  should  be  proved  in  the  same: 
as  if  it  were  an  inland  bill,  or  promissory  note.  CAesmer  v  JVoyes,  4 
129. 

Nor  in  an  action  on  a  policy  of  insurance,  or  in  any  other  case  is  the 
protest  evidence  to  prove  the  loss  or  other  point  in  issue ;  but  it  is  admissible  to- 
contradict  the  evidence  which  the  captain  who  made  it  may  have  given  at  tfcc 
trial.  And  its  being  shown  by  the  insurance  broker  to  an  underwriter,  as  con- 
taining an  account  of  the  loss  for  which  the  insured  claimed,  will  not  make  it  ev- 
idence  even  against  the  insured  whose  broker  thus  produced  it  Ckrulianv 
Cbomfte,  2  Esp.  Rep.  490.  Senat  v  Porter,  7  Term  Rep.  158.  Mar  A.  on  Insur- 
ance, 716.  Scriba  v  In*.  Co.  N.  A.  C.  C.  U.  S.  P.  Candy's  Marsh.  716.  a 
Nempsfead  v  Bird,  1  Dny  91.    Miller  v  Ireland,  Tayl.  3W.    Marine  Ins.  Ob.  o* 


* 
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Some  restriction,  however,  of  the  general  right  of  in-  d.cc^peynt°r  in" 
^pecting  records  has  been  thought  necessary  in  the  case 
of  an  acquittal  on  a  prosecution  for  felony ;  in  which 
case,  if  the  trial  is  at  the  Old  Bailey,  a-  copy  of  the  in- 
dictment cannot  regularly  be  obtained  without  an  order 
from  the  court ;  and  it  is  a  common  practice,  on  the  cir-  p40  ■ 
cuits,  to  apply  to  the  court  for  a  copy  at  the  time  of  the 
trial.  This  practice  appears  to  have  been  first  adopted 
at  the  Old  Bailey,  in  pursuance  of  ao  order  made  by 
some  of  the  Judges,  for  the  regulation  of  those  sessions 
in  the  twenty-sixth  year  of  Charles  II.  (1)  It  was  then 
orJered,  "  that  no  copies  of  any  indictment  for  felony 
be  given  without  special  order,  upon  motion  made  in 
open  court,  at  the  general  gaol  delivery ;  for  the  late 
frequency  of  actions  against  prosecutors  (which  cannot 
be  without  copies  of  the  indictment,)  deterreth  people 
from  prosecuting  for  the  king  upon  just  occasions." — 
And  Lord  Holt  has  laid  it  down  as  a  general  rule  of  law, 
that  if  a  person  be  indicted  for  felony  and  acquitted,  and 
means  to  bring  an  action  (without  sufficient  cause,)  the 
Judge  will  not  permit  him  to  have  a  copy  of  the  record, 
and  he  cannot  have  a  copy  without  leave. (2)  In  the 
case  of  *Vrandercomb  and  Abbot,  (3)  the  prisoners  after  #  303 
fheir  acquittal  applied  for  copies  of  the  several  indict-  " 

M)   Directions  for  Justices  at  the  Old  nny  use  which  he  may  think  fit  to  make 

tlailey,  prefixed  to  Kclyng's  Rep.  p.  3.  of  it;  »nd  that,  after  a  demand,  the 

order  7.     bee  iirangam'scase,  1  L^acii  proper  officer  might  be  punished  for  re- 

(  r.  C.  'SI.     in  till?  case,  W 11  lea  C.  J.  is  fusing  to  make  out  a  copy, 

.vported    to  have  said,  that,  by  the  (2)   In  the  case  of  Dr.  Groenvelt  v 

lnwb  of  the  realm,  every  prisoner,  upon  Dr.  Uurwell  and  others,  1  Ld.  Ravm. 

UU  acquittal,  has  a4i  undoubted  right  "  >3. 

uiti  title  to  a  copy  of  the  record,  ior  (3)  2  Leach  Cr.  C.  821. 


jittraiidria  v  Stray,  1  Mun.  103.  Lamalorev  Caztt  and  H'iMrop  v  Union  In:. 
•.'a.  C.  C.  V.  S.  P.  Candy's  Marsh.  7JU.  «.  The,  UniUd  Statts  v  Sharp  et  al.  I 
I'tttr^s  Rep.  118.  A  protest  muy  be  read  in  evidence  for  the  purpose  of  showing 
a  compliance  with  the  clause  of  the  policy,  providing  that  payment  shall  be  made 
within  thirty  daya  after  proof  of  los«:  it  is  a  proper  preliminary  proof,  though 
not  evidence  at  the  trial.  Ltnox  v  United  Ins.  Co.  3  Johns.  Cas.  221.  Ruan  v 
flardncr,  C.  C.  l\  S.  P.  Condtfs  Marsli.  71U.  a.  In  Pennsylvania  and  South 
Carolina,  however*  the  master's  protest  is  evidence  in  chief.  jViJton  v  Long,  1 
Dutt.  C.  Story  v  StretUl,  Id.  10.  Morgan  v  his.  Co.  of  Nvrik  America,  4  DalL 
4*«.     Rroimv  Girard,  I  BinneyAQ.    CtmpltH  y    IVWiam^n72Bay2X7. 
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nients,  for  the  purpose  of  assisting  them  in  their  plea  of 
autrefois  acquit :  the  court,  however,  refused  to  grant 
them  copies,  but  ordered  the  officer  to  read  over  the  in- 
dictments slowly  and  distinctly,  which  was  accordingly 
done.  (a) 

The  rule  of  the  Judges  states,  that  an  action  against  a 
prosecutor  cannot  be  maintained  without  a  copy  of  the 
indictment,  and  that  a  copy  is  not  to  be  given  without 
an  order  from  the  court ;  but  it  is  not  to  be  inferred  from 
this,  that  an  order  is  essentially  necessary  for  the  intro- 
duction of  a  copy  in  evidence,  or,  if  a  copy  were  offer- 
ed to  be  produced  without  an  order,  that  it  could  on 
that  account  be  properly  rejected.  The  admissibility 
of  such  evidence  has  been  determined  in  the  case  of 
Legatt  v.  Tollervey.  (1)  On  the  part  of  the  plaintiff,  in 
that  case,  the  clerk  of  the  court  of  quarter  sessions,  be- 
[341]  f°re  which  the  indictment  had  been  tried*  produced  a 
&  copy,  which  for  want  of  an  order  was  not  allowed  to 
be  read  ;  and  the  plaintiff  was  in  consequence  nonsuit- 
ed* But  the  Court  of  King's.  Bench  were  of  opinion, 
that  the  evidence  ought  to  have  been  received,  and  set 
aside  the  nonsuit.  "  It  is  very  clear,"  said  Lord  Ellen- 
•  borough,  C.  J.,. "  that  it  is  the  duty  of  the  officer,  charg- 
ed with  the  custody  of  the  records  of  the  court,  not  to 
produce  a  record  but  upon  competent  authority,  which 
at  the  Old  Bailey  is  obtained  upon  application  to  the 
court,  pursuant  to  the  order  that  has  long  prevailed 
there  ;  and,  with  respect  to  the  general  records  of  the 
realm,  upon  application  to  the  Attorney-General.  But 
if  the  officer,  even  without  authority,  shall  have  given  a 
copy  of  a  record,  or  produce  the  original,  and  that  is 

(l)  14  East,  302. 


(a)  In  order  to  obtain  a  copy  of  the  indictment,  a  certificate  of  the  judge,  be- 
fore whom  the  indictment  was  tried,  is  necessary ;  and  thii  certificate  should  state, 
not  merely  that  the  acquittal  was  satisfactory,  but  that  he  thicks  a  copy  <w£Af  *» 
b*  granted*    Tht  People  v  Poyibn,  2  Grins*'  Rep.  m 
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properly  proved  in  evidence,  I  cannot  say  that  such  evi- 
dence shall  not  be  received.  He  may  incur  the  penaU 
ty  of  his  contempt  of  the  court,  and  may  be  warned,  at 
the  time,  of  bis  peril  in  so  doing,  and  a  discreet  officer  £ 
placed  in  such  a  situation  would,  before  he  ^produced  *  324 
the  record,  or  gave  a  copy  of  it,  apply  to  the  court,  and 
state  the  circumstances  $  and  it  cannot  be  doubted,  that 
he  would  be  saved  harmless  in  doing  what,  after  such  dis- 
closure, the  court  should  order  him  to  do.  But  still  I  can- 
not help  thinking,  that  the  rule  laid  down  by  Lord  Ch. 
J.  Lee.in  the  case  of  Jordan  v.  Le  wis,(  1 )  is  the  correct  rule. 
The  order  made  at  the  Old  Bailey  was  there  read  by 
way  of  objection  to  the  evidence  offered,  but  the  Chief 
Justice  in  that  case  said,  that  he  could  not  refuse  to 
let  the  plaintiff  read  the  copy  of  the  indictment,  though 
obtained  without  any  order  of  the  court  for  that  pur* 
pose." 

The  rule,  which  has  been  before  mentioned,  is  confin- 
ed to  cases  of  felony.  In  prosecutions  for  misdemeanors, 
the  defendant  is  still  entitled  to  a  copy  of  the  record,  as 
a  matter  of  right,  without  a  previous  application  to  the 
court.  (2)  So,  in  the  case  of  a  conviction  by  a  magis- 
trate, the  defendant  is  entitled  to  a  copy  of  the  convic- 
tion, in  order  to  defend  himself  against  an  action  for  the 
same  offence  ;  and  if  it  should  be  refused,  and  the  defen-  ^ 

dant  in  consequence  sue  out  a  writ  of  certiorari,  merely  l  ^ 
for  the  purpose  of  procuring  a  copy  and  making  his  de- 
fence, the  magistrate  will  be  compelled  to  pay  his  own 
costs  of  returning  the  conviction.  (3)  The  conviction 
may  be  drawn  up  at  any  time,  before  the  return  to  the 
certiorari  or  the  sessions,  though  after  a  commitment,(4) 
or  after  the  levying  of  the  penalty*  (5)  And  the  con- 
viction returned  to  the  sessions,  or  to  the  Court  of  King'* 

(1)  *  Stra.  1122.     14  Eait,  305.  n.    MS.  in  Selw.  Ni.  Pri.  932. 

(O  S.  C.   reported   from  Mr.  Ford's        (3)  K.  v  Midlam,  3  Burr.  172!. 
MS.  (4)  Maiiey  v  Johnson,  12  B«t,  C7 

(2)  Morriioo  v  Kelly,  1  Blade.  Rep.    8*. 

385.    Evaof  r  Philips,  rf  ported  Iron*        (5)  R.  v  Barker,  I  Ewt,  IffGr 
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Bench,  is  the  only  one,  of  which  those  courts  will  lake 
judicial  notice.  (1) 

4  A  defendant  on  a  criminal  charge,  is  not  entitled  to  an 

inspection  of  the  grounds,  upon  which  the  prosecution 
#  325     iias  #been  instituted.     In  some  species  of  treason,  in- 
deed, the  prisoner  is  entitled  to  a  copy  of  the  indict- 
ment, a  privilege  not  allowed  by  the  common  law,  but 
conferred  by  act  of  parliament ; (a)  but  neither  incases 
of  treason  nor  of  felony,  has  he  any  right  to  a  copy  of 
the  depositions  of  witnesses,  who  are  to  appear  against 
him.     So,  when  informations  are  filed  by  the  Attorney- 
General,  on  depositions  taken  under  the  excise  laws,  the 
defendant  is  not  allowed  to  inspect  those  depositions. — 
And  in  a  case  where  an  information  was  filed  against  an 
officer  of  the  East  India  Company,  on  charges  of  delin- 
quency founded  upon  the  report  of  a  board  of  inquiry  in 
India,  the  Court  of  King's  Bench  were  of  opinion,  that 
the  defendant  had  no  right  to  have  an  inspection  of  that 
report,  and  that  the  court  had  no  discretionary  power  to 
grant  it.  (2)     "  The  practice  on  indictments  at  common 
law,  and  on  informations  upon  particular  statutes,"  said 
Mr.  Justice  Buller  on  that  occasion,  "shews  it  to  be 
clear,  that  the  defendant  is  not  .entitled  to  inspect  the 
evidence  on  which  the  prosecution  is  founded,  till  the 
hour  of  trial."     It  has  been  observed,  (3)  that  one  of  the 
objects,  which  the  legislature  had  in  view,  in  passing  the 
statutes  relative  to  depositions  taken  by  magistrates  in 
cases  of  felony,  was  to  enable  the  judge  and  the  jury,  he- 
fore  whom  the  prisoner  is  tried,  to  see  whether  the  wit- 
i0"1^*  nesses  at  the  trial  are  consistent  with  the  account,  which 

they  have  given  before  the  committing  magistrate;  it 
seems  reasonable,  therefore,  that  at  the  time  of  the  trial 

(1)  Ibid.  188.  (3)  See  ante,  p.  298. 

{%)  R.  v  Holland,  4  T.  R.  691. 


(a)  Vide  Laws  of  the  U.  S.  passed  April  30,  1790.  c.  9.  i.  29.  Lairs  of  ff.  Y. 
1  N.  R.  L.  ch.  29.  i.  4.  seas.  36.  p.  145. 
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the  prisoner,  on  an  application  to  the  court,  should  be 
allowed  to  sec  the  depositions  of  a  witness  called  to  give 
evidence  against  him,  and  cross-examine  as  to  any  vari- 
ance or  inconsistency  in  his  testimony. 

The  right  of  inspecting  the  proceedings  of  inferior. ju«  Proceedings  of 

-   j.      -  .  i-     ■•    j        t*  .1  r      inferior junsdic 

nsdictions  is  more  limited.  It  cannot  be  necessary  tortious. 
the  interests  of  the  public,  that  they  should  be  open  for 
inspection  to  all  persons  without  distinction  ;  but,  on 
the  other,  hand,  it  seems  reasonable,  that,  in  any  suit, 
where  the  ^regularity  of  those  proceedings  may  come  *  326 
into  question,  a  party  should  have  the  power  of  taking 
a  copy  of  such,  as  have  been  instituted  against  himself. 
In  an  action  of  trespass  and  false  imprisonment,  brought 
by  the  plaintiff,  who  had  been  sued  in  the  court  of  con- 
science in  London,  the  Court  of  King's  Bench  allowed 
the  plaintiff  to  inspect  the  proceedings,  so  far  as  they  re- 
lated to  the  suit  against  himself,  on  the  ground  that  every 
one  has  a  right  to  look  into  the  proceedings  to  which  he 
is  a  party.  (1)  In  another  case,  where  the  plaintiff  hav- 
ing been  fined  for  neglect  of  duty,  as  an  under-officer  to 
the  commissioners  of  lieutenancy  for  the  city  of  London, 
brought  an  action  of  trespass  against  the  defendant  for 
distraining  upon  him,  the  court  granted  the  plaintiff  a 
rule  for  inspecting  and  taking  copies  of  the  rates  and  as- 
sessments made  by  the  commissioners.  (2)  On  the  same 
principle,  in  an  action  for  a  malicious  prosecution  and 
false  imprisonment,  the  plaintiff  may  obtain  a  rule  for  a 
copy  of  the  information,  upon  which  he  was  committed ; 
and,  as  the  original  itself  ought  to  be  produced  at  the 
time  of  the  trial,  the  court  will  also  grant  a  rule,  calling 
upon  the  committing  magistrate  to  cause  it  to  be  pro- 
duced. (3) 

(1)  Wilson  v  Rogers,  2  Str.  1242.  also    Herbert  v    A'libornrr,    1    Wilj 

(2)  Edwards  v  Ve*ejr,    Hep.  temp.  207.     Moody  v  Thurston,   1  Stra.  304. 
Hard.  123.  anl  R.  v.  Corara;ss'.orver«  of  hand  U**, 

(3)  R.  v  Smith,    1  Str.  126.  Welch  i»T.  R.234. 
▼  Richards,  IWncs,  <G«.    S.  P.     **e 
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~0 ,  (  A  different  rule,  however,  was  adopted  by  the  court 

in  the  case  of  Dr.  Groenvelt  v.  Dr.  Burwell,  (1)  and  in 
Abery  v.  Dickenson.  (2)  The  first  of  these  cases  was 
an  action  for  false  imprisonment  against  the  defendants, 
who  justified  as  censors  of  the  college  of  physicians  by 
virtue  of  their  charter,  by  which  charter  they  have  pow- 
er to  fine  and  imprison  pro  non  bene  utendo  facilitate  medi- 
cines ;  they  then  set  forth,  that  the  plaintiff  at  such  a  time 
and  place  had  administered  unwholesome  medicines  to 
A.  B.,  and  so  justified  the  taking  and  imprisoning.  The 
counsel  for  the  plaintiff  moved,  that  the  register  of  tbe 
#  32r  college  should  permit  the  ^plaintiff  to  have  copies  ol 
the  proceedings  and  judgment,  to  enable  him  to  reply 
to  the  defendant's  plea  in  justification  ;  and,  in  support 
of  the  application,  it  was  said,  that  the  plaintiff  was  a 
party  to  the  judgment,  and  therefore  had  a  right  to  a 
copy,  and  that  it  is  the  usual  practice,  if  an  action  is 
brought  for  a  false  return  to  a  mandamus,  upon  which 
the  party  is  returned  to  be  disfranchised,  that  the  King's 
Bench  will  make  an  order  for  the  plaintiff  to  have  re- 
course to  the  public  books.  But  the  court  refused  a 
rule,  saying,  (as Lord  Raymond  reports  the  case,)  "that 
they  could  not  oblige  the  college  of  physicians  to  per- 
mit the  plaintiff  to  have  a  copy  of  their  proceedings,  for 
they  act  in  a  judicial  manner,  by  authority  of  an  act  of 
parliament ;  and  therefore  it  shall  be  presumed,  that  they 
have  done  right.'*  The  report  of  this  case  by  Carthew 
differs  materially  from  that  by  Lord  Raymond.  Carthew 
reports,  that  the  court  admitted  the  rule,  for  inspecting 
the  proceedings,  to  be  usual  for  the  sake  of  evidence, 
after  issue  joined,  but  not  by  way  of  assisting  the  party  to 
plead.  The  reason  given  in  Ld.  Raymond's  reports, 
(namely,  «*  that  the  proceedings  must  be  presumed  to  be 
regular,  since  tbe  college  acted  in  a  judicial  manner,  by 
authority  of  an  act  of  parliament,")  seems  to  proceed 
upon  the  supposition  that  the  proceedings  were  truly  and 
correctly  set  out  in  the  defendant's  plea;  and  on  a  d? 

(1)  1   W.  Rayna.  253.'  454.  Carth.        (2)  Say.  250. 
421.  491.  &  C. 
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murrer,  (which  admits  all  the  facts  in  justification,)  that 
reason  would  have  been  conclusive  ;  it  might  then  have 
been  justly  said  against  the  demurrer,  that,  the  defen- 
dants having  shewn  their  authority  over  the  plaintiff,  and 
the  fact,  for  which  he  had  been  punished,  being  within  [3  13] 
their  jurisdiction  as  censors,  and  not  traversable  in  this 
collateral  suit,  they  could  not  be  liable  to  an  action  for 
what  they  had  done  within  the  limits  of  their  jurisdic- 
tion, and  in  the  discharge  of  their  judicial  powers.  But 
if,  instead  of  demurring,  the  plaintiff,  in  such  a  case,  had 
admitted  the  warrant  under  which  the  defendants  arrest- 
ed him,  and  replied  that  "  they  had  committed  the  tres- 
pass of  their  own  wrong  and  without  the  residue  of  the 
cause  alleged  in  their  plea,"  it  would  then  have  been 
competent  for  him  to  shew,  *that  the  defendants  had  ex-  #  «j<>£ 
ceeded  their  jurisdiction  ;  and,  for  the  purpose  of  ena- 
bling him  to  be  prepared  with  this  defence,  the  plaintiff 
seems  to  have  been  entitled,  at  least  after  issue  joined, 
to  an  inspection  of  such  proceedings  as  had  been  insti- 
tuted against  himself. 

In  the  other  case,  before  referred  to,  of  Abery  v.  Dick- 
enson, (1)  which  was  an  action  of  trespass  against  the 
defendant  for  taking  a  distress  for  a  penalty  under  an  or* 
der  of  certain  commissioners,  the  Court  of  King's  Bench 
is  reported  to  have  refused  the  rule,  on  the  ground  that 
the  commissioners  were  not  parties  to  the  suit.  The  same 
objection  might  have  been  made  in  the  other  cases,  which 
have  been  before  cited ;  (2)  but  the  court  there  allow- 
ed an  inspection,  (although  the  persons,  who  had  the  cus- 
tody of  the  goods,  were  not  parties  to  the  suit,)  because 
the  plaintiff,  who  applied  for  the  rule,  was  the  object  of 
the  proceedings,  under  which  the  defendants  had  acted. 
The  authorities  before  cited  seem,  therefore,  to  estab- 
lish the  principle,* that,  if  proceedings  have  been  institu- 
ted by  an  inferior  jurisdiction,  the  party  affected  by 
them  ought  to  be  allowed  to  take  a  copy  of  such  as  re- 

( I )  Say.  250.  (2)  Se  cases  cited  id  p.  343 
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late  to  himself,  in  any  subsequent  suit,  in  which  the  reg- 
ularity of  those  proceedings  may  be  disputed. 

Books  of  pub-  Parish  registers,  books  of  the  India  company  relating  to 
c  office*.  t^e  transfer  of  stock,  books  of  the  Bank,  &c.  are  For  some 
purposes  considered  as  public  books;  and  persons,  in- 
terested in  them,  have  a  right  to  inspect  and  take  copies 
[;;  it;  i  of  such  parts  as  relate  to  their  interest.  (1)  So  the  books 
of  the  commissioners  of  the  lottery,  and  their  numerical 
lists,  are  of  a  public  nature ;  and  kept  by  the  commis- 
sioners in  trust  for  the  ticket-holders,  who  are  entitled  to 
an  inspection,  by  rule  of  court.  (2)  But  access  is  not 
*  329  ^allowed  to  such  parish-books,  as  are  kept  only  for  the 
private  use  of  the  parish,  and  relate  to  their  private  in- 
terests. An  inspection  was  for  that  reason  refused,  in 
an  action  of  ejectment  by  an  impropriator  against  the 
churchwardens  of  a  parish,  where  a  rule  was  applied  for, 
on  the  part  of  the  plaintiff,  suggesting,  that  the  parish- 
books  would  make  the  titles  appear,  and  that  they  were 
the  common  books  belonging  to  the  parish  at  large ; 
but  the  court  were  of  opinion,  that,  when  the  person 
claims  a  distinct  interest  from  that  of  the  parish,  it  is  no: 
reasonable  to  compel  the  parish  to  discover  their  title 
by  shewing  their  books,  which  are  kept  only  for  their 
own  use.  (3)  For  the  same  reason  a  public  company 
will  not  be  compelled  to  produce  any  books  relating  to 
their  private  transactions.  (4) 

Nor  will  access  be  granted  to  the  books  of  public  of- 
fices, in  collateral  actions  brought  by  persons  who  have 
no  interest  in  the  books ;  therefore,  in  a  qui  tarn  action 
for  penalties  against  a  clerk  in  the  post-office  for  inter- 
fering in  the  election  of  a  member  of  parliament,  the 
prosecutor  was  not  allowed  to  have  a  rule  for  inspect- 

• 

(1)  Gecry  v.  Hopkins,  2  Lord  Ray m.        (3)  Cox  v  Copping,  5  Mod.  38i.  1 

Sttl.    Warrioerv.  Giles,  2  Stra.  954.  Ld.  Raym.  337.     Lewis  v  Baker,  I 

Mayor  of  London  v  Sw  inland,  1  Bar-  Baroardist.     100.     Tamer  v  Gethin, 

oardist.  454.  Vin.  Ab.  tit.  Evidence,  (P.  b.)  pi.  !  1. 

(»)  Scbiootti  v  Bumstead  and  others.        (4)  Shelling  v  Farmer,  1  Stra.  6  its 

36  G.  3.  cited  from  a  MS.  case  in  2  M array  v  Thornhill,  %  Stra.  717. 
Tidd.  Prac.  596. 
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tion  of  the  rolls,  because,  in  any  dispute  with  a  stranger, 
they  may  be  considered  as  bis  private  evidence  :  but  if 
the  dispute  is  between  tenants  of  the  manor,  or  between 
the  lord  and  a  tenant,  the  lord  shall  produce  the  roll, 
and  permit  copies  to  be  taken. 

Corporatiop     Corporation-books  are  open  to  the  members  of  the 

book  i. 

corporation,  as  court-rolls  are  to  the  tenants  of  a  ma- 
#  331      nor.f    *Thus,  where  a  mandamus  had  been  granted  to 
?34Hi      admit  a  person  into  a  corporation,  and  by  the  return  it 
L  appeared  to  be  a  question  whether  the  master,  under 

whom  he  had  served,  had  been  admitted  to  his  freedom 
in  the  corporation,  a  rule  was  moved  for,  on  the  part  ot 
the  person  claiming  admission,  to  inspect  the  books  oi 
the  corporation ;  and  the  court  held  that  eveTy  member 
has  a  right  to  inspect  and  take  copies  of  corporation- 
books  for  any  matter  that  concerns  himself,  even  in  a  dis- 
pute with  strangers ;  but,  as  the  return  had  pointed  out 
the  necessity  of  inspecting  them  for  a  particular  purpose, 
the  rule  should  be  confined  to  such  books  as  contained  the 
admissions  of  freemen.  (1)  So,  where  an  information  in 
the  nature  of  a  quo  warranto  had  been  obtained,  at  the 
relation  of  corporators  against  a  person  charged  with 
unlawfully  holding  a  corporationroffice,  the  conrth^id 
that  these  relators  were  entitled  to  inspect  the  books, 
and  that  the  rule  should  be  limited  to  the  inspection  of 
such  papers  as  related  to  the  subject-matter  in  discus- 
sion. (2) 

(1)  R.  v  Fraternity  of  Hostmen  in  ration  of  Barnstaple  v  Lathey,  3  T  R- 
Newcaatle,  2  Str.  1222.  303.    Youog  v  Lyuch,    1  Black.  Rep. 

(2)  R.  v  Babb,  3  T.  R.  579.    Crew  27. 
q.  t.  v  Saunders,  2  Str.  1005.    Corpo- 

f  By  itat.  32  G.  3.  c.  58.  •.  4.  a  penalty  of  a  hundred  pounds  is  incurred  by  soy 
officer  of  the  corporation,  having  the  custody  of  the  corporation  records,  who  shall 
refuse  to  allow  any  other  officer  or  member  to  inspect  books  and  papers,  vhertin 
are  entered  the  admission  or  swearing  in  of  the  freemen,  burgesses,  or  ncmHeri 
of  the  corporation,  and  to  take  copies  or  minutes  of  such  admission,  Ac.  Bocks, 
containing  orders  for  the  admission  and  swearing'  in  of  the  burgesses,  are  not 
within  the  provisions  of  the  statute,  Da  vies  v  Humphreys,  3  Maul,  6  Set.! 
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This  right  of  inspecting  the  muniments  of  a  corpora- 
tion is  confined  to  the  members  of  the  corporate  body. 
A  stranger  has  no  better  right  to  inspect  corporation- 
books,  than  to  inspect  the  books  of  any  private  person. 
On  a  prosecution  against  a  person  for  practising  physic, 
(not  being  a  member  of  the  college  of  physicians,  nor 
having  a  licence,  nor  being  a  graduate  of  either  universi- 
ty,) the  defendant  moved  for  leave  to  inspect  the  book 
of  the  college  of  physicians,  but  the  court  refused  to 
grant  the  rule,  as  the  defendant,  who  was  not  a  member, 
had  no  right  to  see  the  books.(l)  And  in  an  action  of  tres- 
pass, where  the  defendant  justified  under  a  corporation  [3i3j 
for  distraining  for  a  toll,  the  court  refused  a  similar  rule 
to  the  plaintiff,  who  *was  a  stranger  to  the  corpora-  *  332 
tion.  (2)  A  different  practice  was  at  one  time  introdu- 
ced in  courts  of  law,  (3)  upon  the  ground,  that  on  filing  a 
hill  for  disclosure  in  a  court  of  equity  an  inspection  would 
be  granted  as  a  matter  of  course,  and  that  it  would  only 
cause  unnecessary  expense  to  send  them  into  that  court. 
But  this  practice  which  was  not  warranted,  by  earlier  au- 
thorities, (4)  nor  conformable  to  the  practice  of  courts 
of  equity,  has  been  long  discontinued;  and  the  rule  of 
law,  now  established,  is,  that  in  disputes  between  seve- 
ral members  of  a  corporation  an  inspection  of  the  cor- 
poration-book will  be  granted,  because  each  has  a  right 
to  see  them  ;  but  an  inspection  will  not  be  granted  in 
the  case  of  a  corporation,  when  a  similar  inspection 
would  be  refused,  if  the  suit  were  between  private  per- 
sons. No  distinction  is  to  be  made,  in  this  respect,  be- 
tween a  corporation  aggregate,  and  a  corporation  sole, 
nor  between  a  corporation  sole  and  a  private  person  su- 
ing in  his  individual  capacity,  (b) 


(1)  Dr.  West's  ea«e.  cited  I  Wil*.  R.  639.  Corporation  of  Barnstar.jp  v 
240.     Allan  v  Tap,  2  Black.  R*p.  850.  Lathe?,  3  T.  R.  303. 

(2)  Cited  by  De  Grey,  C.  J.  in  (4)  Dr.  WestN  case,  cited  1  WiK 
Hodge*  r  Atkis,  3  Wilg.  31)3.  and  by  210.  R.  v  Dr.  Bi'uljTnian,  2Str.l'iUW. 
Lawrence  J.  in  8T.  R.  394.  Mayor  of  Mayor  of  Exeter  v  Coleman,  Barney 
Soutbmtnpton  v  Graves,  8  T.-R.  590.  U33.     [lodges  v  Alki«,  3  Wil<.  398. 

(.:*)  Mayor  of  Lynn  v  Denton,  I  T.  (5)  8T.  K.  50  i. 
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The  rule  for  inspecting  court-rolls,  corporation- 
books,  and  other  public  writings  will  not  be  allowed, 
where  the  party  who  has  thera  in  his  custody,  would,  by 
producing  thera  for  inspection,  disclose  any  evidence  of 
^a  criminal  nature,  or  expose  himself  to  a  prosecution. 
On  an  information,  therefore,  against  several  persons,, 
for  executing  an  office  of  trust  without  taking  the  oaths, 
the  court  refused  a  motion  for  leave  to  inspect  some 
books  kept  by  tbe  defendants,  in  which  they  had  enter- 
ed their  elections,  receipts,  and  disbursements,  as  it 
would  have  compelled  them  to  give  evidence  against 
tgSQi  themselves  in  a  criminal  prosecution  ;  (I)  and  a  similar 
motion  was  refused,  on  an  information  against  two  over- 
*  333  seers  for  making  a  rate  without  tbe  *concurrence  of  the 
churchwardens  (*2)  Another  case  to  the  sameeflectis 
the  case  of  tbe  King  v.  Dr.  Purnel,  (3)  where,  ou  an  in- 
formation against  tbe  defendant  for  a  misdemeanor  in 
his  office  of  vice  chancellor  of  the  university  of  Oxford, 
a  rule  for  taking  a  copy  of  the  university-statutes,  in  tbe 
care  of  the  keeper  of  the  archives,  was  refused  by  the 
Court  of  King's  Bench,  after  great  consideration ;  and  Ac 
principle,  that  no  man  shall  be  bound  to  accuse  hinttdf, 
was  fully  recognized.  This  principle  will  not  apply  to 
the  case  of  informations  in  the  nature  of  a  quo  warranto, 
for  usurping  a  franchise  of intruding  into  a  corporation- 
office  ;  for  such  informations,  although  originally  and 
strictly  criminal  methods  of  prosecution,  are  applied  to 
the  purpose  of  trying  civil  rights,  and  are  considered  at 
present  as  merely  civil  proceedings.  Oil  an  informa- 
tion, therefore,  exhibited  at  the  relation  of  a  member  of 
a  corporation,  against  a  person  for  unlawfully  executing 
an  office,  the  relator,  who  as  a  member  has  a  right  and 
Interest  in  the  books  of  the  corporation,  may  obtain  an 
Inspection  and  copy  of  such,  and  of  such  only,  as  relate 
to  the  subject-matter  in  discussion.  (4) 


(I)  R.  v  Mead,  2  Ld.  Rajrtn.  927.  (3)  1  Wilt.  239.     1  Black.  Rep.  37 

R.  v  Worienham,  1  Ld.  Rayra.  705.  R.  v  Hevdon,  1  Black.  351. 

R  v  Coroeliui,  2  Str.  1210.  (4)  R  v  Babb,  3  T.  R.  5T&. 

(?)  R.  v  Lee, cited  I  Wife  210. 
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The  motion  fo.r  a  rule  to  inspect  and  take  a  copy, 
where  an  action  is  depending,  as  founded  on  an  affidavit 
stating  the  circumstances,  under  which  the  inspection  is 
claimed ;  as  (where  a  party  applies  for  the  inspection 
of  court-rolls)  that  he  is  tenant  of  the  manor,  and  that, an 
application  has  been  made  to  the  lord  or  his  steward, 
for  leave  to  make  the  required  inspection,  which  they 
refused  ;(1)  and,  on  such  an  affidavit  the  rule  will  be 
made  absolute  in  the  first  instance.  (2)  , 

With  regard  to  the  proper  stage  of  the  proceedings  for 
making  the  application,  it  may  be  observed,  that  the 
court  has  refused  the  motion  in  an  action  against  a  cor- 
poration upon  a  right  of%toll,  ^because  issue  was  not  join-  #  334 
ed,  so  that  it  could  not  appear,  whether  an  inspection 
would  be  necessary.  (3)  And  in  the  case  of  Dr.  Groen-  [351] 
velt  v.  Burwell,  before-mentioned,  where  the  plaintiff 
applied  for  a  copy  of  the  proceedings  instituted  against 
him  by  the  college  of  physicians,  the  court  admitted  the 
rule  for  inspecting  the  proceedings  to  be  usual,  for  the 
sake  of  evidence,  after  issue  joined,  but  not  by  way  of 
assisting  the  party  to  plead.  (4)  If  a  rule  has  been 
granted  to  shew  cause,  why  a  mandimus  should  not  be 
awarded,  the  court  will  not  make  a  rule  for  inspecting 
and  taking  copies,  until  the  first  rule  is  made  absolute, 
and  a  return  is  made  to  the  mandimus ;  (5)  and  it  has 
been  thought  the  most  convenient  practice,  where  a 
rale  nisi  for  a  quo  warranto  information  has  been  ob- 
tained, not  to  grant  an  inspection,  until  the  information 
is  granted.  (6) 

Jf  no  action  is  depending,  the  proper  motion  is  for  a 
rule  to  shew  cause,  why  a  mandimus  should  not  issue, 
commanding  the  officer,  who  has  the  custody  of  the  books 

* 

(1^  Roe  v  Aylmar,  Barnes,  230.  (>)  Per  Cur.  io  R.  t  Justice*  ofSur- 

(2)  R.  v  Shelley,   3  T.  R.  141.    4    rey,  Say.  144 

Taunt   162.  (6)  By  Aahurst  J,  io  R.  v  BabS,  3 

(3)  Hodg«  v  Atkig,  3  Wils.  393.  2  T  R.  581.  R.  ▼  Hollisier,  Rep.  tenf . 
Black.  Rep.  877.  S:  C.  Hard.  245. 

(4)  Carthew.  421. 
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to  permit  the  party  to  inspect  and  take  a  copy.  The 
affidavit,  upon  which  this  motion  is  founded,  ought  to 
state  clearly  the  right,  tinder  which  the  inspection  is 
claimed,  and  that  the  inspection  has  been  refused.  In  a 
case  of  this  kind,  where  an  inspection  of  the. court-roll* 
of  a  manor  was  applied  for,  the  party  stated  in  bis  affida- 
vit a  prima  facie  title  to  a  copyhold  of  the  manor;  and 
the  Court  of  King's  Bench  held,  that  as  he  was  clearly 
entitled  to  the  copyhold,  unless  it  had  been  conveyed 
away  by  those  under  whom  he  claimed,  he  bad  a  right  to 
see,  whether  any  such  conveyance  appeared  on  the 
rolls,  and  the  court  therefore  made  the  rule  absolute,  so 
far  as  related  to  the  copyhold  lands,  the  subject  of -the 
party's  claim.  (1)  # 
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l35*J  Of  Private  Writings. 

THE  nature  and  proof  of  public  writings  having 
been  considered,  the  next  branch  of  our  subject  relates 
to  private  writings. 

It  is  a  general  rule  of  evidence,  that,  where  a  fact  can 
be  established  by  written  proof,  which  is  in  its  nature 
superior  to  parol  proof,*  the  writing  ought  to  be  pro- 
duced, and  parol  evidence  of  the  fact  is  inadmissible ; 
for  the  best  evidence  is  to  be  produced,  of  which  the 
nature  of  the  case  is  capable ;  as,  where  an  agreement 
has  been  reduced  into  writing  and  signed  .by  the  par- 
ties, the  primary  evidence  of  the  contract  is  the  original 
agreement  itself,  which  will  exhibit  the  precise  language 
and  terms  adopted  by  the  contracting  parties. 

0)  R.  v  Lucas,  10  East,  235.  and  tee  3T.  R.  142.    R.  ▼  Tower,  4  Maule 
ft  Selw.  162. 


Sect.  ].]  by  the  Statute  of  Frauds*  555 

The  statute  of  frauds  (J)  requires  a  written  instrument 
or  memorandum,  in  a  great  variety  of  cases,  where  wri- 
ting would  not  have  been  necessary  by  the  rules  of  the 
common  law.  And  as  cases  of  this  kind  are  continually* 
occurring  in  practice,  it  may  be  useful  to  consider  them 
in  this  place,  with  as  much  conciseness  as  the  subject 
will  allow. 

An  inquiry,  therefore  into  those  cases,  in  which  a 
written  instrument  or  memorandum  is  required  by  the 
statute  of  frauds,  is  the  subject  of  the  first  section  of  the 
present  chapter.  The  second  section  will  treat  of  the 
proof  of  deeds  and  agreements ;  and  the  third,  of  the  proof 
of  wills.  The  two  following  chapters  treat  of  the  requi- 
site of  stamping,  and  of  the  admissibility  of  parol  evi- 
dence to  explain  written  instruments. 


[353] 


Sect.  I. 

®f  Written  Agreements,  &c.  required  by  the  Statute 

of  Frauds. 

THE  three  first  sections  of  this  statute  relate  to  inter- 
ests created  in  real  property;  the  fourth  section  re- 
lates to  several  kinds  of  agreements ;  the  fifth  section,  to 
wills  and  devises  of  real  property ;  the  seventeenth,  to 
oon tracts  for  the  sale  of  goods. 

The  first  section  declares  the  legal  effect  of  leases,  Sect.  i. 
which  are  not  in  writing.  It  enacts,  "  that  all  leases,  es- 
tates, interests  of  freehold  or  terms- of  years,  or  any  un- 
certain interests,  of,  in,  to,  or  out  of  any  messuages,  ma- 
nors, lands,  tenements,  or  hereditaments,  made  or  crea- 
ted by  livery  and  seisin  only  or  by  parol,  and  not  put  in 
writing  and  signed  by  the  parties  so  making  or  creating 

(1)  9t,29C2,c.3. 
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the  same,  or  [by]  their  agents  thereunto  lawfully  autho- 
rised by  writing,  shall  have  the  force  and  effect  of  leases 
or  estates  at  will  only,  and  shall  not  either  in  law  or 
equity  be  deemed  or  taken  to  have  any  other  or  greater 
force  or  effect ;  any  consideration  for  making  any  such 
parol  leases  or  estates,  or  any  former  law  or  usage  to  the 
contrary  notwithstanding." 

lect.*  Then  the  second  section  makes  the  following  excep- 

tion of  certain  leases :  "  Except  nevertheless  all  leases 
not  exceeding  the  term  of  three  years  from  the  making 
thereof,  whereupon  the  rent,  reserved  to  the  landlord 
during  6uch  term,  shall  amount  unto  two-thirds  at  least 
of  the  full  improved  value  of  the  thing  demised." 

Stct.  3.  The  third  section  enacts,  "  that  no  leases,  estates,  or 

interests,  either  of  freehold  or  terms  of  years,  or  any  un- 
certain interest,  not  being  copyhold  or  customary  inter- 
est, of,  in,  to,  or  out  of  any  messuages,  manors,  lands, 
tenements,  or  hereditaments,  shall  be  assigned,  granted, 
or  surrendered,  unless  it  be  by  deed  or  note  in  writing, 
signed  by  the  party  so  assigning,  granting,or  surrendering 
the  samer,  or  [by]  their  agents  thereunto  lawfully  au- 
thorised by  writing,  or  by  act  and  operation  of  law." 

beet,  i  &  s.       The  meaning  of  the  first  and  second  sections  fa)  ap- 
pears to  be,  that  such  leases  of  messuages,  manors,  lands, 
[354]  &c.,as  do  not -exceed  the  term  of  three  years  from  the  mak- 

ing thereof,  and  upon  which  the  rent  reserved  to  the  land- 
lord during  the  term  amounts  to  two-thirds  at  least  of 
the  full  improved  value  of  the  thing  demised,  are  valid 
without  writing,  (1).  provided  that  no  wr'Utog  were  ac- 
cessary before  the  statute  of  frauds ;  but  tfeat  all  leases 
of  messuages,  lands,  &c,  which  exceed  the  term  of  three 

(1)  Ryley  ▼  Rickf,  2  Str.  661. 


ft)  N.  T.  R.  I.  1  vol.  78.  ten.  It.  chap.  44.  tee.  9. 
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years  from  the  making  thereof,  (whatever  may  be  the 
amount  of  the  rent  reserved,)  orupon  which  (if  they  do 
not  exceed  that  term)  less  than  the  two-thirds  of  the  full 
improved  value  is  reserved,  have  the  force  and  effect  on- 
ly of  leases  or  estates  at  will,  unless  put  in  writing  and 
signed,  as  the  statute  directs  ;  and  further,  that  all  other 
interests,  created  without  writing,  in,  to,  or  out  of  any 
messuages,  manors,  lands,  tenements,  or  hereditaments, 
whether  they  are  interests  of  freehold  or  terms  of  years, 
or  for  an  uncertain  duration,  (t)  can  only  have  the  same 
effect,  namely,  of  leases  or  estates  at  will,  (a)  The  first 
section,  as  it  has  been  justly  observed,  (2)  seems  to  em- 
brace interests  of  every  description,  while  the  exception 
in  the  second  section  relates  only  to  leases  of  a  particu- 
lar description.  A  mere  easement  in  lands  or  tenements, 
&c.  is  not  an  interest  within  the  provision  of  the  first 
section.  Agreements,  therefore,  for  the  liberty  of  using 
a  way  over  another  person's  field,  or  for  stacking  coaJs 
upon  his  close,  (3)f  or  for  nailing  the  frame-wwk  of  a 

(1)  By  Lee  C  J.  and  Denison  J.  ia    there  made  on  a  pert  of  the  judgment 
Wood  v  Lake,  Say.  4.  in  the  case  of  Crosby  v  Wadsworth,  6* 

(2)  See  Mr.   Sofiden'tf  Treatise  on    K»«t,  610. 

the  Law  of  Vendors  and  Purchasers,        ($)   Wood  v  Lake,  Say.  3. 
•Jlh  edit.  50.  59  ;  and  the  observations 


(a)  A  parol  gift  of  lands  in  fee,  creates  only  a  tenancy  at  will.    Jackson  d.  Fan 
Aim  v  JZoger.t,  2  Ctones'  Cts.  in  Error  314. 

f  In  the  case  of  Wood  v  Lake,  the  licence  was  for  seven  years ;  and  a  material 
part  of  the  agreement  was,  that  the  party,  who  had  the  liberty  of  stacking,  had 
also  the  sole  use  of  the  close.  The  question  was,  io  an  action  on  the  case  for  ob  - 
•tructing  the  plaintiff,  whether  the  agreement  was  good  for  seven  years:  and  the 
Court,  after  taking  time  to  consider,  held  that  it  was  good.  On  (he  argument, 
I<ee,  C.  J.  and  Denison,  J.  were  of  opinion,  that  the  agreement  was  only  for  an 
easement  and  not  for  an  interest  in  the  land,  and  that  it  did  not  amount  to  a 
lease,  on  the  authority  of  the  case  of  Webb  v  Paternoster,  (Palm.  71.  fJ.  C  2 
Roll.  Rep.  143.  Pop.  151.)  where  it  was  laid  down,  that  the  grant  of  a  licence  to 
stack  bay  ctpon  land  did  not  amount  to  a  lease  of  the  land.  Wright  J.  was  absent; 
and  Foster  J.  at  6 rat  doubted,  whether  the  words  in  the  statute,  "  any  uncertain, 
interest  in  land,"  would  not  extend  to  this  agreement;  but  the  other  judges  con- 
sidered these  words  as  relating  only  to  interests  uncertain  as  to  the  time  of  their 
duration.  The  case  of  Webb  v  Paternoster  (which  was  before  the  statute  of 
frauds)  will  be  found  on  examination  not  to  support  the  case  of  Wood  v  Lake  to 
hi  whole  extent.    The  simple  question  there  was,  whether  a  person,  who  h*»  a 
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[255]      skylight  agairwt  the  wall  of  his  house,(1)  are  valid  with- 
out writing. 

Leases  .by  parol,  not  within  the  exception  before  men* 
tioned,  are  not  available  as  to  the  duration  of  the  inter- 
est ;  for  the  statute  enacts,  that  they  shall  have  the  force 
and  effect  of  leases  or  estates  at  will  only ;  but  still  they 
may  in  some  cases  be  applied  to  regulate  the  terms,  on 
which  the  tenancy  subsists  in  other  respects,  as,  for  exam- 
ple, the  amount  of  the  rent,  or  the  time  of  the  year  when 
the  tenant  is  to  quit.  In  the  ease  therefore  of  Doe  on 
the  Demise  of  Rigge  against  Bell,  (2)  where  a  tenant 
(who  entered  upon  the  premises  on  Lady-day  under  a 
parol  lease  for  seven  years,  and  was  to  quit  at  Candle- 
mas,)  held  over,  after  receiving  a  nptice  to  qait  on  Lady- 
day,  the  Court  of  King's  Bench  were  of  opinion,  that  the 
notice  was  irregular,  and  that  the  tenancy  could  only 
be  determined  at  Candlemas,  which  was  the  time  for 

4  * 

JvSG]  quitting  fixed  by  the  agreement.  And  though  the  stat- 
ute, after  enacting  "  that  such  leases  shall  have  the  force 
and  effect  of  leases  or  estates  at  will,"  further  enacts, 
"  that  they  shall  not  either  in  law  of  equity  be  deemed 
or  taken  to  have  any  other  or  greater  lorce  or  effect  ;*' 
^yet  these  words  have  been  understood  to  mean,  that  a 
parol  lease  exceeding  three  years  should  not  operate  as 

(I)  Winter  v  Brockwell,  8  Bast,  310.        (2)  5  T.  R.  471. 
n.  (a) 


licence  to  stack  his  hay  on  the  close  of  A.  B.  until  He  could  conveniently  sell  if. 
might  maintain  an  action  against  the  defendant,  who  subsequently  to  the  ticeace 
had  iaken  a  lease  of  the  close,  and  whose  cattle  had  consumed  the*  plaintiff's  bay ; 
the  Court  gave  judgment  for  the  defendant,  on  the  ground,  that  the  pltiatifl 
ought  to  have  removed  his  bay  within  a  reasonable  time,  which  he  had  not  dose. 
With  respect  to  the  point,  whether  the  licence  had  the  effect  of  a  lease,  it  does  not 
appear  from  the  report  in  Palmer  to  have  been  laid  down  either  in  the  one  way  or 
the  other :  but  two  of  the  judges  are  expressly  said  to  have  been  of  opinion,  that 
it  was  an  interest  charging  the  land,  and  that  the  plaintiff  bad  an  authority  coop- 
led  with  an  interest     However  there  appears  to  be  an  obvious  distinction  between 
the  two  cases  in  this  respect,  that  in  the  case  of  Wood  v  Lake  the  party  bad  not 
only  the  liberty  of  stacking  upon  the  close,  but  had  also  the  sole  use  of  that  part  of 
the  close ;  and  this  distinction  seems  not  to  have  been  notioed  by  the  Court 
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a  term,  but  that  a  holding  under  such  a  lease  will  now 
operate  as  a  tenancy  from  year  to  year ;  because  that  is 
now  construed  to  enure  as  a  tenancy  from  year  to  year, 
which  was  then  considered  as  a  tenancy  at  will.  (1) 

With  respect  to  the  third  section,  (a)  concerning  as-  Sect  3. 
signments  or  surrenders,  it  is  scarcely  necessary  to  ob- 
serve, that  where  a  deed  was  requisite  in  order  to  per* 
feet  a  surrender  before  this  statute,  a  deed  is  still  requir- 
ed ;  and  in  cases  where  a  surrender  might  have  been 
completed  by  mere  parol,  a  note  in  writing,  signed  as  the 
act  directs,  will  now  be  sufficient,  (b)  It  has  been  de- 
termined, under  this  section,  that  a  lease  for  years  can- 
not be  surrendered  by  a  cancelling  of  the  indenture ; 
for  the  intent  of  the  statute  was  to  put  an  end  to  the  prac- 
tice, which  then  prevailed,  of  transferring  interests  in 
land  by  signs,  symbols,  and  mere  parol ;  and  the  words 
"  by  act  and  operation  of  law  "  are  to  be  construed  a  sur- 
render in  law  by  the  acceptance  of  a  new  lease,  which 
being  in  writing  is  of  equal  notoriety  with  a  surrender 
in  writing.  (2)  And  although  taking  anew  lease  of  pre- 
mises, which  have  been  already  demised,  will  in  many 
cases  operate  as  a  surrender  in  law  of  the  first  lease ;  yet  - 
a  recital  in  the  second  lease,  that  it  was  granted  partly 
in  consideration  of  the  surrender  of  a  former  lease,  (the 
instrument  not  purporting  to  be  of  itself  a  surrender,)  is 
not  a  surrender  by  deed  or  note  in  writing,  within  the 
meaning  of  the  statute.  (3)  (c) 

(1)  Ld.  Kenyoo  C.  J.  in  Clayton  v    Cq.  C.  235     Roe  dem.  Ld.  Berkeley 
Blakey,  8  T.  R.  3.  ▼  Abp.  of  York,  6  East,  86.  101. 

(2)  Mageanit  v  Macculloch,  Gilb.        (3)  Roe  dem.  Berkeley  v  Abp.  of 

York,  6  East,  86. 


(a)  N.  Y.  R.  L.  1  vol.  78.  sen.  10.  chap.  41.  sec  10. 

(b)  An  incorporeal  hereditament,  ai  a  right  to  erect  mill?  or  mill  dams,  can, 
at  common  law,  pass  only  by  deed,  and  were  it  otherwise  the  assignment  of  such 
an  interest  sines  the  statnte  of  frauds,  must  be  in  writing.  Thompson  v  Gregory, 
ija/lns.  Asp.  81. 

(c)  Jaekton  v  Gardner,  8  Mfife.304. 
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The  language  of  the  third  section  corresponds  as  near- 
ly as  possible  with  that  of  the  first,  comprehending  all 
leases  and  interests  in  the  subject-matters  specified, 
whether  for  a  longer  or  shorter  term  than  three  years ; 
and  it  is  not  followed,  as  that  section  is,  by  a  clause  ex- 
cepting leases  of  a  particular  description.  It  must  be 
obvious,  therefore,  upon  the  plain  construction  of  the 
act,  that  although  leases  (reserving  a  rent  not  less  than 
two-thirds  of  the  improved  value)  may  be  created  by 
parol  for  a  term  not  exceeding  three  years,  yet  that 
tuch  leases  cannot  be  assigned  (1)  or  surrendered  (2)  by 
parol. 

Sect.  4.  The  fourth  section  (a)  of  this  statute  enacts,  that  no 

action  shall  be  brought,  whereby  to  charge  any  executor 
or  administrator  upon  any  special  promise  to  answer  dam- 
ages out  of  his  own  estate  (b)  or  whereby  to  charge  the 
defendant  upon  any  special  promise  to  answer  for  the 
debt,  default,  or  miscarriage  of  any  other  person ;  or  to 
charge  any  person  upon  any  agreement  made  upon  con- 
sideration of  marriage  ;  or  upon  any  contract  or  sale  of 
lands,  tenements,  or  hereditaments,  or  [of]  any  interest 
or  concerning  them  ;  or  upon  any  agreement,  that  is 
not  to  be  performed  within  the  space  of  one  year  from 
the  making  thereof,  unless  the  agreement,  upon  which 
such  action  shall  be  brought,  or  some  memorandum  or 
note  thereof,  shall  be  in  writing  and  signed  by  the  party 
to  be  charged  therewith,  or  some  other  peron  thereunto 
by  him  lawfully  authorised, 

(1)  Botting  v  Martin,  1  Campb.3I7.    (2)  Mollettv  Brane,  2Campb.  103. 


(a)  N.  Y.  R.  L.  78.  sess.  10.  ch.  44.  sec.  II. 


(b)  A  parol  agreement  by  an  executor,  to  pay  a  legacy  out  of  his  ova  estate 
ii  Dot  void  UDder  tbe  statute  of  frauds,  if  a  decree  wai  previously  obtained  far 
tht  legacy  to  be  satisfied  out  of  certain  property  pointed  out  by  the  testator,  fox 
part  of  which  property,  the  executor  was  accountable  under  tbe  decree,  ami  re- 
sponsible dt  bonis  propriitj  and  such  agreement  was  made  in  consideration  of  for- 
bearance to  peform  the  decree.  PalUm  v  William  4r  W{/e,  3  Miatftrd  /to 
*9. 
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It  may  be  observed  generally  of  this  section,  that  the 
case,  in  which  the  legislature  has  required  proof  of  the 
agreement  in  writing,  is  where  the  agreement  is  the  sub* 
ject  of  an  action.  The  words  are,  "  No  action  shall  be 
brought,  whereby  to  charge,  &c.  unless  the  agreement, 
upon  which  such  action  shall  be  brought,  &c."  Where 
an  action,  therefore,  is  brought  upon  any  agreement 
specified  by  the  act,  it  will  be  necessary  to  prove  a  writ- 
ten agreement ;  otherwise,  it  cannot  be  enforced  against 
the  party  charged.  But  the  section  does  not  extend  so 
far  as  to  make  it  necessary  to  prove  the  agreement  in 
writing  in  those  cases,  where  it  is  not  the  subject  of  the 
suit,  but  comes  in  only  collaterally  with  the  rest  of  the 
evidence  in  a  proceeding  between  third  persons,  and 
where  it  is  not  material  to  consider,  whether  the  agree- 
ment could  be  enforced  in  an  action.  Such  cases  are 
not  within  the  express  provision  of  the  act ;  nor  are 
they  within  the  view  of  the  legislature,  which  was  to 
prevent  fraudulent  practices,  and  to  secure  persons 
against  false  charges  in  actions  brought  against  them  up-  c3c>n 
on  certain  unwritten  agreements.  Thus,  in  a  case 
where  a  landlord  agreed  with  his  tenant  to  accept  an  as- 
signee in  his  place,  for  which  he  was  to  receive  a  cer- 
tain proportion  of  the  money  paid  for  the  good-will  of 
the  premises,  and  it  had  been  previously  agreed  between^  - 
the  tenant  and  the  assignee,  that  such  part  was  to  be 
paid  for  the  landlord's  consent,  the  Court  of  King's 
Bench  held,  that  the  landlord  was  entitled  to  recover 
that  proportion  as  money  received  for  his  use,  and  that 
the  circumstance  of  the  agreement  between  the  tenant 
and  his  successor  not  being  in  writing,  could  not  pro- 
perly come  into  question  in  an  action  between  these 
parties*  (1) 

Nor  is  the  section  to  be  understood  as  giving  valid- 
ity to  agreements,  which  would  not  be  valid  by  the 
rules  of  common  law ;  it  leaves  them  to  be  judged 

(4)  Griffith  ?  Young,  12  fiitt,  513. 
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of  with  respect  to  all  essential  circumstances,  (such  as 
the  consideration,  the  ability  of  the  parties  to  contract, 
&c.  precisely  according  to  the  same  rules  as  before  the 
statute ;  it  does  not  enact,  that,  when  the  agreement  is 
in  writing,  the  party  must  at  all  events  be  liable,  but 
that  the  party  shall  not  be  liable  to  an  action  in  certain 
cases,  unless  a  written  agreement  is  proved.  (1)  Nor, 
if  the  agreement  is  in  writing,  will  it  be  necessary  so  to 
state  it  in  the  declaration  ;  in  which  respect  the  statute 
has  not  made  any  alteration ;  (2)  (a)  but  where  the  de- 
fendant, in  bar  of  the  plaintiff's  right  of  action,  pleads 
such  an  agreement  as  cannot  be  the  subject  of  a  suit  un- 
less in  writing,  (as  if  he  were  to  plead,  in  an  action  of 
assumpsit,  an  accord  to  accept  payment  by  another  in 
satisfaction,)  there  he  ought  to  plead  it  to  be  in  writing, 
that  it  may  appear  to  the  Court  that  an  action  will  lie 
upon  it,  for  he  ought  not  to  be  allowed  to  take  away  the 
plaintiff's  action,  without  giving  him  a  complete  reme- 
dy upon  the  agreement  pleaded.  (3) 

Although  a  defendant,  in  particular  cases,  is  not  to 
be  charged  in  an  action  brought  against  him  upon  an 
agreement,  unless  the  agreement  is  proved  to  be  in  writ- 
ing, yet,  if  he  has  paid  money  into  court  on  the  plain- 
&*}$]  tiff's  declaration,  it  will  not  be  necessary  to  prove  the 
agreement,  which  is  admitted  on  the  record  by  such 
payment.  For  example,  if  an  action  is  brought  upon 
a  promise  to  pay  another  person's  debt  in  consideration 
of  forbearance,  and  the  defendant  pays  money  into  court 
on  the  count  charging  him  with  such  promise,  in  this 
case  he  admits  the  agreement  to  be  binding  to  a  certain 
extent,  disputing  only  the  amount  of  the  debt ;  and  as 
this  admission  removes  the  danger  of  a  false  charge,  it  Is 

(1)  Rami  y  Hughes,  7  T.  R.  350.  (a)    sit,  (P.  3.) 

BV.ffV  T%"U.«  4ATa.uat  ,2J-  (*)  Cwe  r  Barber,  Raym.  4*.  £ 

(2)  Com,  Dig.  tit.  Action  on  ABSump-    Jon.  158.  8.  C.    Com.  Dig.  lb. 


(a)  EUiog  y  Vanderlyn,  4  Johns.  Rtp.  237.    Smith  *  SUnlty  r  Wii$L. 
If  ainefRff.  4X 
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reasonable,  in  such  a  case,  that  proof  of  the  agreement 
should  be  dispensed  with.  (1)    But  an  admission  by  one 
of  the  parties,  not  that  the  agreement  as  stated  is  binding! 
but  merely  that  such  an  agreement  was  in  fact  made, 
would  not  be  sufficient  to  preclude  him  from  availing 
himself  of  the  statute  of  frauds  ;  as  where  the  defendant 
has  admitted  the  terms  of  the  agreement  in  his  answer  to 
a  bill  filed  against  him  in  Chancery ;  (2)  (a)  or  if  a  parol 
agreement  were  stated  in  a  court  of  law,  to  which  the 
other  party  demurs,  that  would  admit  the  agreement, 
yet  still  advantage  might  be  taken  of  the  statute.  (3)     It 
may  be  observed  further,  that  where  there  is  one  entire 
agreement  for  the  performance  of  several  things,  if  the 
plaintiff  in  an  action  upon  this  agreement  cannot  recov- 
er upon  part  of  the  agreement  for  the  want  of  a  memo- 
randum in  writing,  he  cannot  recover  at  all,  although 
there  are  some  particulars,  which  would  have  been  valid 
without  writing,  if  they  had  formed  a  separate  indepen- 
dent contract.  (4)  (b)  * 

First,  "  No  action  shall  be  brought,  whereby  to  charge  Promise  to  an- 
the  defendant  upon  any  special  promise  to  answer  for  ffoer  person's  debti 
debt,  default,  or  miscarriage  of  another  person,  unless  the  *c 
agreement  upon  which,  &c."    Where  the  question  is 
respecting  the  debt  of  another  person,  the  true  conside- 
ration is,  whether  the  credit  was  originally  given  to  the 


(I)  Ramsbottom  v  Brewer,  Peake,  (4)  Lexington  v  Clarke,   2  Ventr. 

N.P  C.  15.    &* ante,  p  150.  22).    Cbaterv  Beckett,  7  T.  R  SOI. 

't)  Rondeao  v  Wytft,  2  H.  Bl.  63.  Cooke  v  Tombs,  2  Aoitr.  420.    Lea  v 

2  H.  Black.  78.  Barber,  ib.  423. 


•  •   • 

8 


(a)  Qot  where  a  defendant  acknowledges  in  bis  answer  a  contract  relating  to 
land,  and  the  same  is  in  part  performed ;  the  ease  is  taken  out  of  the  statute  of 
(rauda.    HufeMnsm  v  Hutchvuon^  4  Desau's  Eq.  /ftp.  77. 

(b)  Where  the  plaintiff  declared  on  a  parol  contract  to  pay  him  for  certain 
land,  given  lor  a  public  highway,  and  the  contract  proved  was,  that  the  defend- 
ant was  to  pay  the  plaintiff,  notooly  for  the  land  given  for  the  highway,  but  also 
for  m  distinct  and  separate  piece  of  land ;  it  was  held  that  the  latter  part  of  the 
contract  being  void  by  the  statute  of  frauds,  the  whole  being  an  entire  contract 
tra*  void.    Crm&rd  if  al.  v  Jftrrett,  9  Jata*.  Rtp.  243. 
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defendant  alone,  or  whether  the  third  person  was  liable 
as  the  debtor,  and  the  defendant  only  guaranteed  the 
payment.  The  latter  case  is  within  the  statute  ;  the  es- 
tablished rule  being,  that,  if  the  person,  for  whose  use 
[•i'UOj  the  goods  are  furnished,  is  liable  at  all,  any  other  pro- 
mise by  a  third  person  to  pay  that  debt  must  be  in  writ- 
ing ;  (I)  (a)  but  in  the  former  case,  namely,  where  the 
debt  is  exclusively  the  debt  of  the  defendant,  a  written 
memorandum  will  not  be  necessary.  As,  for  example, 
suppose  a  man  comes  with  another  into  a  shop  to  buy, 
and  the  shopkeeper  should  say,  "  I  will  not  sell  him  the 
goods,  unless  you  will  undertake  that  he  shall  pay  me  for 
them/'  and  the  other  promises  to  that  effect,  such  a  pro- 
mise is  within  the  statute  ;  (2)  but  it  would  be  otherwise, 
if  the  defendant  had  been  the  person  originally  liable  to 
pay  for  the  goods,  as,  if  nothing  more  had  appeared  in  the 
case,  than  that  the  defendant  sent  an  order  to  the  plain- 
tiff requesting  bim  to  deliver  goods  to  I.  S.,  and  that  he 
(the  defendant)  would  pay  him  the  amount.  The  ques- 
tion, in  such  cases,  is  a  question  of  fact  for  the  conside- 
ration of  the  jury,  who  are  to  determine,  whether  the 
credit  was  given  to  the  defendant  alone,  or  to  the  de- 
fendant jointly  with  the  person  who  received  the 
goods ;  (3)  and,  in  the  investigation  of  this  question,  if 
it  should  appear,  (as  it  did  in  the  last  cited  case,)  (4) 
that  such  person  was  debited  in  the  plaintiff's  books,  or 
that  he  had  been  applied  to  by  the  plaintiff  for  payment, 
or  that  he  had  in  a  letter  to  the  plaintiff  admitted  himself 
his  debtor,  and  promised  payment  at  a  certain  time, 
(which  statement  was  not  contradicted  or  repudiated  by 
the  plaintiff,)  these  are  very  strong  circumstances  in  sup- 
port of  the  latter  conclusion,  namely,  that  the  plaintiff 

(1)  Mation  v  Wharam,  2  T.  R.  80.    1087.    1  Salk.  27.  S.  C. 
Anderson  v  Hayman,  1  H.  Black.  120.       (3)  Anderson  v  Hayman,  1  H.  BI. 

(«)  By  Holt  C.  J.  in  hit  judgment  in    120. 
Buckmyr  v  Darnall,   2   Ld.    Raym.       (4)  See  alto  Mation  ▼  Whana,  £ 

.  T.  R.  80. 


(a)  Ltoaard  v  VredeobuTgo,  8  Johns.  Rep.  37. 
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considered  the  third  person  liable ;  in  which  case  he 
cannot  make  the  defendant  also  .liable  for  the  debt,  with- 
out proof  of  a  written  memorandum. 

■ 

Thus,  where  the  plaintiff  had  delivered  goods  to  one 
I.  S.  in  consequence  of  a  parol  promise  by  the  defendant 
in  these  words,  "  I  will  pay  you,  if  I.  S.  will  not," 
(which  undertaking  was  before  the  delivery  of  the 
goods,)  and  it  appeared  further,  that  I.  S.  had  been  en- 
tered as  the  debtor  in  the  plaintiff's  books,  the  Court 
were  of  opinion,  that  the  case  was  clearly  within  the  [361] 
statute.  (1)  There,  the  very  terms  of  the  undertaking, 
independently  of  the  circumstance  of  I.  S.  having  been 
debited,  manifestly  shewed,  that  the  defendant  intended 
only  to  be  answerable  in  case  of  the  default  of  I.  S.,  and 
that  the  plaintiff  was  in  the  first  instance  to  look  to  I.  S. 
as  his  debtor ;  and  this  was  the  view  in  which  the  Court 
considered  the  case.  And  with  respect  to  the  other  fact 
in  that  case,  namely,  the  fact  of  the  undertaking  being 
antecedent  to  the  delivery  of  the  goods,  it  may  be  ob- 
served, that  the  question,  as  to  the  person  to  whom  cred- 
it is  given,  is  rendered  more  doubtful,  when  the  under- 
taking is  before,  than  when  it  is  after  the  delivery.  If  it 
was  after  the  delivery,  it  cannot  have  the  effect  of  trans* 
ferring  to  the  defendant  the  credit,  that  was  given  to  the 
third  person  at  the  time  of  the  delivery;  if  it  was  be- 
fore, it  is  a  circumstance  to  raise  a  presumption,  that  the 
goods  were  furnished  on  the  credit  of  the  promise ;  and 
(if  nothing  should  appear  in  the  terms  of  the  undertaking, 
or  in  any  other  part  of  the  transaction,  to  induce  a  con-* 
trary  presumption,)  it  might  warrant  the  jury  in  con- 
cluding, that  they  were  furnished  on  the  credit  of  the  de- 
fendant :  (2)  but  it  is  only  a  circumstance,  and  cannot  be 
considered  as  in  any  manner  conclusive  upon  the  ques- 
tion. (3) 

(I)  Jooefv  Cooper,  Cowp.  227.  (3)  See  Keale  v  Temple,  1  Bos.  d. 

{i)  See  Harris ▼  Huntback,  I  Burr.    Pull.  158. 
373. 
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A  promise  to  pay  money  due  from  I.  S.,  in  considera- 
tion that  the  plaintiff  would  not  sue  I.  S.  for  the  debt,  (I) 
or  that  he  would  stay  the  suit  if  already  commenced 
against  him,  (2)  is  clearly  within  the  statute,  and  cannot 
be  made  the  subject  of  an  action  without  proof  of  a  writ* 
ten  promise  to  that  effect,  (a)    But  if  the  plaintiff  were 
to  commence  a  suit  against  I.  S«,  not  for  the  recovery  of 
a  debt,  but  for  some  other  cause  (as,  for  an  assault,  &c.) 
and  the  defendant,   in  consideration  that  the  plaintiff 
would  withdraw  his  record  in  that  suit,  promise  to  pay 
a  sum  of  money  together  with  the  plaintiff's  costs,  this 
would  not  be  a  promise  (o  answer  for  the  debt,  default, 
or  miscarriage  of  I.  S.  within  the  meaning  of  the  statute ; 
for  the  cause  not  being  tried,  I.  S.  does  not  appear  to 
l^S-j      have  been  guilty  of  any  default  or  miscarriage,  or  to  be 
liable  to  the  particular  debt,  damage,  or  costs ;  but  it  is 
an  original  undertaking,  upon  which  an  action  will  lie, 
although  the  promise  was  by  parol.  (3) 

Where  the  defendant  undertakes,  that  if  the  plaintiff 
would  deliver  up  to  him  a  fund  in  his  possession  adequate 
to  the  discharge  of  certain  incumbrances,  which  have 
been  brought  upon  it  by  a  third  person,  he  would  pay 
off  the  incumbrances,  this  is  not  such  an  undertaking  as 
requires  a  written  memorandum  within  the  mean- 
ing of  the  statute,  although  the  discharge  of  the 
third  party  may  eventually  follow.  (4)  (b)  Upon  this 
principle,  the  case  of  Castling  v.  Aubert  (5)  was  deter- 


(1)  Rothery  ▼  Curry,    Bull.   N.  P.  Stephen*  v  Squire,  5  Mod.  203.  8.  P. 

281.     King  v  Wilson,  2  Str.  873.  and  tee  3  Burr.  1889. 

Fish  v  Hutchinson,  2  Wils.  04.  (A)  2  Bast,  332. 

Read  v  Nash,     I    Wils.   305.  (5)  2  East,  325. 


(2)  Fii 

(3)  Re 


(a)  Simpson  ▼  Patton,  4  Johns.  Rep.  421.    Jackson  v  Rayner,  12  Johns.  R*p. 
291.    Kirkham  v  Matter,  3B.Sf  Alderson  613. 

(6)  So,  where  A.  in  consideration  that  B.  would  deliver  him  aU  hit  honseboM 
goods,  and  that  C.  would  discharge  B.  from  an  execution,  promises  to  pay  C.  the 
amount  of  the  execution,  this  is  an  original  undertaking  and  not  within  the  stat- 
ute.   Skdionr  Brtmttrt  8  Johns.  Rep.  376. 
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•mined,  where  the  plaintiff  (a  broker)  having  a  lien  cm 
some  policies  of  assurance  effected  for  his  principal,  for 
whom  he  had  given  his  acceptances,  the  defendant  pro- 
mised in  consideration  of  his  giving  up  the  policies,  that 
he  would  provide  for  the  payment  of  those  acceptances, 
as  they  became  due  ;  and  the  Court  held,  that  the  plain- 
tiff might  recover  for  the  breach  of  this  agreement, 
though  not  in  writing.     So,  in  the  case  of  Williams  v. 
Leper,  (I)  where  the  defendant,  being  employed  as  bro* 
ker  to  sell  the  effects  of  a  tenant  of  the  plaintiff  for  the 
benefit  of  his  creditors,  made  a  verbal  promise  to  the 
plaintiff,  who  was  about  to  distrain  the  goods,  that  he 
would  pay  the  arrears  of  rent,  if  the  plaintiff  would  de- 
sist from  distraining,  the  Court  of  King's  Bench  were  of 
opinion,  that  the  plaintiff  was  entitled  to  recover  upon 
this  promise.     So,  where  a  verbal  agreement  was  enter- 
ed into  between  the  defendant  and  several  creditors  of 
an  insolvent  person,  by  which  the  defendant  agreed  to 
pay  the  creditors  so  much  in  the  pound  in  satisfaction  of 
their  debts,  which  they  agreed  to  accept  and  to  assign 
their  debts  to  the  defendant,  this  was  considered  not  as 
an  agreement  to  answer  for  the  debts  of  the  insolvent, 
but  as  the  purchase  of  the  debts  of  the  several  creditors, 
which  is  not  prohibited  by  the  statute  of  frauds.  (2)  And 
where  the  defendant  has  verbally  promised  to  pay  the 
plaintiff  for  his  attendance  on  a  third  person,  for  which      rcr^ 
the  defendant  was  under  a  legal  obligation  to  pay,  an 
action  will  lie  upon  such  a  promise;  as  in  the  case  of 
Watson  v.  Turner,  (3)  where  a  pauper  having  been  ta- 
ken suddenly  ill  and  the  plaintiff  (an  apothecary)  having 
been  called  in  by  the  pauper's  son  to  attend  the  pauper, 
without  the  previous  request  of  the  overseers,  it  was 
held,  that  a  subsequent  promise  by  the  defendant  (one 
of  the  overseers  of  the  parish)  to  pay  the  plaintiff  for  his 

(I)  3  Barr.    188G.    And  see  Houl-  of  th+  decision  ii  there  raid  to  be,  that 

ditch  *  Milne,  3  Esp.  N.  P.  C.  87.  Bar-  overseers  are  under  a  mora]  obligation 

rell  v  Trutsel,  4  Taunt.  1 17.  to  provide  for  the  poor.    They  are  afro 

(8)  Aostey  v  Mardeo,  1  New  Rep.  under  a  legal  obligation.    See  2  East, 

f  24.  506  ;  and  3  Bob    &  Pull.  260.  in  note,     - 

*3>  Bull.  N.  P.  C.  12°.    The  ground  Lamb  v  Bunce,  4  Maule  fr  Hel.  'lib. 
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thority.  That  was  an  action  of  assumpsit  on  a  promise 
to  marry  the  plaintiff,  in  consideration  of  a  promise  by 
the  plaintiff  to  marry  the  defendant ;  and  on  a  motion  in 
arrest  of  judgment  after  a  verdict  for  the  plaintiff,  the 
Court  held  that  this  parol  promise  was  not  within  the 
statute  of  frauds,  which  relates  only  to  contracts  in  con* 
sideration  of  marriage,  and  that  the  case  in  Q  Lev.  41 1.*  £364} 
has  been  contradicted  by  later  resolutions.  The  prin- 
cipal question  before  the  Court  in  that  case  seems  to 
have  been,  whether  a  promise  of  marriage  was  a  suffi- 
cient consideration  to  support  an  action  of  assumpsit; 
the  other  question,  namely,  whether  mutual  promises  by 
parol  are  binding,  could  not  properly  come  before  the 
Court  on  a  motion  in  arrest  of  judgment;  for,  even  sup- 
posing that  the  declaration  ought  to  have  stated  the  pro- 
mise to  be  in  writing,  (which,  however,1  was  not  neces- 
sary,) still  such  a  defect  would  be  cured  after  verdict. 
Another  authority,  frequently  cited  in  support  of  the 
position,  that  mutual  promises  of  marriage  are  not  with- 
in the  statute,  is  the  case  of  Harrison  v.  Cage  ;  (1)  in  the 
report  of  which,  by  Lord  Raymond,  the  point  is  said  to 
have  bfeen  so  ruled  by  Ward,  C.  B.  on  the  trial  of  the 
cause,  and  it  is  added,  that  it  was  said  at  the  bar,  "that 
the  statute  intended  only  agreements  to  pay  marriage 
portions,  and  that  it  had  often  been  ruled  so  by  Lord 
Ch.  J.  Holt,"  which  (as  the  report  states)  Lord  Holt  did 
not  deny.  (2)  The  better  opinion,  therefore,  seems  to 
be,  that  mutual  promises  to  marry  are  not  within  the 
meaning  of  the  statute,  and,  though  not  in  writing,  may 
be  the  subject  of  an  action. 

* 

(I)  I  Ld.  Raym.  386.    Carth.  467.  port*. 

S.  C.     b  Mod.  41 1.  8.  C.     I  Salk.  'M.  (2)  8.  P.   so  ruled  by  King,  C.  J.  at 

S.  C.     After  a  verdict  for  the  plaintiff  Maidstone  Ass.    I  G.;  cited  in  Con. 

it  was  moved  in  arrest  of  judgment,  on  Dig.  tit.  Action  on  Case  upon  Assump- 

the  ground  of  want  of  consideration;  lit,  (F.3.) 
and  tbh  point  is  the  subject  of  the  re- 


*  The  case  in  3  Lev.  411.  is  Hall  and  Keene  v  Potter,  which  *as  an  action  oi 
debt  oa  a  bond  conditioned  to  procure  a  marriage.  The  case  of  Philpot  v  Wallet, 
tchich  relates  to  the  subject  mentioned  above,  is  in  3  Lev.  65. 
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Contract   e*      Thirdly.  "  JVb  action  shall  be  brought  upon  any  contract 

role  of  lands*  J1  ,  ».  - 

*£  Cr  sale  of  lands,  tenements,  or  hereditaments,  or  any  inter- 

est in  or  concerning  them,  unless  the  agreement  upon 
which,  &c."  (a)    The  first  section,  as  we  have  seen,  re- 
lates to  interests  in,  or  out  of,  lands,  tenements,  &c*  ac- 
tually made  or  created  ;  this  clause  of  the  fourth  section 
relates  to  a  contract  of  sale  of  interests  in  them.     A  lease 
of  land  is  within  the  first  section,  unless  in  some  particu- 
lar cases  excepted  by  the  second  section ;  an  assign* 
ment  of  a  lease  is  within  the  third  section  ;  and  an  agree- 
ment for  the  assignment  of  a  lease,  or  for  letting  in  an  un- 
der-tenant, is  within  the  fourth,  (L)    With  respect  to  the 
first  particular  mentioned  in  this  clause,  namely  contract 
[365]    or  sa^e>  ft  'ias  been  determined,  and  seems  now  to  be  set- 
tled, that  a  sale  of  land  by  auction  is  a  sale  within  the  statr 
ute.  (2)  Agreements  for  the  sale  of  lands,  or  for  the  grant  of 
a  rent  charge,  or  of  a  right  of  common,,  are  contracts  for 
land  or  tenements,  or  for  an  interest  in  or  concerning 
them  ;  and  an  action  cannot  be  brought  upon  them  un- 
less tbey  are  in  writing.     An  agreement  by  parol  be- 
tween parties,  in  the  course  of  a  proceeding  before  an 
arbitrator,  that  he  shall  determine  as  to  a  lease  to  be 
granted,  is  within  the  statute  of  frauds,  and  the  award, 
having  directed  a  lease  to  be  made,  cannot  be  enforc- 
ed. (3)    An  agreement  ;for  a  mere  easement  in  land  or 

(1)  Anonym.  1  Ventr.  361.  12  East,  cited  by  the  Master  of  the  Rolls  in 
614.  Buckm-rster  v  Harrop,  7  Vet.  545  S. 

(2)  Ruled  Ivy  Eyre,  C.  J.  in  Stans-  P..  determined  by  the  Master  of  the 
fieli  v  Johnson,  1  Esp.  N.  P.  C.  102  Rolls  in  Blagdeo  v  Bradbear,  12  Ve*. 
6.  P.,  ruled  by  Eyre,C  J.  iu  Walker  v  466.  S.  P.,  admitted  io  Emnerton  v 
Constable.  2  Esp.  N.  P.  C.  6>9  ,  and  Heelis,  2  Taunt.  38.  aod  tee  0  Ves* 
afterward*  admitted  by  the  Court  of  C.  249.     13  Vea.  36. 

P.  on  motion  to  pet  aside  a  nonsuit  in        (■*)  Walters  v  Morgan,  2  Cox.  Cae. 
the  same  case,  1  Bos  &  Pull.  306.  S.  C.     iu  Ch.  369. 


{a)  An  agreement  was  made  by  parol  between  two  proprietor!  of  adjoining 
lands,  to  employ  a  surveyor  to  run  the  dividing  line,  aod  that  it  should  be  that 
ascertained  and  settled ;  which  wai  executed  and  the  line  run  accordingly,  and 
marked  on  the  plat  by  the  surveyor  io  their  presence  as  the  boundary :  held  that 
such  an  agreement  was  not  aflV-cted  by  the  statute  of  frauds.  Boyd's  Leuu  v 
Gravas  *  nl.  4  Whtaian  Rep.  513.  Vide  Jackson  d  Wdiis  r  Dpsling,  2  CeiruZ 
lfl7.    St\tyvfs&nt  v  TitmpkiM  fr  Dunham,  9  Johns.  Rqt.  61. 
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tenements,  (as,  for  the  liberty  of  using  a  way  over  an- 
other person's  close,  (a)  or  for  nailing  the  frame-work 
of  a  skylight  against  the  wall  of  his  house,  (1)  does  not 
convey  an  interest  in  the  property,  and  will  be  binding 
by  parol,  (b) 

An  agreement  for  an  abatement  of  the  rent  of  lands  is 
clearly  within  the  staiute.  (2)  So,  an  agreement  for  a 
crop  growing  upon  land,  conferring  an  exclusive  right 
to  the  land  during  the  growth  of  the  crop  for  the  pur- 
pose of  making  a  profit  of  the  growing  surface,  (as, 
where  the  agreement  was  for  the  purchase  of  a  crop  of 
mowing  grass,  growing  in  a  close  of  the  defendant ;  the 
grass  to  be  mowed  and  made  into  hay  by  the  plaintiff; 
and  no  time  fixed  for  the  commencement  of  the  mow- 
ing,)  this  has  been  determined  to  be  a  contract  for  the 
sale  of  an  interest  in  or  concerning  land.  (3)  But  where 
the  one  party  agreed  to  sell  the  other  a  crop  of  potatoes 
in  a  close,  at  so  much  for  the  sack,  to  be  got  immediate- 
ly, the  Court  considered  the  contract  as  confined  to  the 
sale  of  the  potatoes,  and  that  it  did  not  convey  an  in- 
terest in  the  soil,  but  merely  an  easement,  a  right  to 
come  upon  the  land,  for  the  purpose  of  taking  up  and 


<0  Winter  t   Brockwelt,    8  East,    Lef  306. 
310  n.     U  East,  366.  i3)  Crosby  v  Wads  worth,    6  East, 

(2)  O'Connor  ▼  Speight,  I  Scho.  &    602.    2  Maule  *  Sel.  2208. 


(a)  Cranford  v  Jferrel,  8  Johns.  Rep.  25a 

(6)  A.  entered  on  land  belonging  to  B.  without  hit  knowledge  or  authority, 
cleared  and  made  improvements,  B.  afterwards  agreed  by  parol  with  A.  that  he 
mold  sell  the  lands  to  A  as  wild  lands,  or  pay  him  for  the  improvements  he  bad 
aaade.  It  was  held  that  though  the  promise  to  sell  was  clearly  void  by  the  stat- 
ute of  frauds,  yet  the  promise  to  pay  for  the  improvements  made  on  the  land  waa 
not  within  the  statute.  Frtar  v  HarJenbergh,  5  J  ohm.  Rep.  271.  A  contract. 
for  the  sale  and  delivery  of  the  possession  of  land  mast  be  in  writing.  Horrari 
▼  JBtam,  7  Johns,  tto. 


335 


I 


335  Of  Written  Agreements,  #c.  [Gh.  8. 


[366] 


carrying  away  the  potatoes.  (1)*  And  in  the  later  case 
of  Warwick  v.  Bruce,  (2)  where  the  contract  was  for  all 
the  potatoes  growing  on  a  certain  quantity  of  land,  at  so 
much  per  acre,  to  be  dug  and  carried  away  by  the  pur- 
chaser, the  Court  held  that  the  potatoes  were  the  sub- 
ject-matter of  the  sale,  and  that  the  contract  was  for  & 
mere  chattel,  (a) 

Agreement  not     Fourthly,  "  No  action  shall  be  brought  upon  any  agree- 

to  be  performed  "  7  ■       .      -       i  X" 

within  a  year,  nient  that  is  not  to  be  performed  within  the  space  of  one. 
year  from  the  making  thereof  unless  the  agreement  upon 
which,  &c."  This  clause  applies  to  those  cases  only, 
where  the  thing  is  not  to  be  performed  within  a  year,  by 
the  express  agreement  between  the  parties.  Cases  de- 
pending upon  contingencies,  which  may  or  may  not  hap- 
pen in  the  course  of  a  year  from  the  time  of  making  the 
agreement,  are  not  within  the  statute  ;  (b)  as,  an  agree- 
ment to  pay  a  sum  of  money  upon  the  return  of  a  certain 
ship,  (3)  or  on  the  day  of  marriage  of  the  party,  (4)  or 
an  agreement  to  give  a  legacy  by  his  last  will  and  testa- 
ment. (.5)     In  the  first  of  these  cases,  the  ship  might  by 

(1)  Parker  v  Staniland,    11    East,    I  Salk.  279. 

362.  (4)  Peter  ▼  Compton,  Skin.  353.     I. 

(2)  2  Maule  if  Sel.  205.  The  con-  Ld.  Raym.  316.  Francaro  v  Foster, 
tract  was  made  about  that  time  of  year,    Skin.  320. 

when  such  crops  are  usually  dug  up  (5)  Fenton  v  Emblen,  3  Burr.  1278, 

(3)  Anonym,  case  stated  by  Treby,  1  Black.  Rep.  333.  S.  C.  Bull  1*.  P. 
C.  J.,  as  the  opiu  ion  of  all  the  judges.    280  S.  C. 

*  It  is  difficult  to  distinguish  this  case  from  that  of  Emmerson  v  Heel  if  (2  Taunt 
38.,)  in  which  the  Court  of  Common  Pleas  were  of  opinion,  that  a  sale  by  public 
auction,  of  several  lots  of  turnips  then  growing,  was  a  sale  ef  an  interest  in  land. 
Mansfield,  C.  J.  who  delivered  the  judgment  of  the  Court,  said  sbortly,nhat "  on 
this  point  the  case  could  not  be  distinguished  from  the  case  of  hops  before  decid- 
ed in  the  Common  Pleas,"  referring  to  Wad  ding  too  v  Br  is  tow,  (2  Boa,  &  Pull. 
452.)  The  question  there  was,  whether  a  contract  to  buy  all  the  hops  (rowing 
on  certain  land,  at  so  much  by  the  hundred  weight,  to  be  delivered  in  packet*  to 
the  buyers,  was  exempted  from  an  agreement- stamp  by  the  stat.  13.  G.  3.  c  58 
a.  4.,  as  an  agreement  made  for,  or  relating  to,  the  sale  of  goods,  wart*,  and  mer- 
chandises; and  the  Court  held,  that  the  contract  was  not  within  the  exemption. 


(a)  Vide  Whipple  v  Foot,  2  Johns.  Rep.  418.    Ntncomb  el  «&  v  Rimer,  ib. 
421.  (n)     Bostmck  v  Leach,  3  Day  476. 

{b)  Moore  v  Fox,  10  Johns.  Rep.  244. 
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possibility  have  returned  within  the  year ;  so,  in  the  oth- 
ers, the  marriage  might  have  taken  place,  or  the  death 
of  the  party  might  have  happened,  within  that  time. 
And  though  the  contingency,  upon  which  the  mon- 
ey was  to  be  paid  did  not  happen  in  either  case  till  after 
the  expiration  of  a  year,  yet  the  promise  was  adjudged  to 
be  binding  without  any  memorandum  in  writing. 
Where  the  agreement  is  to  be  performed  upon  a  contin- 
gency, and  it  does  not  appear  from  the  agreement,  that 
it  is  to  be  performed  after  the  year,  then  a  note  in  wri- 
ting is  not  necessary,  for  the  contingency  might  possibly 
happen  within  the  year ;  but  where  it  appears  by  the 
whole  tenor  of  the  agreement,  that  it  is  to  be  performed 
after  the  year,  there  a  note  in  writing  is  necessary.  (1)  (a) 
In  other  words,  the  clause  in  the  statute  includes  only 
those  cases,  in  which  it  is  expressly  stipulated,  or  in  which 
it  appears  to  be  the  understanding  of  the  parties  as  col- 
lected from  the  terms  of  the  agreement,  that  the  contract 
is  not  to  be  performed  (that  is  completed)  within  the  pe- 
riod of  a  year.  (2) 

No  action  shall  be  brought,  whereby  to  charge,  &c.  Agreement  to 
unless  the  agreement,  (b)  upon  which  such  action  shall  fo  bc  m  wnt,°K- 
brought,  or  some  memorandum  or  note  thereof,  shall  be  in 
writing,  and  signed  by  the  party  to  be  charged  therewith, 
or  some  other  person  thereunto  by  him  lawfully  authorised. 
First,  with  respect  to  the  subject-matter  of  the  writing. 
Whatever  constitutes  an  essential  part  of  the  agreement 
ought  to  be  expressed,  and  with  sufficient  certainty.  In 
the  construction  of  this  clause,  it  has  been  determined, 

(1)  Resolution  of  the  majority  of  the       (2)  Roydfll  ▼  Dronimond,  II  East. 
Judges,  in  Peter  v  Complon,  Skin.  3W.     142.  l£8,  1j7.  1  j9. 


(a)  A  contract  lor  a  year's  service,  to  commence  at  a  day  snbseqatnt  to  the 
making  thereof,  being  a  cootract  not  to  be  performed  within  a  year,  it  within  the 
fourth  fectioo  of  the  statute  of  frauds,  and  must  be  in  writing.  Btaugir&t  r 
Hold,  I  B.  *  Alderwfi.  TZl. 

(b)  The  staate  of  frauds  in  Virginia  contains  also  the  word  promise,  **  unless 
tfe  promise  w  agreement."  Vide  Vwlctt  v  Pattern,  b  Crunch  Ap.  l.<1.  Johnm. 
v  Ranald,  4  Mvnford  77. 


J 


335  Of  Written  Agreements,  &c.  [Ch.  g. 

that  the  word  "  agreement"  must  be  understood  in  its 
proper  and  correct  sense  ;  and  that,  as  the  consideration 
of  the  promise  is  part  of  the  agreement,  this  ought  to  be 
stated  in  writing,  as  well  as  the  promise  itself,  (a)  Thus, 
in  an  action  against  the  defendant  upon  his  promise  to 
pay  the  debt  of  a  third  person,  in  consideration  of  the 
plaintiff's  forbearance  to  sue,  the  plaintiff  cannot  recov- 
er, unless  there  is  a  written  memorandum  of  such  consi- 
deration. (I)     This  strict  construction   of  the  act,  by 
making  it  necessary  to  produce  written  evidence  of  the 
£368]         terms,  by  which  the  parties  meant  to  be  bound,  is  man- 
ifestly best  calculated  to   give  effect  to  the  intention, 
which  the  legislature  had  in  view,  of  securing  the  par* 
ties  from  being  charged  merely  by  parol  testimony. 
A/letter  therefore  by  one  of  the  contracting  parties,  ad- 
mitting that  he  made  a  parol  agreement,  but  not  contain- 
ing  the  terms,  is  not  sufficient  evidence  of  an  agreement 
•to  Charge    (b)  the  party.  (2)     So,  a  written  agreement 
for  a  lease  under  a  certain  rent  ought  to  specify  the  term, 
for  which  the  premises  are  to  be  demised,  (3)  or  at  least 
ought  to  refer  to  some  other  written  instrument,  by 
'which  the  extent  of  the  term  may  be  ascertained.    And 
as  the  word  agreement  implies  the  assent  of  two  or  more 
•  persons,  it  is  clear,  that  the  contracting  parties  ought  to 
be  named,  or  the  agreement  cannot  be  enforced.  (4) 

•  •  • 

(1)  Wain  v  Warlters,  5  East,  10.    555. 

At  to  this  case,  see  Ex  parte  Minet,  (3)  Clinan  v  Cooke,  1  Scho.  &  Lef. 

14  Ves.   190.    Ex  parte  Gardom,    15  22. 

Ve*.  287.  (4)  Charlewood  v  D.  of  Bedford,  1 

(2)  Seagood  v  Meale,  Prec  Ch.  560.  Atk    497.     Champion  v  Plunmer,    f 
1  Atk.  12.    9  Ves.  250.  252.     II  Ves.  New  Rep.  252.                    « 


(*)  Vide  Sears  v  Brink  if  Brink,  3  Johns.  Rep.  211.  "  It  is  as  necessary  to 
the  prevention  of  fraud*  and  perjuries,  that  the  consideration  which  leads  to  the 
promise  should  be  in  writing,  as  the  promise  itself.  The  word  agreement  com- 
prehends the  consideration  as  well  as  the  promise.  This  is  the  construction  giv- 
en to  the  statute  in  the  case  of  Wain  v  Warlterst  and  it  appears  to  be  a  sound 
^construction,  and  one  which  this  court  is  disposed-io  adopt. V    ''""  ^e^  <?• 

(b)  Vide  Johnson  v  Ronald,  4  Munford  77. 
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(a)  However  the  words  of  the  statute  are  not  to  be  edit* 
strued  so  strictly,  as  to  make  it  necessary  to  state  pre- 
cisely, in  the  memorandum  of  the  agreement  for  paying 
the  debt  of  another  person,  what  is  the  exact  amount  of 
the  debt :  but  it  will  be  sufficient  to  engage  to  pay  gen- 
erally, for  all  the  goods  furnished  within  a  certain  time, 
or  whatever  sum  the  person  may  owe,  &c. ;  and  the 
amount  of  the  goods  furnished,  or  of  the  debt  contracted, 
is  to  be  ascertained  By  evidence  at  the  trial.  (1)  In  a 
late  case  of  this  kind,  where  the  promise  to  pay  was 
made  by  the  defendant  in  a  letter  addressed  by  him  to 
one  G.,  (in  Which  he  undertook-,  in  case  G.  would  give 
the  bearer  D.  W%  indulgence  for  a  certain  time,  to  see 
him  paiH,)  the  court  of  King's  Bench  were  of  opinion, 
that  the  evidence  of  G*  had  been  properly  admitted  to 
prove,  what  was  the  amount  of  the  debt,  and  also  that 
the  defendant  had  applied  to  him  as  the  attorney  of  the 
plaintiff,  who  employed  him  to  sue  D.  W.  for  the  debt.  (2) 

The  agreement,  or  some  memorandum  or  note  of  the 
agreement,  is  required  to  be  in  writing.  And  here  the 
question  arises,  what  is  a  memorandum  or  note  of  agree- 
ment within  the  meaning  of  the  statute,  (b) 


In  the  first  place,  it  seems  to  be  clear  that  a  writing 
may  be  used  as  evidence  to  establish  an  agreement,  al- 
though from  the  disability  of  one  of  the  parties  it  may 
have  been  void  as  a  legal  instrument  fron^  the  time  of  Us 
creation,  or  may  have  since  become  void  fti  consequence 

(1)  15  East,  274.    Stadt  v  Litl,    I    &  Let  02.  73. 
Campb.  24i.    9  East,  343 3.  C.  1  Scho.        (2)  Bateroan  ▼  Phillips,  15  East, £72. 


(a)  A  letter  of  credit  addressed,  by  mistake,  to  John  and  Joseph,  and  deliver- 
ed to  John  and  Jeremiab,  will  not  soppOrt  an  action  py  John  and  Jeremiah,  for 
goods  furnished  by  them  to  the  bearer*  upon  the  faitb  of  the  letter  of  credit    It 
is  not  a  written  contract  between  the  plaintiffs  and  the  defendant,  and  parol  evi- 
dence caaoot  be  admitted  to  make  it  suclu    Grant  v  Naylory  4  Craneh  2$i. 

(*)  Vide  past  374.  rt. 

63 


\im. 


man. 


and  a  bout! 
■  ■  for  a  spepj 


■ 
The  statute  oiil 

■ 

■    i   plain  n  fen  n 

■ 
ii 

:    (.'iR'tr-d  landa  (•■ 

p   -I.  33,     9  Vm     . 

■    itucilr,    -1  i\    »«i.       I 

Sella  t  Uf. 


i  ii  J.  tstii.ytr  fagvn 

I  ../i   Cartlatiit,   I  Jtha.  ».  R.f 

tiert  r  Raieiy .    I 


/ 


[370] 


Sect.  1.]  by  the  Statute  qf  Frauds.  335 

term,  in  consequence  of  which  proposals  were  made  "by 
B.  and  accepted,  and  an  agreement  was  drawn  up  in  wri- 
ting between  A.  and  B.  specifying  the  premises  and  the 
amount  of  the  rent,  but  not  stating  the  term' for  which 
the  premises  were  to  be  demised,  nor  in  any  manner  re- 
ferring to  the  advertisement,  it  was  determined  that  pa- 
rol evidence  was  not  admissible,  in  order  to  shew  the 
connection  of  these  two  writings,  and  that  this  defec- 
tive agreement  could  not  be  enforced  on  a  bill  for  spe- 
ciGc  performance.  (1)     So,  a  minute  made   in  a  cata- 
logue of  sale  at  a  public  auction  cannot  be  coupled  or 
incorporated  withthe  conditions  of  sale,  in  order  to  make 
a  complete  memorandum  of  the  agreement,  unless  the 
catalogue  itself  is  annexed  to  the  conditions,  or  has 
iomc  internal  reference  to  them.  (2) 

But  if  the  agreement  in  the  above-mentiooed  case  of 
Ciinan  v.  Cooke  had  referred  to  the  advertisement,  pa- 
rol evidence  might  in  that  case  have  been  admitted  to 
shew  what  was  the  thing  (namely  the  advertisement)  re- 
ferred to  ;  for  then  it  would  be  an  agreement  to  grant 
for  so  much  time  as  was  expressed  iu  the  advertisement, 
and  the  identity  of  the  advertisement  might  be  proved 
by  parol  evidence.  (3)  There  are  several  reported  ca- 
ses to  this  effect.  -  In  an  action  against  the  defendant 
lor  not  accepting  a  lease  according  to  his  agreement,  it 
appeared  that  a  draft  of  the  lease  had  been  perused  and 
altered  by  the  defendant's  attorney,  but  was  not  signed ; 
the  defendant,  afterwards  wishing  to  relinquish  the 
agreement,  wrote  a  memorandum  on  the  back  of  the 
draft,  as  an  authority  for  the  plaintiff  to  let  the  premises 
to  any  other  person,  by  which  memorandum  he  admit- 
ted that  had  entered  into  the  agreement ;  the  memoran- 
dum was  signed  by  him,  and  this  was  held  to.  be  a  sufli- 

(\)  Cliiuin  vCoike,  t  Sclio.  &  Lef.  II  East,  142.  157.     Both   these  cafes 

22  3  J  are  on  the  17th  aectino  of  th*»  statute, 
~~(i)  Hindc   v  Whitehouse,    7  East,        (.»)  I  Scho.  &  Lef.  33.     12  VV».  471- 

Sj3.    1q\  see  Bovdell  v  DruTuroond,  Gordon  r  Trevelyan,  I  Pace,  t>4 


Of  KTllU    ■ 


fCb.  8. 


■ 
■ 

■  :  and  also  with  a  lfii<  t- 
mi,  claiming  the  perforniatv 

Where  a  letter  of  one  of  Un 
ferred  to,  forthe  purpose  ol 

iu  i!ii-  memorandum   "I'  ' 
inly  lo  he  n  plain  ■<  ■ 
«  rilini;?,  apparent 
i  Lion   nr  i!ie  like, 
hut  the  letter  itu 

■ 
the  purchase  ol  n  In 
ontl  the  del 
day ;  in  con 

■ 


Sect.  1.]  by  the  Statute  of  Frauds. 

* 
be  as  good  as  any  security."  Lord  Thurlow  consider- 
ed the  defendant's  letter  as  clearly  referring  to  the  un- 
signed memorandum  of  agreement,  which  was  then  in 
his  possession,  and  that  it  contained  a  promise  to  per- 
form the  agreement;  he  admitted,  u  that  if  the  defendant 
had  meant  only  to  treat  further,  it  would  not  have  ta- 
ken the  case  out  of  the  statute."  The  doubt  in  this 
case  seems  to  have  been,  whether  the  letter  referred  suf- 
ficiently to  the  paper  containing  the  terms  ;  and  wheth- 
er the  defendant's  word  was  that  he  would  execute  the 
agreement.  (3)f 

Another  requisite  is,  that  the  agreement,  or  some  Agreement   t* 

r    i  i.       i  j  t.  be  signed* 

memorandum  or  note  of  the  agreement,  should  be  sign- 
ed. It  will  not  be  sufficient  to  shew,  that  the  draft  of  the  I  «*7  - 1 
agreement  was  read  over  to  the  defendant  at  his  de- 
sire, (I)  (a)  or  that  it  was  reduced  into  writing  by  a  per- 
son present  at  the  time  of  making  the  agreement,  (2)  or 
even    that    the    defendant    perused    and  altered  the 

(1)3  Ves.  714.  Whitchurch  v  Berii,    2  Bro  C.  C  559. 

(2"  Cooper  v  Smith   15  East,  -103.  And  sp«*  Champion  v  Plummer,  1  Mef 

iV right  v  Dannah,  2Campb.I0:*.  Rep.  $52. 
(3)  Guoler  v  Halsey,    Ambl.  586. 


f  The  decree  m  the  case  of  Tawney  v  Crowther,  was  ia  favour  of  the  plaint  'rfTj 
yet  Lord  Thurlow  gave  the  defendant  hit  costs,  provided  he  consented  to  deliver  up 
possession  within  a  certain  time,  intimating  that  be  did  so,  in  order  to  secure  against 
an  appeal,  the  property  being  small.     u  This  circumstance,"  says  l>ord  Kedet- 
dale,  observing  upon  the  case  in  Clinan  v  Cooke,  (I  6cho.  Sf  Lef.  34.)  "  shews 
that  be  considered  it  a  doubtful  case,  otherwise  it  would  be  extraordinary,  thai 
the  defendant  should  have  his  costs,  where  be  was  wrong.     1  have  often  discuss- 
ed that  case,**  continued  Lord  Redesdale,  "  and  never  could  bring  my  mind  to 
agree  with  Lord  Tburlow'a  decision,  for  this  reason,  he  considered  the  letter  tan- 
tamount to  a  signing  of  the  agreement,  I  thought  the  true  meaning  was,  *  I  will 
not  bind  myself,  bat  you  shall  rely  on  my  word." 

(a)  An  entry  made  by  the  vendor  of  goods,  in  his  book  or  sales,  of  the  name  of 
the  purchaser  and  the  terms  of  the  contract  of  gale,  which  was  read  by  the  agent 
of  the  vendee,  who  made  the  purchase,  and  assented  to  by  him  as  correct,  was 
held  not  to  be  a  sufficient  memorandum  in  writing,  within  the  statute  of  fraods,  it 
not  being  signed  by  the  party  to  be  charged  or  by  his  agent,  Bailey  &*  Bogart  v 
Qgfrn,  3  Johns.  384. 
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the  contracting  parties,  the  purchaser,  as  well  as  the  sel- 
ler, it  will  not  of  itself  be  sufficient  to  bind  the  one  na* 
med,  though*he  has  signed  it.(l)  Thus,  where  a  person 
makes  a  minute  of  a  contract  in  the  common  memoran- 
dum-book of  another,  stating  himself  to  be  the  seller, 
and  signs  it,  but  does  not  name  the  other  person,  this  will 
not  be  sufficient  to  bind  him  in  an  action  brought  by 
the  other  as  buyer.  (2)  However,  this  omission  of  the 
signature  of  the  other  party,  may  in  many  cases  be  sup* 
plied  by  his  letter,  or  other  papers  referring  to  the  same 

(I)  Champion  v  Plummer,  I   New    P.  C.  267.    Cases  on  the  17th  section. 
Rep.  252.    Kliaite  v.  Surry,  5  F.sp  N.        (2)  Allen  v  Bennett,  3  Taunt.  160. 


time  to  pause  Lord  Eldth  in  1 1  Vtsty,  592. ;  oat  of  respect  to  this  opinion 
-waived  in  that  case  the  discussion  of  this  point,  but  the  courts  hare,  on  further 
consideration  resumed  their  former  tract.  In  Western  v  Russell,  (3  Vtsty  k 
Beames  19.)  the  master  of  the  Rolls  declared  he  was  hardly  at  liberty,  notwith- 
standing the  considerable  doubt  thrown  opon  the  point  by  Lord  Redesdale,  to  re- 
fuse a  specific  performance  of  a  contract  to  tell  land,  upon  the  ground  that  there 
was  no  agreement  signed  by  the  party  seeking  a  performance ;  and  in  Ormtmd  v 
Anderson,  (2  BalL  l(  Beatty  370.)  the  present  Lord  Chan,  of  Ireland,. (and  whose 
authority,  if  we  may  judge  from  the  ability  of  his  decisions,  is  not  far  short  of  that 
,f  his  predecessor,  has  not  felt  himself  authorised  to  follow  the  opinion  of  Lord 
Redesdale.  "  I  am  well  aware,"  be  observes,  "  that  a  doubt  has  been  entertain- 
**  ed,  by  a  judge  of  this  court,  of  very  high  authority,  whether  courts  of  Equity 
' '  would  specifically  execute  an  agreement  where  one  party  only  was  bound,  but 
"there  exists  no  provision  in  the  statute  of  frauds  to  prevent  the  execution  of  such 
->n  agreement ."  I  have  thought,  and  have  often  intimated  that  the  weight  of  ar- 
gument was  io  favour  Of  the  construction  that  the  agreement  concerning  lands,  to 
be  enforced  in  equity,  should  be  mutually  bindiag,  and  that  one  ought  not  to  be  at 
•iberty  to  enforce  at  his  pleasure,  an  agreement  which  the  other  was  oot  entitled  to 
laitn.  It  appears  to  be  settled,  (Harvkins  v  Holmes,  1  P,  H'tns.  77v  )  that 
:  hough  Che  plaintiff  has  signed  the  agreement,  he  can  never  enforce  it  against  the 
party  wbo  has  not  signed  it.  The  remedy,  therefore,  in  such  case,  is  not  mutual. 
But,  notwithstanding  this  objection,  it  appears  from  a  review  of  the  cases,  that  the 
wiutis  too  well  settled  to  be  now  questioned.  There  is  a  slight  variation  to  the 
statute  respecting  agreements  concerning  the  sale  of  lands,  and  agreements  coo- 
'.erntng  the  sale  of  chattels,  in  as  much  as  the  one  section  (being  the  4th  sec.  of  the 
Eng.  statute,  and  the  1 1th  sec  of  the  N.  Y.  statute,-)  speaks  of  the  party,  and  the 
other  section  (being  the  17th  of  the  Eng.  and  litb  of  the  N.  Y.)  speaks  of  the 
virtus  io  be  charged.  Cut  I  do  not  find  from  the  cases  that  thi«  variation  has  pro- 
duced any  difference  in  *h«>  drefcions  The  construction  as  to  the  point  under  con- 
sideration ha«  been  uniformly  the  same  in  both  cases.  Clown,  who  signed  the 
agreement  and  is  the  party  soucht  to  be  charted,  is  then,  According  to  the  author- 
ities,  bound  by  the  agreement,  and  be  cannot  setup  the  ciatute  in  bar.  Vide 
S»»7fjj  if  Bogarl  v  Ogdcn,  3  Johns.  Rep.  412. 
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transaction.  (1)  And,  in  the  case  of  Allen  v.  Bennett 
above  cited,  if  the  memorandum  of  the  contract  had 
been  inserted  in  the  regular  order-book  of  the  plaintiff 
(the  buyer,)  and  if  the  person  to  whom  it  belonged,  the 
place  in  which  it  was  kept,  and  the  purpose  for  which  it 
was  employed,  had  been  consonant  and  consistent,  per- 
haps it  would  not  have  been  too  much  to  infer,  that  the 
entry  was  made  by  the  authority  of  the  owner  of  the 
book,  for  the  purpose  of  evidencing  the  sale.  (2)  (a) 

Secondly,  the  agreement  is  to  be  signed  by  the  party 
charged,  or  some  other  person  thereunto  (that  is,  to  the 
signing,)  (3)  by  him  lawfully  authorized,  (b)  It  is  clearly 
settled,  that  the  agent  of  the  party  need  not  be  appoint- 
ed by  writing ;  (4)  (c)  such  an  appointment  is  not  re- 
quired by  the  fourth  section,  as  it  is  by  the  first  and 
third,  which  relate  to  the  creation  or  assignment  of  es- 
tates.   An  auctioneer,  attending  at  the  public  sale  of  an 

(1)  Western  v  Russell,   3  Ves.  If    C.  J. 
Beam.  187.    Aod  see  ante,  p.  370.  (3)  1  Vei.  &  Beam.  207. 

(2)  3  Taunt.  175.,  and  by  Mansfield       (4)  Coles  v  Trecotbick,  9  Ves.  240. 


(a)  Per  J.  Spencer  t — "  The  statute  of  frauds  requires,  in  certain  contracts,  a 
memorandum  to  be  signed  by  the  parties  to  be  charged ;  if  there  are  acts  to  be  done 
by  both  parties,  aod  the  one  who  is  to  perform  a  principal  part,  sign,  nod  it  is  ac- 
cepted by  the  other  party, 'there  can  eiist  no  doubt  but  that  such  a  contract  would 
be  mutually  obligatory.  Roget  v  Mcrrit  if  Clopp,  2  Caines*  Rep.  1 16.  Vide  Bol- 
lard v  Walker,  3  Johns.  Cos.  60. 

(6)  A  memorandum  of  a  contract  for  the  purchase  of  rye,  written  by  the  broker 
employed  to  make  the  purchase,  with  a  lead  pencil  in  his  book  in  the  presence  of 
the  vendor,  the  names  of  the  vendor  and  the  vendee  and  the  terms  of  the  pur- 
chase being  in  the  body  of  the  memorandum,  but  not  subscribed  by  the  parties,  is  a 
sufficient  memorandum  within  the  statute  of  frauds.  1  MerriX  v  Clason,  tl  John*. 
Rep.  102.  14  Johns.  Rep.  484.  Provided  the  name  be  inserted  m  such  a  manor  i 
as  to  have  the  effect  to  authenticate  the  instrument,  the  requisition  of  the  act  re- 
specting the  signature  is  complied  with,  and  it  does  not  matter  in  what  part  of  the 
instrument  the  name  is  found,  nor  that  the  Christian  name  is  omitted.  Ogilyit  v 
Foljambe,  3  MtrivoU  53. 

(c)  Vide  Merrit  v  Cltson,  12  Johns. Rep.  IOC.  The  statute  of  frauds  does  not 
preclude  parol  evidence,  that  a  writteu  contract  for  the  sole  of  goods  purporting 
to  be  made  between  A.  the  seller  and  B.  the  buyer,  was,  on  B's  part,  made  by 
hrm  only  as  agent  of  C.     Wilson  tt  aU  v  &urt,  7  Taunt.  2f>5. 
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estate,  is  undoubtedly  the  agent  of  the  seller ;  and  hi* 
receipt  for  the  deposit  will  be  a  sufficient  note  or  mem- 
orandum of  the  agreement,  provided  he  states  the  terms 
and  other  essentials,  or  else  refers  to  some  other  writing 
by  which  they  maybe  ascertained.  (1)-  But  although 
he  is  an  agent  authorized  to  sell  at  a  particular  price, 
and  to  sign  for  the  principal,  yet  his  clerk  is  not  author- 
ized to  sell  in  his  absence  without  the  consent  of  the 
principal.  (2)    An  auctioneer  appears  also  to  be  prop- 
erly considered  an  agent  for  the  purchaser..    In  the 
case  of  Stansfield  v.  Johnson,  (3)  Eyre  C.  J.  ruled  the 
contrary ;  but  this  opinion  at  nisi  prius  seems  to  be  over- 
ruled by  the  case  of  Emmerson  v.  Heelis,  (4)  and  White 
v.  Proctor.  (5)     In  each  of  those  cases,  the  auctioneer 
set  down  the  name  of  the  highest  bidder  in  a  bill  or  par- 
ticular of  sale ;  and  the  Court  of  Common  Pleas  were  of 
opinion,  that  this  was  a  memorandum  in  writing  signed 
by  an  agent  of  the  purchaser,  against  whom  the  action 
was  brought.     "  By  what  authority,"  said  Ch.  Justice 
Mansfield  in  the  first  case, "  does  the  auctioneer  write 
down  the  purchaser's  name?  By  the  authority  of  the 
purchaser.     These  persons  bid,  and  announce  their  bid- 
dings so  loud  and  particular,  as  to  be  heard  by  the  auc- 
tioneer.   For  what  purpose  is  this  done  I  That  be  may 
write  down  their  names  opposite  to  the  lots ;  therefore 
he  writes  the  name  by  the  authority  of  the  purchaser, 
and  he  is  an  agent  for  the  purchaser."     It  appears  fron* 
the  same  case,  (6)  that  the  auctioneer  is  duly  authorized 
to  sign,  although  the  purchaser  has  an  agent  to  bid  for 
him  at  the  sale.    The  memorandum  cannot  properly  be 
signed  by  one  of  the  contracting  parties,  as  the  author- 


(1)  Blazden  v  Bradbear,   12  Vet.  C.  659. ;  1  B01.&  Poll.  306.  S.C. 
471.     13  Ves.  473.    7  Bast,  560.  (4)  2  Taunt.  38. 

(2)  Coles  v  Trecothick,  9  Vet.  334.  (5)  4  Tauot  '209.    Kemeys  ▼  Pree- 
244.  tor,  3  Vet.  &  Beam.  57.  S    P.    And 

(3)  I  Eip.  N.  P.  C.  102. ,  cited  as  to  tee  ooe  vol.  of  Cast*  and  Opioioot,  143. 
this  point  by  the  Mailer  of  the  Rolls  and  Hinde  v  Whitehoose,  7  East,  558. 
in  Boekmaster  ▼  Harrop,  7  Vet.  345.  569.  Coles  v  Trecothick,   9  Ves.  349 
The  point  does  not  appear  to  have  arts*  (6)  Emgserseo  v  Heclis*   2  TauaV 
«» io  Wa  Iker  ▼  Constable*?  £f p.  N .  P.  3& 
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i#ed  agent  of  the  other ;  the  agent  must  be  a  third  per- 
son.  (1)  (a) 


CI 


The  seventeenth  section  (b)  of  the  statute  of  frauds 
enacts,  "that  no  contract  for  the  sale  of  any  goods, 
wares,  and  merchandises,  for  the  price  of  ten  pounds 
sterling  or  upwards,  shall  be  allowed  to  be  good,  except 
the  buyer  shall  accept  part  of  the  goods  so  sold  and  ac- 
tually receive  the  same,  or  give  something  in  earnest 
to  bind  the  bargain  or  in  part  of  payment,  or  that  some 
note  or:  memorandum  in  writing  of  the  said  bargain  be 
made  and  signed  by  the  parties  to  be  charged  by  such 
contract,  or  their  agents  thereunto  lawfully  authori- 
zed." (c) 

An  agreement  to  sell  goods  for  a  certaki  price  to  be 
paid  on  delivery  would  have  been  a  valid  contract,  ac- 
cording to  the  rules  of  common  law  ;  so  that  if  the  buy- 
er had  made  a  regular  tender  of  payment  at  the  appoint- 
ed time,  or,  if  no  time  were  fixed,  within  a  reasona- 
ble time,  and  the  other  party  had  refused  to  deliver,  he 
might  have  brought  his*  action  against  the  seller  for  a 
breach  of  the  contract ;  or,  if  the  seller  had  afterwards 
sold  the  goods  to  another  person  without  any  default  in 
the  first  buyer,  he  would  have  been  subject  to  an  action 
of  trover.  But  the  rule  of  law  is  now  altered  by  the 
statute  of  frauds,  on  a  sale  of  goods  for  the  price  of  ten 
pounds  or  upwards ;  in  which  case,  tire  contract  of  sale 
will  not  be  binding,  unless  one  of  the  three  requisites 
mentioned  in  this  section  has  been  strictly  observed* 

(I)  Wright  v  Daonah,    2  Campb.    203. 


(a)  A  sale  of  land  by  the  sheriff  under  execution,  is  a  sale  within  the  statute 
of  frauds,  and  requires  a  deed  or  note  id  writing  to  pass  the  estate.  Simtmds "» 
Cailin,  2  Caints*  Rep.  60.    Jackson  d.  Grats  v  Catitn,  2  Johnt.  Rep.  248. 

(h)  N.  T.  R.  L.  1  vol.  79.  sess.  10.  chap.  44.  fee  15. 

fc)  Vide  arte,  374.  n. 
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Where  indeed  it  is  stipulated  that  the  contract  is  not  to 
be  performed  within  the  space  of  a  year,  there,  as  we 
have  before  seen,  a  written  memorandum  of  the  agree- 
ment is  made  necessary  by  tfie  fourth  section  ;  and  the 
giving  of  something  in  earnest,  or  in  part  of  payment, 
would  not  be  si>fficient,  it  is  presumed,  in  such  a  case  to 
dispense  with  that  requisite.  As,  where  the  contract  is 
to  make  a  carriage  at  a  certain  price,  and  deliver  it  at 
the  end  of  a  year  and  a  half,  there  a  written  memoran- 
dum is  necessary,  for  the  reason  before  mentioned  ;  al- 
though, as  will  be  presently  shewn  no  such  memorandum 
would  be  absolutely  necessary,  if  the  stipulation  respect- 
ing the  delivery  after  the  year,  were  omitted. 

On  the  construction  of  this  section,  an  opinion  at  one 
time  prevailed,  that  it  did  not  apply  to  executory  con*  ;.?r 
tracts,  that  is,  to  contracts  not  to  be  immediately  per-, 
formed.  (1)  In  the  case  of  Towers  v.  Sir  J.  Os- 
borne, (2)  Ch.  Justice  Pratt  ruled,  that  an  action  would 
lie  for  the  value  of  a  chariot,  which  the  defendant  had 
bespoke  and  afterwards  refused  to  take,  though  there 
was  no  written  memorandum  of 'the  bargain,  and  no 
earnest ;  the  Ch.  Justice  being  of  opinion,  that  this  was 
not  &  case  within  the  statute  of  frauds,  which  relates  on* 
ly  to  contracts  for  the  actual  sale  of  goods,  where  the 
buyer  is  immediately  answerable,  (unless  time  is  given  to 
him  by  special  agreement,)  and  where  the  seller  is  to  de- 
liver the  goods  immediately.  Yet  it  seems  evident  from 
the  words  used  by  the  legislature,  which  are  very  gene- 
ral and  extensive,  that  the  provision  was  intended  to 
comprehend  executory  as  well  as  other  contracts.  In- 
deed, such  a  provision  is  peculiarly  necessary  in  the 
case  of  executory  contracts ;  because  they  are  in  their 
nature  more  likely  than  any  others  to  be  attended  by 
that  uncertainty  and  confusion,  which  it  was  the  great 

(1)  See  the  ground  of  the  decision  in  P.  by  the  opinion  of  Yates  J.  in  Simon 

Tower*  v  Sir  J.  Osborne,  by  Pratt,  C.  ▼  Metivier,  1  Blac  Rep.  602.    S.  P. 

J.  1 8tr.  Mb.  which  wai  adopted  by  the  by  Wilton  J.  in  Alexander  v  Comber, 

court  of  K.  B.  in  Clayton  v  Andrews,  4  1  H.  Bl.  20.    See  1  Taunt  320. 
Burr.  5101.    S.  P.  Ball.  If.  P.  279.    S.        (2)  I  Str.  505. 
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object  of  the  legislature  to  prevent.  It  has  therefore 
been  settled  by  the  later  authorities,  that  executory  con- 
tracts for  the  sale  of  goods,  wares,  and  merchandizes,  to 
be  delivered  at  a  future  time,  to  the  amount  specified. 
are  within  the  meaning  of  the  statute.  (1)  (a) 

But  still,  it  may  be  observed,  that  although  one  of  the 
grounds  (namely,  the  executory  nature  of  the  contract,) 
upon  which  the  decision  in  the  case  of  Towers  v.  Sir  J. 
Osborne  partly  proceeded,  has  been  contradicted,  yet 
the  decision  in  that  case  has  not  been  overruled,  and  may 
be  supported  on  another  ground.  There,  the  contract 
was  not  for  the  purchase  of  goods,  but  for  the  making  of 
something,  which  had  no  existence  at  the  time  ;  it  was 
a  contract  for  work  and  labour  to  be  done,  and  materi- 
als, &c.  to  be  supplied,  and  distinguishable  from  a  mere 
contract  of  sale,  to  which  species  of  contract  alone  the 
statute  is  applicable ;  (2)  for  the  seventeenth  section 
k;- :\i  speaks  of  acceptance  of  part  of  the  goods  as  one  of  the 
requisites  to  bind  the  bargain,  and  is  supposed  therefore 
not  to  extend  to  those  cases  in  which  the  subject-matter 
of  the  contract  is  incapable  of  delivery  and  part  ac- 
ceptance. (3)  So,,  in  the  case  of  Clayton  v.  Andrews,  (4) 
(where  the  contract  was  for  a  quantity  of  wheat  to  be  de- 
livered some  weeks  afterwards,  the  wheat  at  the  time  of  the 
contract  being  unthrashed,)  the  Court  of  King's  Bench 
were  of  opinion,  on  the  authority  of  the  last  case,  that 
the  contract  was  binding,  without  any  earnest  or  delive- 

(1)  Rondeau  v  Wratt,  2  H.  B1.6S.  the  judgment  of  Lord  Loughborough 
Cooper  v  Elstoa,  7  T.  R.  Alexander  v  in  Rondeau  v  Wyatt,  2  H.  Bl  67. 
Comber,  1  H.  Bl.  20.  (3)  Groves  v  Buck,  3  Maule  k  SeL 

(2)  See  the  opinion  of  Lawrence  J.  179. 

in  Cooper  v  Elstoo,  7  T.  R.  17.,  and  in        (4)  4  Burr.  2101. 
Emmerton  v  Heelis,  2  Taunt  42. j  and 


(a)  In  the  cate  of  Bennett  ▼  Hull,  10  Johns.  Hep.  364.  The  Supreme  Court 
or  New  York  say,  "  The  15th  section  or  our  statute  of  frauds  (sess.  10.  c  44.) 
and  which  is  the  same  at  the  17th  section  of  the  English  statute  applies  as  well  to 
creciifer?  as  to  other  contracts ;  and  the  decision  of  the  Enflith  courts  on  this 
point  in  Rondeau  v  If fatt,  (2  H.  Bl.  63.)  and  in  Cooper  v  £lttont  (7  Term  Ren. 
14.)  contain  the  sound  and  just  coottruettoa  of  the  statute* 
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ty  of  part,  and  without  any  written  memorandum,  ifere, 
also,  as  it  has  been  observed,  some  alteration  was  to  be 
made  in  the  state  of  the  commodity  previous  to  the  de- 
livery ;  (1)  for  it  was  necessary  that  the  corn  should  be 
first  thrashed.  This  perhaps  may  seem  a  very  nice  dis- 
tinction ;  but  still  the  work  to  be  performed  in  thrashing, 
made,  though  in  a  smaU  degree,  a  part  of  the  contract. 
In  the  case  of  Rondeau  v.  Wyatt,  (2)  the  defendant  made 
a  verbal  contract  to  sell  and  deliver  a  certain  number 
of  sacks  of  flour  to  tHe  plaintiff,  to  be  put  in  sacks  which 
the  plaintiff  was  to  send,  and  to  be  shipped  on  board  of 
vessels  to  be  provided  by  him  ;  and  the  Court  of  Com- 
mon Pleas,  after  much  consideration,  were  of  opinion, 
that  the  plaintiff  could  not  recover,  as  the  requisites  of 
the  statute  had  not  been  complied  with.  Here  the  sub- 
ject-matter of  the  contract  (the  flour,)  thotigh  it  was 
to  be  put  into  sacks  and  shipped  by  the  defendant, 
was  yet  in  a  deliverable  condition,  and  specifically  the 
same  article  from  the  first  to  the  last ;  in  the  other  case, 
the  corn  was  unthrashed,  and  not  in  a  state  capable  of  de- 
livery. 

Sales  of  real  property  by  auction  have,  as  was  before 
mentioned,  been  frequently  determined  to  be  within  the 
4th  section ;  and  from  reading  the  words  of  the  17th 
section,  which  are  very  general,  and  apply  without  ex- 
ception to  all  contracts  for  the  sale  of  goods,  it  might 
be  supposed  that  sales  by  auction  were  intended  no  less 
than  other  kinds  of  sale,  (a)  However,  in  the  case  of 
Simon  v.  Motivos,  (3)  the  Court  of  King's  Bench  inclin- 
ed to  be  of  opinion,  that  a  sale  of  goods  by  auction  was 
not  within  the  statute.  « The  solemnity,"  said  Lord 
Mansfield,  "  of  that  kind  of  sale  precludes  all  perjury 

* 

CO  By  Lawrence  J.    in  Cooper  v  (3)  1  Black  399.    3  Burr.  192.'.  S. 

Khton,  7T.R.1 7.  Eyre  C.  J.  in  Ron-  C.    The  report  in  Burrow  it  very  ahort, 

Jeaa  v  Wyatt,  2  H.  Bl.  67.  *nd  merely  notice*  the  point,  adding 

(2)  2  H.  Bl.  67.    Aitey  v  Etoery,  i  that  the  court  inclined  to  be  of  tbi? 

Maule  &  Seiw.  262.  opiuion. 


J.    l    s 
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•  «T  Vide  <mte  37.V  »n; 
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las  to  the  fact  itself  of  sale."     He  added,  "Accord- 
ing to  the   inclination  of   my  present  opinion,    auc- 
tions in  general  are  not  within  the  statute ;  but  this  is 
not  necessary  to  be  now  determined."     Air.  Justice 
Wilmot  said,  "It  may  be  a  great  question,  whether 
sales  by  auction  are  within  the  statute ;  I  am  inclin- 
ed to    think  sales  by  auction,  openly  transacted  be- 
fore  five   hundred    people    are    not  within   the  stat- 
ute."    Mr.  Justice  Yates  said, '"  I  much  doubt,  wheth- 
er the  contract  was  within  the  'statute    of    frauds." 
Mr.  Justice  Aston  said  nothing  upon  the  point.     The 
case  was  determined  principally  upon  the  ground,  that 
the  note  of  the  auctioneer,  mentioning  the  buyer's  name 
and  the  price,  &c.  in  the  usual  manner,  was  a  memoran- 
dum of  the  bargain  by  him  as  agent  of  the  buyer;  and 
another  circumstance,  namely,  that  the  goods  were  on 
the  day  after  the  bidding  weighed  out  to  the  buyer*?  ser- 
vant, was  thought  to  be  very  material.  Upon  the  whole,  the 
question  seems  not  to  be  completely  settled  by  the  case 
of  Simon  v.  Motivos,  which,  it  may  be  observed,  was 
antecedent  to  those  before  mentioned  upon  the  fourth 
section.     The  point  was  very  little  considered ;  and  the 
plain  construction  of  the  statute  most  clearly  applies  to 
all  contracts  for  the  sale  of  goods,  as  well  those  at  a 
public  auction  as  by  private  sale.     The  observations  on 
this  subject  in  a  late  case  (1)  are  extremely  strong,  and 
deserving  of  the  greatest  consideration.     "  With  all  de- 
ference to  these  opinions,"  said  Lord  Ellenborough,  al- 
luding to  the  opinions  in  the  case  of»Simon  v.  Motivos. 
"  I  do  not  at  present  feel  any  sufficient  reason  for  dispens- 
ing with  the  express  requisition  of  a  memorandum  in 
writing  in  a  statute  applying  without  exception  to  all 
sales  of  goods  above  the  value  of  10/.  merely  because 
the  quantum  of  parol  evidence  in  the  case  of  an  auction 
is  likely  to  render  the  danger  of  perjury  less  considera- 
ble.    That  argument  in  a  degree  applies  to  all  sales  in 
^30]       market  overt ;  and  if  we  once  get  loose  from  the  positive 

(I)  Hinde  v  Whitehowe,    7  Bast,     599 


Sect,  l.j  by  the  Statute  of  Frauds.  **3* 

words  of  the  statute,  it  will  become  a  question  only'of 
the  quantum  and  degree  of  danger  of  perjury  in  each 
particular  instance ;  which  opens  a  door  to  an  indefi- 
niteness  of  construction  founded  on  all  the  varying  cir- 
cumstances of  tlfe  time  and  frequency  of  persons  attend- 
ing the  place  of  sale;  which  would  be  destructive  of  all 
certainty  of  practice,  and  render  the  rule  of  the  statute 
perhaps  more  mischievous  than  beneficial  to  the  trading 
world  who  are  to  be  governed  by  it,  I  am  not  there- 
fore prepared  to  say  what  sales  by  auction  are  not  meant 
to  be  comprehended  within  the  statute.  Nor  would  I 
be  understood  as  giving  any  conclusive  opinion  to  the 
contrary :  neither  is  it  necessary  that  1  should  upon  the 
present  occasion." 

Tl»e  case  mentioned  by  the  statute,  in  which  a  writ-  Aceeptanceef 
ten  memorandum  will  not  be  required,  is  where  the  buy- 
er accepts  part  of  the  goods  sold,  and  actually  receives  the 
same  or  gives  something  in  earnest  to  bind  the  bargain,  or 
in  part  payment.  The  acceptance  here  intended  is  the 
ultimate  acceptance,  such  as  completely  affirms  the  con* 
tract.  (1)  An  acceptance  of  a  sample  will  in  many  ca- 
ses be  an  acceptance  of  part  of  the  goods  sold.  This 
must  depend  upon  the  manner  ya  which  the  sample  is 
taken.  If  the  sample  by  the  terms  of  the  contract  is  to 
be  considered  as  a  part  of  the  purchase  to  make  up  the 
quantity,  and  is  delivered  as  such,  it  is  clearly  an  ac- 
ceptance of  part  of  the  goods;  although  the  sample  may 
also  be  partly  delivered  as  a  specimen  of  quality  ;  (2) 
but  it  will  be  otherwise,  where  the  sample  is  delivered 
merely  as  a  specimen,  and  not  taken  as  part  of  the 
goods.  (S)(a) 

(1)  3  Ros.  *  Pull,  215.  (3)  Cooper  v  EbtoD,   7  T.«  R.   H< 

<2)  Hiode  v  Whitekouse,   7  Halt,    Kliuita  ▼  Surry,  5  £jp.  N.fLC.  2tf7. 
J58. 


.^ *, 


(a)  Talvtrjial.  v  ITtst,  1  Holt  A\  P.  Rrp.  178. 
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Where  the  goods  are  ponderous;  \md  incapable  of  be- 
tog  "banded  ove*  from  one  to  another,  there  needs  not 
fee  an  actual  delivery  ;  bbt  it  may  be  done  by  what  Is 
tantamount,  as  by  the  delivery  of  the  key  of  the  ware- 
house, in  which  the  goods  are  lodged,  Or  by  the  delive- 
ry of  other  symbol*  of  property.  (l)(*)  So,  the  delive- 
ry of  the  muniments  of  a  ship  is  equivalent  to  the  de- 
»3b/r  livery  of  the  ship  i^elf,  as  the  delivery  of  the  keys  of  a 

warehouse  is  a  delivery  of  the  goods  in  it.  (2)  So,  where 
the  defendant,  having  bought  of  the  plaintiff  a  quanti- 
ty of  hay,  and  sold  part  of  it  afterwards  to  another 
person,  this  was  dealing  with  the  commodity,  as  if  it 
were  in  his  actual  possession,  from  which  the  jury 
might  infer  a  delivery  by  the  plaintiff,  and  an  accept* 
ance  of  the  goods  by  the  defendant*  (3)  So,  where 
an  order  for  the  delivery  of  the  goods  had  been  given 
by  the  seller  to  the  buyer,  requiring  his  warehouseman 
to  deliver  the  goods  to  the  buyer,  which  was  afterwards 
countermanded,  this  was  such  an  acceptance,  as  tvould 
entitle  the  buyer  to  maintain  an  action  against  tlftt  seller 
for  breach  of  the  contract,  without  any  wrkten  memo- 
randum. (4)  So,  it  has  been  thought,  if  the  goods  are 
weighed  and  measured  by  order  of  the  buyer,  this  will 
be  a  sufficient  acceptance  to  bind  bun  in  an  action  for 
goods  sold  and  delivered,  (5)  So,  if  the  buyer  write 
his  narhe  on  the  goods  at  the  time  of  the  purchasfe,  this 
will  be  evidence  against  him,  in  an  action  for  goods  sold 
and  delivered,  that  he  intended  to  appropriate  them  to 
his  own  use,  and  if  that  was  his  intention,  there  is.  a  suf- 
ficient delivery.  (6)     So,  where  the  defendant,  on  the 

t 

(1)  ByLordEllentomigh,  C.  J.    1    598. 

•  thst,  1091.     I  Taunt?  <f*.  (6)  By  Wilmot  1.    I  Blackst.  COI. 

(2)  By  Lord  HtrdwiakrPAtk.  171.    By  Heath  J.  1  Taunt.  4*0. 

{3}  Chaplin  v  Rostra, -f  East,  102.        (6)  Hodgson  v  Le  Bret,  I  Campb. 
<4)  Searfe  v  Keeves,  2Esp.N.P.G.    233.    Anderson  ▼  Scott,  ib.  235.  a. 


»(«)  Vide  Wilkes  if  Fmlavm  ▼  FtrrU,  5  Johns.  Rep.  335.,  where,  oo  the  sale 
of  lands,  the  vendee  agrees  to  purchase  certain  ponderous  articles  on  the  premis- 
es, and  then  enters  into  possession  of  the  land,  the  abides  sold  still  remaining 
open  it  j  this  is  a  sufficient  delivery.    Dtkidder  v  W Night,  13  John*.  Ref.  294- 
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purchase  of  goods,  desired  the  plaffetiff  (the  seller)  to 
iceep  them  for  him  in  his  (the  seller's)  possession,  (as,  on 
thetfale  af  horses,  to  keep  them  for  him  at  livery  in  his. 
stable,)  and  he  accepted  the  order,  this  was  held  to  be 
a  sufficient  delivery  of  the  goods  within  the  statute  of 
frauds,  and  a  written  memorandum  of  the  bargain  waft 
thought  not  to  be.rieeessary.  (\)(a) 

In  the  latest -case  upon  this  subject,  the  case  of  Astey 
y.  Emery  (2),  which  was  an  action  for  goods  sold  and 
delivered,  it  appeared,  that  a  corn-factor  at  N.*  agreed 
to  sell  to  the  defendant  some  barley  belonging  to  the 
plaintiff,  which  was  then  in  the  hands  of  a  third  person 
at  N. ;  the  corn  was  to  be  delivered  at  a  warehouse  of 
the  corn-factor  at  D,  and  to  go  by  his  first  boat  from 
N.  to  D.;  and  the  price  agreed  upon  was  Jiigher,  as  the 
corn  was  to  be  delivered  at  bis  expense.       The  barley 
went  accordingly  by  his  first  boat.     Before  it  set  o£       [382] 
the  defendant  desired  the  person,  in  whose  bands  it  was, 
to  see^fctnea&ured,  delivered,  and  put  up  properly  ;  and 
a  few  days  after  the  corn  had  been  sent,  the  invoice  wjtfr 
delivered  at  D.  to  the  defendant,  who  requested  time  to 
pay,  but  afterwards  refused  ta  accept.     It  was  coptend- 
ed»  that  there  was  an>  actual  delivery  in  this  case  ;   but 
the  Court  of  King's  Bench  held,  that  as  the  delivery  - 
was  to  be  at  D.  the  buyer  had  nq  right  to  take  possessioa 
at  N.,  and  that  there  was  not  *ny  acceptance  of  th* 
goods  within  the  meaning  of  the  statute*. 

(1)  Elmore  v  Stone,  1  Tjauot.  458,  (2)  *  OTaule  If  Selw.  26fc 
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(a)  Where,  oa  a  sale  of  cattle,  no  earnest  mosey  ^gr^aid,  nor  any  memo* 
randum  io  writing  made,  and  the  eattle  were  to  reafHhpA  &e  possession  of  the 
vendor,  at  the  risk  of  the  vendee,  until  he  called  for  tneV,  and  the  vendee  after* 
wards  came  and  took  away  the  cattle  without  saying  any  thing  to  the  vendor ; 
this  jr?s  held  to  be  a  sufficient  delivery  within  the  statute  of  frauds.  Fincen*  v 
-Ifarmoad,  II  Johns.  Rep.  283.  The  circumstance*  which  are  to  be  tantamount 
to  an  actual  delivery  should  be  very  strong  and  unequivocal,  so  as  to  take  away 
ail  doubt  a*  to  toe-intent  and  understanding  of  ttbe  parties.  BaiU$  f  BogvJ  * 
t^fsii,  3  Mis.  Rep.  304*  » 
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A  question  may  wise  upon  this  section,  whether  a  de- 
livery of  goods-  to  a  carrier  will  operate  as  an  accep- 
tance by  the  purchaser,  so  as  to  take  the  case  qh  t  of  the 
statute.  The  words  of  the  statute  are,  "  that  no  con- 
tract for  the  sale  of  goods,  &c,  eball  be  allowed  to  be 
good,  except  the  buyer  shall  accept  part  of  the  goods  so 
sold,  and  actually  receive  the  same, -or  give  something 
in  earnest,  &c.  Where  the  carrier  is  named  or  appoint- 
ed by  the  purchaser  of  goods,  a  delivery  to  him  on  be- 
half of  the  purchaser  would  be  considered  as  equivalent 
to  an  acceptance  by  the  purchaser  himself,  the  carrier 
being  here  employed  as  bis  servant  or  age/it;  and  a  de- 
livery to  the  carrier's  servant  in  the  course  of  business 
would  have  exactly  the  same  effect.  So,  where  goods 
were  verbally  ordered  by  the  defendant,  and  shipped  by 
the  vendor  (the  plaintiff)  in  the  same  manner  as  bad  been 
done  in  the  course  of  previous  dealings  between  the 
same  parties,  it  was  held,  that  the  defendant  must  be 
considered  as  having  constituted  the  master  of  (be  shi, 
his  agent  to  accept  and  receive  the  goods,  anaYconsc- 
quently  that  the  plaintiff  was  entitled  to  recover  in  an 
action  for  goods  sold  and  delivered,  though  it  was  not 
proved  that  the  goods  bad  ever  come  into  the  defendant's 
possession.  (1)  But  it  does  not  appear  to  have  be.cn  de- 
termined, that  the  plaintiff  can  recover  in  such  an  ac- 
tion, merely  upon  proof  of  a  verbal  order  of  goods,  and 
of  a  delivery  to  a  carrier,  where  the  carrier  has  not  been 
named  or  employed  by  the  defendant.  It  has  indeed 
been  held,  where  the  question  was  concerning  the  lia- 
bility of  the  carrier,  or  as  to  the  party  who  ought  to 
bear  the  loss  or  damage  of  the^oods  after  delivery  to 
£3  him,  that  the  property  vests  in  the  purchaser  from  the 
moment  of  the  delivery  of  the  goods  on  bis  behalf,  and 
that  the  action  is  to  be  brought  against  the  carrier,  not 
in  the  name  of  the  vendor,  but  in  the  name  of  the  pur- 
chaser, although  the  carrier  was  not  named  or  employed 

by  Chmbrt'J!  and  tee  El  mora  t  Stor-e. 


:;!3i 


Sect.  I.]  by  the.  Statute  of  Frauds.  ®& 

by  him  but  by  the  vendor,  (1)  Lord  Alvanley  said,  ifi/de- 
livering  judgment  in  the  case  of  Dutton  v.  Solomonson, 
"  It  appeared  to  be  a  proposition  as  well  settled  as  any  in 
the  law,  that  if  a  tradesman  ord<3r  goods  to  be  sent  by  a 
carrier,  though  he  does  not  name  any  particular  carrier, 
the  moment  the  goods  are  delivered  to  the  carrier,  it 
operates  as  a  delivery  to  the  purchaser;  the  whole  prop- 
erty immediately  vests  in*  htm ;  he  alone  can  bring  an 
action  for  any  injury  done  to  the  goods ;  and  if  any  ac- 
cident happen  to  the  goods,  it  is  at  his  risk."  It  does 
not  appear  from  the  report  of  this  case,  whether  the  order 
of  the- goods  was. proved  to  be  in  writing  or  merely  ver- 
bal ;  no  objection  was  taken  upon  this  section  of  the 
statute  of  frauds ;  but  the  question  was,  whether  the 
loss  of  the  goods  was  to  be  borne  by  the  defendant  or  the 
plaintiff.  In  the  case  of  King  v.  Meredith,  the  question 
was  of  the  same  kind  ;  it  is  not  stated,  whether  the  or- 
der for  the  goods  was  verbal ;  but  the  objection  was 
not  upon  the  statute  of  frauds. 

It  has  been  doubted,  whether  contracts  for  the  trans- 
fer of  stock  are  witiiin  this  section.  The  argument  in 
support  of  the  negative  is,  that  the  statute  only  applies 
to  such  goods  or  merchandize  as  can  be  delivered  or  ac- 
cepted. On  the  other  side,  the  answer  is,  that  the  thing 
contracted  for.needs  not  be  of  such  a  nature  as  can  be- 
delivered  into  the  other  party's  hands ;  but  in  that  case, 
either  earnest  or  a  memorandum  in  writing;  will  be  suffi- 
cient. This  point  was  argued  in  the  cascf  of  Pickering  [384] 
v.  Appleby  before  all  the  Judges,  who  were  equally  di- 
vided in  opinion.  (2)  Bill  in  the  case  of  Crull  v.  Dod- 
son,(3)  where  a  broker  pretended  to J**re  sold  part  of 


TJ 


?  ft)  Duttoo  v  Solomonson,  3  Bot.  &  The  vendor,  however,  io  such  a  cue* 

Pol.  583.     King  ▼  Meredith,  2  Crap,  nifty  Maintain  an  action  afloat  the  car- 

638.    See  also  Godfrey  v  Furao,  3  P.  riet  on  his  special  agreement.  Davis  v 

Wins.  1S6.    The  date  ii  not  varied  by  James,  5  Burr.  2680.    Moore  v  Wilson, 

the  circumstance  of  the  vendor  having  I  T.  R.  (£9.    Cewp.  S9&   8  T.  ft  333. 

paid  the  carrier  for  Hie  booking  of  the  (2)  See  Colt  v  Netterville,  2  P.  Wmt. 

goods,  Oaves  vPeek,  8 T.  R.  330. ;  or  307.    Mich.  T.  1725. 

of  his  having  undertaken  to  pay  for  the  (3)  Sel.  Cas  temp.  King.  41,  Ja>, 

earrbgc,  King  v  Meredith,  2  Catnpb.  1725. 
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bU^mployer's  stock,  (which  was  South-Sea  stock,)  and 
taken  the  residue  at  a  certain  price,  and  his  employer 
filed  a  bill  against  him  for  the  difference  between  that 
price  and  the  current  ptice  as  to  w,bafr  he  had  bought, 
Lord  Chancellor  King  thought  the  sale  fraudulent,  and 
assigned  as  a  reason,  that  earnest  should*  have  .been  tak- 
en, because  the  case  had  been  determined  to  be  within 
the  statute  of  frauds*  And  in  the  case  of  Mansell  v. 
Cooke,  (1)  where  a  bill  was  filed  for  the  specific  per- 
formance of  a  contract  for  South-Sea  stock,  and  (he  de- 
fendant insisted  on  the  statute,  the  Chancellor  seeaaed  to 
be  of  opinioB,  that  the  case  was  within  the  statute,  and 
said,  it  had  been  so  held  in  many  other,  cases ;  but  he  de- 
cided against  the  defendant's  plea,  because  the  pleading 
was  bad. 

*  ■ 

Note  or  mem-     If  there  is  not  any  acceptance  of  part  of  the  goods,  no  c 
2»io.  any  thing  given  in  earnest  to  bind  the  bargain,  the  stat- 

ute requires,  that  some  note  or  memorandum  in  writing  o' 
the  said  bargain  be  made  and  signed  by  the  parties  to  in 
charged  by  the  contract,  or- their  agents  thereunto  lawfully 
authorized.  The  only  .  difference  between  this  ana 
the  fourth  section  is,  that  by  the  fourth  the  memoran- 
dum of  the  agreement  is  to  be  in  writing  and  signed  by 
the  party  to,  be  charged,  or  by  some  person  authorized 
by  him ;  here,  the  memorandum  of  the.  bargain  is  to  be 
in  writing  signed  by  the  parties  to  be  charged  or  their 
authorized  agents.  The  term  agreement^  the  former, 
has  been  understood,  as  was  before  mentioned,  in  its 
correct  legal  sense,  including  the  consideration  of  the 
promise  as  well  as  the  promise  itself;  but  in  the  con- 
^;  struction  of  this  clause,  the  .term  "  bargain"  is  taken  in 

a  more  general  and  common  sense.  Thus  in  an  action 
for  not  accepting  goods  ordered  by  the  defendant,  if 
the  memorandum  specify  the  quantity  of  goods  purcha^ 

m 

{I)  Pre*.  «h.  $33v 
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ed,  that  has  been  thought  sufficient,  without  also  speci' 
fying  the  consideration  or  price  to  be  paid.  (I) 

With  respect  to  the  signature,  the  same  construction 
has  been  put  upon  this  section,  as  upon  the  fourth.  A  I***] 
memorandum  of  the  bargain,  naming  both  parties  and 
signed  by  the  defendant,  will  be  sufficient  to  bind  him, 
although  the  other  party  baS  not  signed,  and  conse- 
quently is  not  boulld.  (2)  (a)  Where  a  broker  acts  be- 
tween a  buyer  *nd  teller,  Ms  signature  is  the  signature 
of  both  parties ;  (3)  and  an  entry  in  hi*  book,  stating  the 
Bale  of  the  goods  from  the  one- to  the  other,  and  signed  by 
him,  is  a'  binding  contract  between  the  parties.  The  notes 
of  the  contract,  called  the  bought  and  sold  notes,  which 
the  broker  usually  copies  out  of  bis  book,  are  intended 
as  notices  to  inform  the  parties  of  the  terms  of  the  sale ; 
but  the  contract  is  binding  froffl  the  original  entry  made 
by  the  broker.  (4) 

An  auctioneer,  who  presides  at  the  sale  of  goods,  is 
considered  to  be  the  agent  of  the  purchaser  as  well  as  of 
the  seller,  and  a  memorandum  pf  the  bargain  signed  by 
him  will  be  binding  upon  both  parties.  (5)  This  has' 
been  uniformly  held,  ever  since  the  caee  of  Simon  v. 
Mutivos.  (6)  As  to  the  question,  what  is  a  surBctent 
memorandum  of  a  sale  by  auction,  several  cases  have 

(I)  Kgerton  v  Maltbewi,  6  Gut,  203.  Lord  EDenborough  C.  J.  beld 
307.  Id  this  cuey  howerer,  it  »  to  he  that  ■  note  oriole,  wnittrn  by  the  plain- 
obierved,  the  rait  tf  fay/nail,  (lumrlj,  till"  under  the  delendani'i.  inunction, 
so  much  per  pound,)  wai  Haled  ;  and  and  containing  the  defendant'!  name, 
fca  this  libra  a  medium  for  the  ealeala-  would  not  bind  thr  attendant  ajiivm- 
thn  of  the  whole  "mount,  It  mny  prop-  arandvm  xgntd  o*  fat  agent-  TbCrA 
erlf  be  conndered  the  tame,  at  if  the  wu  not  the-leatt  evidence  in  ihli  ca»e, 
■snuot  iUeirhadbeesipecined.  Thi«  (hat  the  •ellrro[  the  goods  had  been 
eireuantance  doei  not  appear  to  hate  a'ulhoriied  ai  agapC  to  write  down  the  W 
been  noticed.  name  ui  thr  dufantttnt  (:he  pnrehaier.) 

(II)  See  ante, p.  374.  (J)  Simon  v  nttivot,  t    BUc.  19S. 
(3)7    EaiL    463      3    Taunt.    113.    See  ante,  p.  37».  ;(79. 

Herniajiy^ealr.iCaiHob.  :iL7  fffj  dee?  Bl*V  Hfi.     2  Taunt.  45- 

(4)  H»*in»ii  v  Neafc,  2  Cantjih.  S:)T  In 
the  can  of  Wright  t  l)anuaU,  SCaiupb. 
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been  already  cited  with  reference  to  the  fourth  section 
which  apply  equally  to  the  seventeenth.  And  in  addi- 
tion to  those  cases,  that  of  Phillimore  v.  Barry,  (6)  may 
properly  be  mentioned.  There,  the  auctioneer  had 
written  in  the  printed  catalogue  the  initials  of  the  name 
of  the  defendant's  agent  (t©  whom  the  goods  were  sold) 
together  with  the  prices,  opposite  to  the  lots  purchased 
by  him,  and  the  principal  afterwards  in  a  letter  to  the 
,  agent  recognized  the  contract;  and  it  was  held,  that  the 
**  -  letter  and  the  entry  in  the  catalogue  might  be  coupled 
together,  and  would  constitute  a  sufficient  memorandum 
of  the  bargain  within  the  statute  of  frauds,  (a) 


Sect.*  II. 

' '  Of  the  Proof  of  Deeds  and  Agreements* 

Subptcoadu-  ^p  any  deed  or  other  writing,  necessary  to  be  produ- 
ced at  the  trial  of  a  cause,  is  in  the  possession  of  a  third 
person,  the  legal  process/or  compelling  him  to  produce 
it  is  by  suing  out  a  writ  of  subpoena  ad  testificandum, 
(to  enforce  his  personal  attendance,)  and  inserting  a 
special  clause,  called  a  duces  tecum,  which  specifies 
the  writings  required,  and  commands  him  to  produce 
them  at  the  trial.  The  writ  of  subpoena  duces  tecum, 
like  some  other  writs  of  undoubted  antiquity,  is  not  to 
be  found  in  the  registrum  brevium ;  but  it  can  be 
traced  in  practice  as  far  back  as  the  time  of  Charles  II, 
and  probably  existed  much  earlier,  as  such  a  compulso- 

10,,  \  (I)  1  Campb.  513. 


(a)  C.  J.  Marshall  remarki  on  the  statute  generally  — "  Already  have  to  ma- 
ny cases  been  taken  out  of  the  statute  of  frauds,  which  seem  to  be  within  its  let- 
ter, that  it  may  well  be  doubted  whether  the  exceptions  do  not  let  in  many  of 
the  mischiefs  against  which  the  rule  was  intended  to  guard.  The  best  judges  in 
England  have  been  of  opinion  that  this  relaxing  coostruction  of  the  statute  ought 
not  to  be  extended  further  than  it  has  already  been  carried,  and  this  court  c»- 
Ursly  concurs  in  that  opinion.11    Grant  v  NayUtr%  4  Oranch  235. 
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ry  process  is  essential  to  the  constitution  of  courts  of  jus- 
tice.    A  witness,  served  with  this  subpeena,  is  obliged 

.to  attend ;  and,  though  it  will  be  a  question  for  the  con- 
sideration of  the  judge,  whether  he  ought  to  be  com- 
pelled to  produce  the  writings  in  his  possei-slon,  yet  un- 
doubtedly he  ought  to  be  ready  to  produce  them,  if  or- 
dered by  the  court  ;(a) and,  in  case  of  disobedience 
without  sufficient  *cause,  will  be  liable  to  an  attach-  *■  338 
ment,  or  to.  a  special  action  for. damages.  (1)  If  the 
writing,  which  he  is  called  upon  to  produce,  would 
have  a  tendency  to  subject  him  to  a  criminal  charge,  or 
to  a  penally,  or  any  kind  of  forfeiture,  the  court  will  ex- 
cuse him  from  producing  it,  as  well  as  from  answering 
any  question  of  the  same  tendency  ;  but,  from  analogy 
to  the  rule  respecting  parol  testimony,  (and  there  seems 
to  be  no  good  reason  for  allowing  a  greater  privilege  in 
the  one  case  than  in  the  other,)  he  would  not  be  excus- 
ed from  producing  a  paper  in  his  possession,  relevant  to 
the  matter  in  issue,  on  the  ground  that  it  might  establish,  _ 
'  or  tend  to  establish  against  him  the  fact  of  his  being  in 

.debt,  or  subject  him  to  a  civil  suit.  (2)  (l>j 

If  writings  are  in  the  possession  of  a  party  to  the  suit,  Notkn  io  p>o- 
the  other  party  has,  in  general  no  means  of  compelling 
their  production ;  and  the  utmost,  therefore,  that  can  [387] 
be  expected  of  him,  in  such  circumstances,  is  to  give 
the  best  evidence  which  the  nature  of  the  case  admits. 
In  some  instances,  indeed,  where  the  writing  is  deposit- 
ed in  the  custody  of  a  defendant,  as  a  trustee  for  all  parties 


(0  Amty 

Long,  9  Eiit,  473. 

(:)  SeeiUt.  4GQ.3.C.  37.  ante,  ■ 
21j. 

(1)  Thus, 

<U,  14.  n.  (0 

tiirt'tj-  in  a  Land  fiir  ■ 
; '."!  ,.    vMlBB  of  llle 

sbsll  be  ol.li 
n  wit  be!    1 

I  !■:,,  1  ■ 

■  In  uvidma  on  WDDpifcl)  i  da 

■                          .         ■    ■  ■ 
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interested,  courts  of  law  will  order  him  to  furnish  the 
plaintiff  with  a -copy,  and  produce  the  original  at  the  tri- 
al.faj    Thus,  in  a&  action  for  a  stake  won  at  a  horse- 
race, the  defendant,  who  was  the  stake-holder,  was  or- 
dered to  produce  a  copy  of  the  racing  articles,  without 
which  the  plaintiff-could  not  proceed.  {1)    So,  in  a  late 
case  in  an  action  of  covenant,  the  court  of  Common  Pleaf 
granted  the  plaintiff  a  rule  for  taking  a  copy  of  an  in- 
denture of  -assignment  of  a  lease,  made  between  the 
.plaintiff  and  defendant,  as  the  only  part  of  the  indenture, 
which  had  been  executed,  was  in  the  hands  of  the  de- 
fendant ;  (2)  the  parties,  in  this  case,  having  executed 
*>ne  part  only  of  the  indenture,  in  order  to  save  the  ex- 
pense of  double  staftps,  the  Court  thought  it  a  necessary 
*  337     consequence,  that  the  party,  who  *had  the  custody,  un 
dertook  to  produce  the  deed,  when  necessary,  for  the  u-< 
of  the  other  contracting  party.    And  upon  the  samr 
•     principle,  in  an  action  by  seamen  to  recover  wages,  tin 
defendant  is  compellable  to    produce  the  ship's  arti 
cles;(3)  for,  the  contract  for  wages  always  remains  ir. 
the  possession  of  the  master,  and  the  statutes  (which  re 
quire  a  written  agreement  in  the  case  of  foreign  voy- 
ages,  (4)  and  in  the  case  of  certain  vessels  employed  in 
the  coasting  trade,)  (5.)  expressly  enact,  thatf  where  i1 
becomes  necessary  to  produce  the  contract  in  court,  nc 
obligation  shall  lie  of  the  seamen  to  produce  it,  but  oi 
the  master  or  owners  of  the  ship  ;  and  that  no  seamci 

(1)  Gracewood  v ,  Barnes,  439.  does  not  apply  to  the  case  of  a  Britis1 

{2)  Blakey  v  Porter,  I  Taunt.  386.  seaman  entering  on  board  of  a  forei^, 

-Ring  v  King,  4  Taunt.  666.  ship  in  a  British  port,  but  is  confined  » 

(:j)  Johnson  v  Lewellyn,  6  Esp.  N.  voyages  on  board    of    British    shi-; 

P.  C.  101.     1  Taunt.  386.  Dick  man  v  Benson,  3Campb.  SdUO. 

(4)  St.  2G.lt  36.     This  statute        <5)  St  31  0. 3.  c.  39. 


(a)  As  between  two  persons  respectively  admitting  themselves  to  be  tenants 
common  with  each  other,  a  court  of  equity  will  order  .the  production  of  tit 
deeds  in  the  hands  of  either,  for  the  other's  inspection.    Lambert  v  Ri*ger$y< 
Mcrimlt  Rep.  489: 
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shall  fail,  in  any  suit  or  process  for  the  recovery  of  wa- 
ges, for  want  of  its  produclion.f 

Where  a  person  is  sued  on  a  written  security,  which  [38KJ 
lie  has  given  for  the  benefit  of  third  persons,  and  he  af- 
terwards gets  possession  of  the  writing,  the  Court  will 
compel  him  to  produce  it,  (that  it  may  be  stamped  pre* 
vious  to  the  trial,)  on  the  application,  of  the  plaintiff, 
who  is  interested  in*  the  paper,  though  he  has  not  signed 
it  as  a  party.  (1)  The  ground  of  the  application  is,  that 
the  applicant  has  an  interest  in  the  writing,  the  produc- 
tion of  which  is  required ;  and  he  may  be  interested, 
though  not  (technically  speaking)  a  party.  A  person,, 
who  takes  an  estate  by  way  of  remainder,  is  not  a  party 
to  the  deed,  by  which  his  estate  is  created,  but  he  has  a 
strong  interest  in  the  deed*  and  is  entitled  ta  compel  the 
production.  (2)  Whether  the  other  party,  against 
whom  the  applicatioais  made,  will  be  compelled  to  pro-  » 
duce  the  writing,  must  depend  upon  his  right  of  posses- 
sion- In  some  of  the  cases  before-mentioned,  lie  was 
considered  as  standing  in  the  situation  of  trustee ;  in  the 
last  case,  he  had  mx  right  to  the  possession  of  the  writing,, 
which  was  orignally  deposited  in.  the  hands  of  a  third 
person  for  the  benefit  of  the  creditors  of  a  bank,  who 
brought  the  action*  Rut  where  an  instrument  is  exe- 
cuted by  two  parties,  each  of  whom  keeps  a  part,  the 
Court  will  not  compel  the  one  party  to  produce  his 
part,  in  order  to  support  an  action  against  himself.  (3) 
Suppose,  for  instance,  a  bond  were  executed,  and  after- 
wards lost  by  the  obligee,  he  has.  no  right  to  demand  of 
the  obligor  to  produce  a  copy  in  his  possession. 

(1)  Batemaov  Philips,  4 Taunt.  157.        (:i)  Street  v    Brown*    1  Marshall 

(2)  lb.  161.  610. 


fxThe  captain  must  produce  the  articles  at  the  trial,  though  he  has  not  received 
a  notice  for  that  purpose,  if  he  would  found  any  objection  opon  them,  or  resort  to 
them. in  making  hit  defence.    The  statute  ha*  introduced  an  exception  to  to*, 
general  rule  upon  this  subject.    Bewman  v  M«h  zelraan,  2  Caa$b>  315. 


•  ,r    t 
*J\..  ' 
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In  an  Action  between  the  plaintiff  (a  factor)  and  de- 
fendant (a  grazier,)  the  Court  of  King's  Bench,  on  the 
motion  of  the  defendant,  made  a  rule  for  the  plaintiff  to 
shew  cause,  why  he  should  not  produce  at  the  trial  the 
several  books,  in  which  he  entered  the  amount  of  beasts 
sold,  and  of  money  received  on  the  defendant's  account : 
and,  no  cause  being  shewn,  the  rule  was  made  abso- 
lute. (1)     The  rule,  which  Lord  Mansfield  laid  down  in 
such  cases,  is  said  to  be,  that,  wherever  the  defendant 
•would  be  entitled  to  a  discovery,  he  should  have  it  in  a 
court    of  law,   without  going  into   equity.  (2)  (a)     In 
causes  on  policies  of  insurance,  it  is  now  the  common 
practice  to  obtain  a  judge's  order,  calling  upon  the  as- 
sured to  produce  to  the  underwriters,  up#n  affidavit,  all 
papers  in  the  possession  of  the  former,  relative  to  the 
matters  in  issue  ;  (b)  and  if  the  one  party  is  not  content 
with  such  papers  as  are  produced  under  the  order,  the 

(1)  Goaterv  NunnHy,  Z  Str.  11*0.  B.  1  Tidd  Pr  589.     See  Smith  v  D.'o; 
Ward  v  Apprice,    6  Mod.   Rep.  264  Northumberland,  I  Cox  Cb.  C.  30  i  :«o 
contra.  Burton  v  Neville,  2  Cox.  212.     Caav 

(2)  Barry  v  Alexander,  25  G.  3.  K.  bell  v  French,  ib.  286. 


(a)  By  the  15th  section  of  the  judiciary  act  of  the  U.  S.  it  is  provided  that  the 
courts  of  the  U.  S.  "  Shall  have  poorer  in  the  trial  of  actions  at  law,  on  motion 
and  due  notice  thereof  being  given,  to  require,  the  parties  to  produce  books  o. 
writings  in  their  possession  or  power,  which  contain  evidence  pertinent  to  thd 
issue,  incases  and  under  circumstances  where  they  might  be  compelled  to  pro 
duce  the  same  by  tiie  ordinary  rules  of  proceeding  in  chancery;  and  if  a  plaimi'l 
shall  fail  to  comply  with  such  order,  to  produce  books  or  writings,  it  shall  ht 
lawful  for  the  courts  respectively,  on  motion,  to  give  the  like  judgment  for  the  ck 
fendaot  as  in  cases  of  nonsuit;  and  if  a  defendant  shall  fail  to  comply  with  si;  ] 
order,  to  produce  book?  or  writings,  it  shall  be  lawful  for  Hie  courts  respect  ivrly 
on  motion  as  aforesaid,  to  give  judgment  again;t  him  or  her  by  default."  Tin 
act  does  not  designate  to  whom  the  notice  shall  be  given,  but  the  court  trill  »1 
ways  keep  the  cause  under  their  control  for  the  purposes  of  substantial  justice,  an 
never  suffer  either  party  to  be  entrapped.  If,  for  instance,  notice  is  served  on  a 
attorney,  where  his  client  lives  at  a  great  d  Stance,  this  will  always  be  deemed 
sufficient  reason  to  postpone  the  trial,  till  a  full  opportunity  has  been  afforded  f< 
the  attorney's  comomnicatin^  the  rule  to  the  client.  If,  likewise,  the  court  fit: 
that  the  deeds  are  actually  on  record,  they  will  not  indulge  the  party  with  a  m 
for  producing  them,  merely  as  a  cheap  mode  of  procuring  evidence,  itty^r^ 
Lessee  v  Gtyger,  2  DalL  332.    * 

(&)  Buch  a  rule  was  granted  by  the  supreme  Court  in  the  case  of  Larrrcn-i 
Octetn  Insurance  C*.  1 1  Johns.  Rep.  245.,  where  the  ferm  of  the  roJe  ie  given. 
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other  party  will  be  obliged  th  make  an  affidavit,  deny- 
ing the  relevancy  of  those  which  he  withholds.  (1) 
This  ^practice  has  been  adopted  for  its  great  conven- 
ience, as  it  saves  the  delay  and  expense  of  a  bill  in  equi- 
ty. But  the  practice  in  Chancery  invariably  is,  that  a 
party  is  entitled  only  to  extracts  of  letters,  if  the  other 
party  will  swear,  that  the  passages  extracted  are  the  only 
parts  relating  to  the  subject-matter.  (2) 

*  In  general,  one  party  has  not  the  means  of  compelling 
the  other  party  to  produce  any  writings  in  his  posses- 
sion, however  necessary  they  may  be  for  the  prosecution 
of  his  suit.  If  such  evidence  is  required,  the  rule,  both 
in  civil  and  in  criminal  cases,  (3)  is  to  give  the  opposite 
party  or  his  attorney  (4)  a  regular  notice  to  produce 
the  original;  (a)  not,  that  on  proof  of  the  notice  he  is 
compellable  to  give  evidence  against  himself,  or  that,  if 
he  refuses  to  produce  the  papers  required,  such  a  cir- 
cumstance is  to  be  considered  as  conclusive  against 
him,  (5)  but  the  consequence  will  merely  be,  that  the 
other  party,  who  has  done  all  in  his  power  to  supply  the 
best  evidence,  will  be  allowed  to  go  into  evidence  of  an 
inferior  kind,  and  may  read  an  examined  copy,  or  give 
parol  evidence  of  the  contents. 


M7 


(I)  Clifford  v  Taylor,  1  Taunt.  167 
Geldsehmklt   v  Marrvat,    1    Campb. 

(0  1  Tauot.  167. 

(3)    The    Attorney-General    v   Le 


Merchant,  2  T  R.  201.  n. 

(4)  I  T.  R    203.  n.    Catet  q.  t.  r 
Winter,  3  T  R.  306. 

(5)  Cooper  v   Gibbons,    3  Caimb. 
363. 
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(o)  Vide  Waring  v  Warren,  1  John*: Rep.  340,  Rogers  %  Rogers  v  Va»  Hot 
sen,  12  Johns.  Rep.  221.  Dobbin  v  Watkins,  Coleman  33.  A  party  wbs  crow- 
examines  a  witness  cannot  introduce  through  him  any  other  proof,  than  would  have 
been  legal  bad  be  originally  produced  the  witness,  and  therefore  he  cannd  exam- 
ine him  as  to  the  content!  of  a  written  instrument,  without  showing  thrt  notice 
had  been  given  to  the  opposite  party.  Jacks9n  d.  Van  Slpck  if  others  v  Son,  2 
CaintM'  Rep.  178.  And,  although  notice  has  been  given  to  the  plaintiff  'o  produce 
certain  letters,  the  defendant  cannot  cross-examine  the  plaintiff's  wifeene*  as  to 
their  contents,  it  b  the  evidence  of  the  defendant  and  must  be  introioced  in  iU 
proper  turn.  Graham  fair  Dyster,  9  Slarkie  Rep.  21 .  Sidenvys  v  Dyson,  it 
49.  If  no  notice  has  been  given  to  produce  papers,  nothing  can  be  presumed  from 
♦heir  non-prod  act  ion.    Watkins  r  Pinlmn,  1  Cox  Rep.  378. 
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l*      *  Before  this  secondary  tvidence  can  be  admitted,  it 

ought  to  be  clearly  shewn,  that  the  writing  required,  is 
in  the  possession  of  the  other  party,  and  that  a  notice  to 
produce  it  has  been  regularly  served.  («)    The  degree 
of  evidence,  which  may  be  necessary  to  prove  the  fac* 
of  possession,  will  depend  so  much  on  the  nature  of  the 
transaction,  and  the  particular  circums'ances  of  each 
individual  case,  it  is  scarcely  possible  to  lay  down  any 
general  rule  upon  the  subject.     Slight  evidence  may  he 
sufficient,  in  many  cases,  to  raise  a  presumption,  that  the 
writing  is  in  the  possession  of  a  party,  when  it  exclusive 
Iy  belongs  to  him,  and  regularly  ought  to  be  in  his  pos- 
session according  to  the  course  of  business.    In  the  case 
of  Henry  v.  Leigh,  (1)  the  solicitor  to  a  commission  oi 
bankrupt  proved,  that  he  had  been  employed  by  the  de» 
fendant  to  solicit  his  certificate  under  the  commission, 
and  that,  looking  at  the  entry  of  charges,  he  had  no 
doubt  the  certificate  was  allowed  ;  it  was  therefore  pre- 
sumed that  the  certificate  came  to  the  defendant's  po- 
session. 

(1)  3Ca«pb.  m 


(o)-  It  has  been  held  that  the  necessity  of  proving  notice  was  not  dispensed  h  h.> 
by  showing  that  the  deed  had  been  lost  while  io  the  hands  of  a  person  who  hac 
nsssessioo  of  it  for  the  opposite  party:    Smallwood  v  MUchtlL,  2  Hayn    14.', 
Whether  a  paper   produced   pursuant  to  a  notice  for  that  purpose    iminc 
dsitely  becomes  evidence,  and  may  be  used  by  the  party  producing   it?    oi 
may  (he  party  giving  the  notice,  first  inspect,  and  then  reject  it  or  not  ?  Quart 
Vile  Lawrmct  v  Van  fftrnt,  I  Coitus'  R(j>  276.    Where  the  two  judges  wlx 
delivered  opinions,  differed  on  this  point.     In  Kenncy  v  Van  Home  Sf  Clarkson 
Spencer,  J.  delivering  the  opinion  of  the  court,  says,  "  It  appears  to  me  that  tl. 
notice  to  produce  a  paper  and  calliog  for  its  inspection,  ought  to  be  considered  a 
analogous  to  a  bill  for  discovery,  where  most  certainly  the  answer  is  not  evident- 
hut  for  the  adverse  party."    1  Jthns.  Rep.  205.    In  Sayer  v  Kitchen,  1  Ksp,  R> 
I'll,  aote,  211.    Ld.  Keoyon  held  that  if  one  party  calls  for  the  other  party 
books,  but  when  they  are  produced,  declioes  using  them,  the  mere    calling  \ 
thera  will  not  make  them  evidence  for  the  adverse  party.    In  Wharttm  v  Ran 
/edge,  b  ttp  Rep.  %V>.  Lord  Ellenborough  says— u  You  cannot  ask  for  a  book 
the  opposite  party,  and  be  determined  upon  the  inspection  of  it,  whether  you  * 
use  it  or  not    I f  you  call  for  it,  you  make  it  evidence  for  the  other  asde,   if  t  h 
think  fit  to  use  it."    If  a  party  who  gives  notice  to  produce  papers  aftenff  a i 
waives  reading  them  in  evidence,  he  may  do  so,  and  the  papers  are  not  made  *> 
dence  by  the  notice  calling  on  the  opposite  party  for  them.    BKgkt  v  jtsttlty 
Peter's  Rep.  \y    Vide  anU  28,  29.    Lnvrtnu,  v  Oc*n  Ins.  Co.  11  Johns.  *..'■ 
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Proof  of  having  sent  a  notice  or  other  paper  by  the 
post  has  been  frequently  considered,  in  mercantile  trans- 
actions, to  be  sufficient  proof  of  notice  to  the  party,  to 
whom  it  was  directed ;  and  this  on  a  principle  of  gene- 
ral convenience.    A  question  has  sometimes  arisen,  as 
to  the  requisite  proof  of  the  fact  of  sending  by  the  post. 
In  the  case  of  Hagedorn  v.  Reid,  (1)  where  it  became 
necessary  to  prove  that  a  license  to  :rade  had  been  sent 
by  the  plaintiff  to.  A-  B.,  it  was  proved  to  be  the  invaria- 
ble course  of  the  plaintiff's  office,  that  the  clerk  who  co- 
pies a  license  sends  it  off  by  the  post,  and  writes  on  the 
'copy  a  memorandum  of  his  having  done  so  ;  a  copy  of 
the  license  in  question  was  produced  from  the  plaintiff's 
letter-book,  in  the  hand-writing  of  a  deceased  clerk,  who 
had  written  a  memorandum  stating  that  the  original  had 
•been  sent  to  A.  B. ;  and  a  witness  acquainted  with  the 
plaintiff's  mode  of  transacting  business  swore,  that  he 
had  no  doubt  the  original  was  sent  according  to  the 
statement  in  the  memorandum  ;  this  evidence  was  held 
to  be  sufficient,  (a)     In  the  case  of  Hetherington   v. 
Kemp,  (2    where  the  question  was,  whether  the  defend- 
•  ant  had  received  notice  of  the  dishonour  of  a  bill  of  ex-       f^H 
•change,  it  was  proved,  that  on  the  day  after  the  bill  be- 
came due,  the  plaintiff  wrote  a  letter  addressed  to  the  de- 
fendant, stating  that  it  bad  been  dishonoured,  that  this 
letter  was  put  down  on  a  table,  where,  according  to  the 
usage  of  his  counting  house,  letters  for  the  post  were  al- 
ways deposited,  and  that  a  porter  carries  them   from 
thence  to  the  post-office.     But  the  porter  was  not  called) 
and  there  was  no  evidence  as  to  what  had  become  of  the 
better,  after  it  was  put  down  upon  the  table.    A  notice 
to  produce  the  letter  had  been  served  upon  the  defend* 

(1)  3Ctunpb.  379.    (2)  iCampb.  193. 


(a)  The  book  of  tbe  messenger  of  a  bank  who  was  dead,  in  which,  in  the  court* 
of  his  duty,  be  entered  memoranda  of  demands  and  notices  to  t'ue  promiteet  and 
endorsers  opon  note*  left  in  tbe  bank  for  collection,  vm  received  in  evidence  of* 
demand  oo  the  maker,  and  notice  to  tbt  defendant  ms  endorser  ef  a  no*e  so  left  to 
collection.     ffefeA  r  Btrrttt,  15  Mm.  389. 
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ant.  It  was  contended  for  the  plaintiff,  that  this  was 
good  prima  facie  evidence,  that  the  letter  had  been  sent 
by  the  post.  Lord  Ellenhorough  held,  that  some  evi- 
dence ought  to  be  given,  that  the  letter  had  been  taken 
from  the  table  in  the  counting-house,  and  put  into  the 
post-office.  If  the  porter  had  been  called,  and  if  he  had 
said,  that,  although  he  had  no  recollection  of  this  partic- 
ular letter,  he  invariably  carried  to  the  post-office  all  the 
letters  found  upon  the  table,  this  might  have  been  suffi- 
cient :  but  it  was  not  sufficient  to  give  such  general  evi- 
dence of  the  course  of  business  in  the  plaintiff's  count- 
ing-house. 

The  rule,  which  requires,  that  a  party  shall  have  pre- 
vious notice  to  produce  a  written  instrument  in  his  pos- 
*  339  session,  *  before  the  contents  can  be  proved  as  evidence 
in  the  cause,  has  been  made  with  good  reason ;  in  order 
that  the  party  may  not  be  taken  by  surprise,  in  cases 
where  it  must  be  uncertain,  whether  such  evidence  will 
be  brought  forward  at  the  trial  by  the  adverse  party. 
But  this  reason  will  not  apply'to  cases,  where  from  the 
nature  of  the  proceedings  the  defendant  has  notice,  that 
the  plaintiff  means  to  charge  him  with  the  possession  ol 
the  instrument,  fa)  It  cannot  here  be  necessary  to  give 
any  other  notice,  than  the  action  itself  supplies*  In  an 
action  of  trover,  therefore,  for  a  bond,  the  plaintiff  wa< 
allowed  to  give  parol  evidence  of  the  contents,  to  sup- 
port the  general  description  of  the  instrument  in  the  de- 
claration, without  having  given  the  defendant  previous* 


(a)  The  grounds  on  which  secondary  evidence  of  the  contents  of  written  instiu- 
tnents  is  admitted,  are  that  the  party  has  not  the  power  of  producing  them,  be- 
cause Uiey  are  either  lost  or  destroyed,  or  in  the  possession  or  power  of  the  ad- 
verse party.  At  law  it  is  not  known  till  the  time  of  trial  what  evidence  will  be 
offered  on  either  side;  a  party  therefore  in  order  to  entitle  himself  to  give  parol 
wideuce  of  a  written  document,  on  the  ground  of  its  being  in  the  possession  of  his 
adversary,  ought  to  give  him  notice  to  produce  it,  for  otherwise  nan  constat  that 
the  best  evidence  might  not  be  had :  but  when  from  the  nature  of  the  proceed- 
»n*s,  the  party  must  know  that  the  contents  of  a  written  instrument  in  his  pos«es- 
vion  will  come  in  question,  it  is  not  necessary  to  give  any  notice  for  its  productions 
V'nnd  v  Strickland.  2  MtritaU  4M. 
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CI)  How  v  Hall,  14  East,  274.   Scott        (4)  Cor.  Buller  J.  and  IJeaih  J.  0 

v  Jones,  4  Taunt.  80:>      Jolley  v  Tay-  B.  1781     1   Eist,  P.  C.  I.M.  from  MS. 

lor,  I  Campb.  H3.#  Butcher  v  Jarratt,  of  Gould  J.    These  copies  were  reject- 

3  Bon.  &  Pull.  \  13.  ed  on  another  c round,  because  the  ori- 

(2)  1  Leach  Cr.  C.  330.  ginals  had  not  been  traced  to  the  pris- 

(3)  6  St.  Tr.  263.    R.  ▼  Mcors,  6  oner's  possesion.    See  Howell's  Col. 
East,  421.  D.  of  St.  Tr.  vol.  xxi.p.  737. 


— <- 


(a)  Ace.  Tht  Commonwealth  v  Mtstingtr  Sf  others,  I  Binney  273.     The  People 
v  Holbrooke  13  J  ohm.  Rep.  90. 

(6)  So,  io  a  civil  action,  io  Connecticut,  under  the  statute  of  that  state,  hy  a 
person  injured  by  a  forged  note,  against  the  forger,  it  was  held,  that  the  note  be- 
ing in  the  possession  of  the  defendant,  netice  to  produce  it  was  unnecessary 
Rots  v  Bruce,  1  Day  100.    Where  an  attorney,  a  witness,  refated  to  produce  «* 

6f 


i»*, 


notice  to  produce  it.  (1)    And  on  a  prosecution  for  steal-. 
ing  a  promissory  note  or  other  writing  described  in  the 
indictment,  parol  evidence  of  the  contents  will  be  re- 
ceived, without  any  formal  notice  to  the  prisoner  to  pro- 
duce the  original,  (a)    In  Aickles'  case,  (2)  on  an  in- 
dictment for  stealing  a  bill  of  exchange,  all  the  judges 
held,  that  such  evidence  had  been  properly  admitted, 
though  it  was  proved  in  that  case,  that  the  bill  had  been 
seen  only  a  few  days  before  the  trial,  in  a  state  of  nego- 
tiation, in  the  hands  of  a  third  pers6n,  who  had  been 
served  with  a  subpoena  duces  tecum,  but  who  did  not 
appear.     And  in  Layer's  case,  (3)  on  an  indictment  for 
high  treason,  where  it  was  proved  that  the  prisoner  had 
shown  a  person  the  paper,  containing  the  treasonable 
matter  laid  in  the  indictment,  and  then  immediately  put 
it  into  his  pocket,  that  person  was  permitted  to  give  parol 
evidence  of  the  contents  of  the  paper.     And  in  the  case 
of  De  la  Motte,  (4)  on  an  indictment  for  a  traitorous  cor- 
respondence with  the  French  government,  where  the 
question  was,  whether  examined  copies  of  the  treasona- 
ble papers  (which  had  been  ^secretly  opened  at  the     #  «,* 
post-office,  and  copied,   and  then  forwarded  to   their 
place  of  destination,)  were  admissible  in  evidence,  the 
Court  held,  that  they  might  be  admitted,  after  proof  that 
the  originals  were  in  the  hand-writing  of  the  prison- 
er.  (b) 
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Nor  does  the  principle  of  the  rule  apply  to  the  case, 
where  a  party  to  the  suit  has  fraudulently  got  possession 
of  a  written  instrument  belonging  to  a  third  person  ;  as, 
where  a  witness  was  called,  on  the  part  of  the  defendant, 
to  produce  a  letter  written  to  him  by  the  plaintiff,  and  it 
appeared  that  after  the  commencement  of  the  action  he 
had  given  it  to  the  plaintiff;  in  this  case,  though  notice 
to  produce  had  not  been  given,  parol  evidence  of  the 
contents  was  admitted,  because  the  paper  belonged  to 
the  witness,  and  had  been  secreted  in  fraud  of  the  sub- 
poena. (1) 


The  counterpart  of  a  deed  is  evidence  against  the  per- 
son who  signed  it,  and  against  his  assignee,  without  giv- 
ing notice  to  produce  the  original.  Thus,  in  an  action 
against  the  master  of  an  apprentice,  for  not  inserting  in 
the  indenture  of  apprenticeship  the  true  consideration, 
an  averment  in  the  declaration,  that  A.  B.  by  a  certain 
indenture  put  himself  apprentice  to  the  defendant,  may 
be  proved  by  that  part  of  the  indenture  which  the  do 
fendant  executed.  (2)  So,  in  an  action  of  ejectment, 
upon  a  condition  of  re-entry  for  non-payment  of  rent 
against  the  assignee  of  a  lease,  proof  of  the  counterpart; 
executed  by  the  original  tenant,  is  sufficient  proof  of  ilu 
assignee's  holding  on  the  same  terms.  (3) 

Another  case  may  here  be  mentioned,  in  which  a  ma 
jority  of  the  judges  in  the  Court  of  King's  Bench  wen 
of  opinion,  that  want  of  notice  was  not  a  sufficient  ob 
*  341  jection  ^against  receiving  parol  evidence  or  the  con 
tents  of  a  deed,  because  it  appeared  that  the  deed  Use! 
was  in  court  in  the  possession  of  the  opposite  party.(4 

(0  Leeds  v  Cook,  4  E?p.  N.  P.  C.  mire,  8  East,  4B7. 

l*5t>-  (4)  Doe  on  the  several  demise*    < 

.      (*i)  Rurlei'h  v  Stibh?,  5  T.  R.  465.  Haldane  und  Urry  v  Harvey,   4  Bui 

.  (3j  Roe  linn.  W>-1  v  Davie,  7Ea*t,  $4H4.     See  Doe  dein.  Wartney  v  lire] 

S63.  Mdtor,  &c.  of   Carlisle  v  Bla  I  Starkie,  283. 


paper  delivered  to  him  by  his  client,  (whether  a  party  to  the  canse  on  trial, 
not,  doe*  not  appear,)  a  copy  was  allowed  to  be  given  in  evidence.     L»yn  1>, 
JuddfSDaym.        *  .*     - 


Seel.  ■-'.]     Of  the  .1  ,J  Agrewrm. 
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The  fact  of  the  conveyance  coming  out  on  cross  exami- 
nation could  make  no  difference.  The  plaintiff's  coun- 
sel were  not  obliged  to  produce  the  deed,  for  no  man 
can  be  obliged  to  produce  evidence  against  himself ;  the 
only  consequence  of  a  notice  to  produce  would  have 
been  the  admission  of  inferior  evidence."  Upon  this 
case  it  mav  be  observed,  that  the  fact  of  Haldane's  hav< 
ing  conveyed  away  all  his  interest  to  Urry  seems  to  have 
been  assumed  as  satisfactorily  proved  ;  but  from  tin 
opinion  of  Mr.  Justice  Yates,  (which  seems  to  be  th< 
better  opinion,)  it  may  be  collected,  that  there  was  nc 
legal  proof  of  any  conveyance  of  title  out  of  Haldaw 
and  that  the  answer  of  the  witness,  upon  which  the  dc 
fendant's  argument  rested,  was  as  inadmissible  in  ev 
dence  on  the  cross-examination,  as  it  would  have  bee: 
on  an  examination  in  chief.  The  true  objection  to  sue 
evidence  is,  that  the  witness  was  speaking  to  the  conten 
of  a  deed,  when  there  had  been  no  notice  given  to  pr< 
duce  the  original ;  and  it  does  not  appear  to  be  a  sufl 
cient  answer  to  say,  that  the  deed  is  in  court ;  for,  if  tl 
party  had  received  a  regular  notice  to  produce  it,  I 
might  have  come  prepared  with  evidence  to  repel  ar 
inference*  which  the  production  of  the  deed  might  ha' 
.    raised  against  him. 

Proof  of  notice.  A  parol  notice  to  produce  writings  may  be  proved  I 
a  third  person  who  delivered  the  notice,  or  by  one  \\\ 

Xfyo\  beard  it  delivered  ;  and  a  written  notice  may  be  pro\j 
by  a  duplicate  original.  (1)  A  notice  to  quit  may  be  pr< 
edin  the  same  manner  by  a  duplicate  original,  in  an  j 
tion  of  ejectment.  It  may  be  objected,  that  the  duplicj 
is  not  the  best  evidence  of  the  contents  of  the  notice  del 
ered,  as  the  supposed  duplicate  original  may  be  inac< 

*  343  rate,  and  the  -^contents  may  be  proved  to  a  certainty 
the  production  of  the  notice  itself;  but  on  the  ot 
hand,  extreme  inconvenience  would  arise  from  a  stri< 

(I)  Gotlieb v  Danvere,  1  Esp.  N.  P.  C.  4W.    Surtcei  v  Hubbard,    4  K<] 
■     P-  C.203. 
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fiJ^nde^nH     *^a  Party  *n  compliance  with  a  notice  should  produce 
ti«,  bow  prov a  deed,  or  other  instrument,  called  for  by  the  adverse 

eu.  *  * 

party,  the  next  question  is,  which  of  the  parties  ought  to 
[396j  prove  the  execution,  the  one  who  calls  for  its  produc- 

tion, or  the  other  who  produces.     The  general  rule* 
laid  down  by  Mr.  Justice  Buller,  is,  that  "in  civil  ac- 
*  344     tions,  where  a  plaintiff  ^wishes  to  give  in  evidence  a 
deed  in  the  defendant's  custody,  he  gives  the  defendant 
notice  to  produce  it  \  and  the  deed,   when  produced, 
must  prima  facie  be  taken  to  be  duly  executed ;  be- 
cause  the  plaintiff,  not  knowing  who  are  the  subscrib 
ing  witnesses,   cannot  come  prepared  at  the  trial  to 
prove  the  execution."  (I)    Therefore,  in  a  case  of  set- 
tlement, where  the  respondents  had  given  notice  to  the 
appellants  to  prodhce  an  indenture  of  apprenticeship, 
by  which  the  pauper  was  bound  in  the  appellant  parish, 
and  which  indenture  was  accordingly  produced  at  the 
trial  of  the  appeal,  the  Court  of  King's  Bench  held,  tha' 
the  court  below  ought  not  to  have  required  the  respon 
dents  to  prove  the  execution,  but  that  the  indenture 
should  have  been  admitted  prima  facie  as  dulyexecu 
ted.  (2) 

Irf  the  next  reported  case  on  this  subject,  the  case  o 
Gordon  and  others  v.  Secretan,  (3)  Lord  Ellenborough 
C.  J.  said,  that  the  case  of  the  King  v.  Middlezoy  had 

m 

been  much  questioned  at  the  time,  and  since  overruled 
and  that  the  production  of  an  instrument  at  the  trial,  ii 
pursuance  of  a  notice,  would  not  supersede  the  necessi 
ty  of  proving  it  by  one  of  the  subscribing  witnesses,  ai 
in  ordinary  cases.  And  Mr.  Justice  Lawrence  added 
that  this  point  bad  been  so  ruled  by  Lord  Kenyon  in  < 
subsequent  case,  where  the  adverse  party,  having  notice 
to  produce  a  written  instrument,  produced  it  according 
ly  at  the  trial,  and  Lord  Kenyon  held,  that  the  party 

(1)  2  T.  R.  43.  (3)  8  Bast,  548.    Wether  it  on  v  Eds 

(!)  R.  t  Inhabitant*  of  Middlewy ,  2    iogtoo,  2  Campb.  04.  8.  P. 
T.R.4l.frT.  R.36& 


L.         .». 
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,  who  cAd  for  it,  was  bound  to  call  one  of  the  subscribe 
ing  witnesses  to  prove  the  execution.  In  the  case  of 
Gordon  and  others  v.  Secretan,  which  was  an  action 
upon  a  policy  of  insurance  on  shipped  goods,  the  plain- 
tiffs averred  in  their  declaration  that  they  were  interest- 
ed in  the  subject-matter  of  the  insurance,  and  the  defen-. 
dant,  intending  to  dispute  that  fact  at  the  trial,  gave  the  •  237 , 
plaintiffs  notjce  to  produce  certain  articles  of  agreement 
made  between  them  and  the  captain  of  the  ship,  by  which, 
as  it  was  contended,  *the  contrary  would  clearly  appear :  *  3f4a 
in  pursuance  of  this  notice,  the  plaintiffs  at  the  trial  pro- 
duced the  instrument  attested  by  two  witnesses*  and  in* 
sisted  that  the  defendant  should  call  one  of  them  to 
prove  the  execution.  The  point  was  so  ruled  at  nisi 
prius,  and  afterwards  confirmed  bj  the  Court  of  King's 
Bench.  From  this  case,  therefore,  it  might  be  inferred, 
that,  if  a  party  to  a  suit  in  consequence  of  a  notice,  pro- 
duces an  instrument  executed  between  himself  and  oth- 
ers, yet  that  the  other  party,  though  a  stranger  to  the  in- 
strument, ought  to  prove  the  execution,  if  he  means  to 
avail  himself  of  it  in  evidence. 

The  rule,  however,  has  been  properly  restricted  by 
the  late  case  of  Pearce  v.  Hooper  and  others.  (1)  .That 
was  an  action  of  trespass,  and  the  question  at  the  trial 
was,  whether  the  place,  in  which  the  trespass  was  al- 
leged, belonged  to  the  plaintiff  as  part  of  a  certain  es-  • 
tate;  the  defendants  gave  notice  to  the  plaintiff  to  pro- 
duce a  deed  of  conveyance,  in  which  the  estate  had  been 
conveyed  to  the  plaintiff  by  a  description  limited  to  a 
number  of  acres,  which,  it  was  said,  would  necessarily  ex- 
clude the  place  in  question ;  the  plaintiff  produced  the 
conveyance,  and,  on  the  authority  of  the  cases  before 
mentioned,  it  was  ruled,  that  the  defendant  ought  to 
prove  the  execution,  which  as  he  was  not  prepared  to 
prove,  the  instrument  could  not  be  received  in  evi* 
<ience.    But  on  a  motion  afterwards  for  a  new  trial,  tta 

O)  3  TwMt.  es.     * 
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Court  of  Common  Pleas  were  of  opinion,  that  ij^ras  not 
necessary  for  the  defendants  in  this  case  to  call  the  at- 
testing witness  to  prove  the  execution.     The  Court  ad- 
mitted, that  the  mere  possession  of  an  instrument  by  one 
party  cannot,  in  general,  absolve  the  other  party,  who 
calls  for  it,  from  the  necessity  of  producing  the  attesting 
witness.     "  An   instance  to  illustrate  this,9'   said  tlie 
Chief  Justice,  "  had  been  properly  put  in  the  case  of  a 
will,  cited  in  Gordon  v.  Secretan ;  for,  supposing  that 
an  heir  at  law  is  in  possession  of  a  will,  and  the  devisee 
*  3-16     brings  an  ejectment,  and  calls  on  tl^e  heir  *to  produce 
the  will,  there  the  heir  claims  not  under  the  will,  but 
against  the  will,  and  it  would  be  hard,  thai  the  will 
should  be  taken  as  proved  against  him,  because  he  pro- 
duces it.     But  that  is  very  different  from  the  case,  where 
a  man  is  called  upon  to  produce  a  deed,  under  which  he 
holds  an  estate.     The  defendant  (added  the  Chief  Jus- 
tice, with  reference  to  the  case  then  before  the  court,) 
has  no  interest  in  the  fee-simple  of  the  estate,  if  this  deed 
does  not  convey  it :  if  then  he  produces  the  deed,  under 
which  he  claims,  shall  it  not  be  taken  to  be  a  good  deed 
(so  far  as  relates  to  the  execution)  as  against  himself ?, 
The  other  Judges  concurred  in  opinion,  apda  new  trial 
was  granted.     The  result  therefore,  at  present  appears 
to  be,  that  when  a  party  to  a  suit,  in  pursuance  of  a  no- 
tice, produces  an  instrument,  to  which  he  is  a  party,  and 
under  which  he  claims  a  beneficial  estate,  it  will  not  be 
necessary  that  the  other  party,  a  stranger  to  the  instru- 
ment, should  call  an  attesting  witness  \o  prove  the  exe- 
cution, (^  but  that,  in  other  cases,  the  execution  ought 
to   be  regularly  proved  by  the  party,  who  offers  the 
instrument  as  part  of  his  evidence  in  the  cause,  '(b) 


(a)  So,  in  Beils  v  Badger,  12  Johns.  Rep.  223.  (in  which  the  court  do  not  ap- 
pear to  have  been  aware  of  (he  decision  in  3  Taunt)  it  Was  decided,  that  where 
a  deed  was  produced,  pursuant  to  notice,  by  a  person  who  was  a  party  to  it,  ant? 
derived  a  benefit  from  it,  it  was  prima  facie  to  be  taken  to  be  duly  executed. 

(ft)  In  Jackson  d.  Stewart  v  Kingsley*  17  Johns.  158.  Cb.  J.  Spencer,  in  i!c 
liver ing  the  opinion  of  the  court,' gays  that  he  considers  the  rule  above  laid  dowi 
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If,  id  compliance  with  a  notice,  the  party  produces 
the  writings  in  his'possession,  he  is  entitled  to  have  the 
whole  read  ;  (1)  and  if  a  writing  produced  refers  to  oth- 
ers with  such  particularity  as  to  make  it  necessary  to  in- 
spect them,  that  the  sense  may  be  complete,  or  referring 
to  other  writings  adopts  them  as  part  of  its  own  mean* 
ing,  he  may  insist  on  having  these  also  read  in  evi- 
dence. (2) 

If  a  party  intend  to  use  a  deed  or  any  other  written  .  Secondary  «?- 
instrument  in  evidence,  he  ought  to  produce  the  origin*  admitted. 
al,  if  he  has  it  in  his  possession ;  but,  if  the  instrument 
is  in  the  possession  of  the  other  party,  who  refuses  to 
produce  it  after  a  reasonable  notice,  or  if  the  original  is 
lost  or  destroyed,  secondary  evidence,  which  is  the  best 
that  the  nature  of  the  case  allows,  wril  in  that  case  be 
admitted.     The  party,  after  proving  any  of  these  cir- 
cumstances, to  account  *forthe  absence  of  the  original,     #  347 
may  read  a  counter-part,  or  if  there  is  no  counter-part, 
an  examined  copy,  or,  if  there  should  not  be  an  ezamin-    (      ' 
ed  copy,  he  may  give  parol  evidence  of  the  contents.  (3) 
Proof  by  a  witness,  that  the  paper  in  question  was 
thrown  aside  as  useless,  and  that  he  believes  it  to  be  lost 
or  destroyed,  will  be  sufficient  to  let  in  the  secondary 
evidence.  (4)    And  in  a  late  case,  where  it  appeared  that       * 
the  defendant  had  acknowledged  the  receipt  of  a  letter 
of  a  particular  date,  which  he  refused  to  produce  at  the 
trial,  it  was  ruled,  that  an  entry  in  a  letter-book,  (pur- 
porting to  be  a  copy  of  a  letter  of  the  same  date  from 
the  plaintiff  to  the  defendant,  and  inserted  by  a  decea?- 

(f)  See  ante,  p.  84.  ?8J.  Waller  *  HorsfaU,    l  Ca«pb.  501. 

(2)  Johnson  r  Giton,  4  Eip-  N.  P.  Fiiher  v  Samuda,  1  Caropb.  192.  Lieb* 

15.  21.    Wheeler  v  Atkins,  b  Eip.  246.  man  v  Poolej,  1  Starkie,  167. 

Falconer  ▼  Hanson,  I  Campb.  171.  (4)  R.  v  Mr.  Justice  Johnson,  7  East, 

'3)  V4Uiert  v  VUIieri,  2  At*.   71.  66.    Kensington  v  lng lit,  8  East,  284. 
fioxonvHaigfi,  l  E*p.  V.  'P.  C.  409. 


im  the  text,  now  the  settled  law  upon  the  subject,  with  this qoal location,  that  K4f 
ssBBtterial  whether  the  party  who  calls  for  the  production  of  Ibe  de-d,  be  a  partv 
wc*  stranger  te*ifr 
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ed  clerk,  who  kept  the  book  according  to  the  course 
of  business,  and  with  great  punctuality,)  was  admis- 
sible evidence  of  the  contents  of  the  letter  in  ques- 
'  Hon.  (t)  It  is  scarcely  necessary  to  observe,  that  the 
rule  In  this  respect  is  precisely  the  same  both  in  criminal 
and  in  civil  cases,  (a) 

If  the  ground  for  admitting  the  secondary  evidence  is, 
that  the  original  has  been  lost,  it  ought  to  be  shown, 
that  every  reasonable  enquiry  has  been  made,  and  the 
last  person,  into  whose  possession  it  is  (raced,  should  be 
called  to  give  some  account  of  the  instrument.  (2)  (//} 
Thus,  in  a  case  of  settlement,  where  it  was  proved,  by 
witnesses,  that  an  indenture  of  apprenticeship-consisted 
of  two  parts,  one  of  which  had  been  destroyed,  and  tin; 
other  had  come  to  the  hands  of  a  person,  who  was  living 
andiad  not  been  subpoenaed,  but  in  answer  to  an  appli- 
cation for  the  other  part  said,  that  be  could  not  find  the 
part,  and  did  not  know  where  it  was,  the  Court  of 
King's  Bench  was  of  opinion,  that  this  was  not  a  suffi- 
cient ground  for  admitting  parol  evidence  of  the  con- 
tents. (3)  But  where  a  person,  since  deceased,  had  stat- 
ed in  answer  to  enquiries,  that  the  indenture  in  que? 

(11  Frit  w  Faireloogli,    3   C»mpb.    Starkis,  139. 
305.  (3)  R.  v  Caitleton,  6  T.  R.  i.';G.    II 

(2)    William,    »    YmiQ£BU«t)Mid,    1     v  SI.  Sepukhre,  2Bott.  353. 


(u)  In  lln-  following  cases,  tnru-hrf  evidence  wai  admitted  of  III*  conftiir.  ... 
a  willing  proved  to  hive  Iwen  loit.  lAtingnton  *  Ra^tn,  1  Qtiiu**  Cat.  in  Err  i 
MtvU.S.  C.  2  Johns.  Cat.  438.  Jatkwnd.  Dmatdum  v  Luutl,  *  Cauio'  ffv 
3G3.  Mrtsjind.  Lhiriilan  and  ptfier'  »  A'«[y,  10  Mm  Rtp.  374.  Sptnrrr  ■ 
Snwrutr,  Htg.  C.  C.  U.  S.  First  Cfr*  C'/S.  Jmu  Hal.  v  FbIk,  i  JUat<  flip 
101.  Piumv  Lrtsrt  if  Simpson,  fl  Sinnt.v  478.  JikA.mmi  J.  Gitltip*  and  oUt ,  - 
w  ft'oxtir.g,  ll  JoAbj.  Rtp.  410.  Dmd  Ihkrr  «  IVcbb,  I  Bvyn-.V.  fbtrhtl 
ids.  /Subnet,  S  Bay  187.  Jnittrtm  v  Robson,  Id.  TOi.  Suite*  «  HvtH,  3  .•>: 
un'i  ty  Jfcp.asO.  JacAjon  it.  Livlngtlar,  v  Frier,  IS  Mm.  Rtj.  J83.  Vid- 
nut,  410.  W. 
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(ion,  of  which  only  one  part  was  executed,  bad  been 
in  ,  his  possession,  but  was  afterwards  destroyed  by  him, 
and  there  was  no  other  proof  of  the  instrument  being 
in  bis  possession,  it  was  determined,  that  any  further 
search  for  *lbis  part  of  the  instrument  would  be  unne- 
cessary and  nugatory.  Thus,  in  a  very  late  case,  (1) 
on  a  similar  question  of  settlement,  where  it  appear- 
ed, that  only  one  part  of  the  indenture  was  execut- 
ed, that  the  pauper  and  master  were  both  dead  at  the 
'  time  of  the  trial,  and  that  an  enquiry  bad  been  made  of 
the  pauper  shortly  before  his  death,  (who  said,  that  the 
indenture  had  been  given  up  to  him  after  the  expiration 
of  the  apprenticeship,  and  that  he  had  burnt  it,)  and  an 
enquiry  had  also  been  made  of  the  daughter  and  sole  ex- 
ecutrix of  the  master,  (who  said,  she  knew  nothing  about 
it,)  under  these  circumstances  the  Court  of  King's  Bench 
were  of  opinion,  that  a  sufficient  enquiry  had  been  made 
to  render  parol  evidence  of  the  contents  admissible  ; 
and  the  distinction  taken  between  this  case  and  that  of 
the  Xing  and  Castleton  was,  that  in  the  former  there  was 

(|)  R.  *  Morinn,  4  Mnule  4  Selw.     Mr.  JuiL  Johnun,  *nd  Ken'lnjtoa  ■> 
■19.     And  ■■  lo  proor  or  t lii-  probable    Inglis,  cited  ante,  p.  3|& 
ricitruction  or  lots  of  a  piper,  i«R.v 


plated  it  with  tiii  father,  njiudii-d;  nod  after pnwf  of  these  fnrls.anilness  no:', 
that  after  the  fether'a  death,  lie,  together  with  the  son-in  law  of  Ihe  father,  to 
whom  all  hit  papeia  came,  made  di Hfflrt March  arnotig  the father's^  papers, but  could 
not  find  tbearUingj  it  was  held  that  this  was  sufficient  proof  of  the  lota,  lob; 
aground  for  one  or  the  partita  la  prove  the  content,,  ailhout  the  oath  of  the  son- 
in-law  hirnielfai  lo  Ibe  search  and  nut  fading.  Guzman  V  Gjngrtgaiim  of  Cedar 
Spring,  6  Binna/  SB.  Eridence  by  a  person  that  he  had  delivered  a  deed  to  the 
clerk  oT  Ibe  county  t«  be  recorded,  and  thai  Kirch  had  been  made  in  the  clcrtVi 
office,  and  thai  it  could  Dot  he  found,  it  sot  -iillicicul  evidence  of  the  lot,  of  a 
deed,  to  entitle  the  party  to  read  a  copy  in  evidence,  unless  it  be  shown  that  the 
.  deed  »at  never  redelivered  by  the  clerk.  J  .- J  Dunbar  If  ethers*  Todi, 
3  JoAiu.  Rep.  3(10.  To  entiLle  a  parly  lo  giv  parol  evidence  or  the  contents  of 
a  will,  alleged  lo  be  destroyed",  where  there  is  not  <iiilitieiit  evidence  to  warrant 
tbeconclusroiof  its  absolute  destruction,  the  party  irm't  ahov  that  lie  has  made 
diligent  starch  and  inquiry  after  the  will,  in  those  place*  where  It  would  moat 
probably  be  found  if  in  eiiitence,  ai  in  tbe  office  of  (lie  surrogate  of  the  couuly 
■here  the  testator  died,  or  in  the  office  nf  Ibe  judge  ofprobales,  or  that  inquiry 
had  been  made  of  the  executors.  Jatfatm  d.  Bmh  end  titers  v  Hstbrtuck,  12^ 
JMiw.  Rtf.  182. 
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evidence  of  a  fact  which  made  a  farther  search  necessa- 
ry, but  that  in  this  case  the  same  information,  which 
traced  the  instrument  into  the  pauper's  possession,  plain- 
ly showed  that  any  further  search  would  hare  been  nu- 
gatory. Here  there  was  no  proof  that  the  instrument  ever 
existed  in  the  possession  of  the  pauper,  unless  his  decla- 
ration could  be  taken  as  evidence  ;  and  if  it  could,  he 
declared  in  the  same  breath,  that  it  existed  no  longer. 
When  therefore  the  pauper,  by  whose  information  alone 
the  parties  were  acquainted  with  the  fact  of  his  having 
had  the  instrument  in  hit  possession,  at  the  very  same 
time  declared,  that  it  was  destroyed,  it  became  unneces- 
sary to  search  among  his  papers. 

If  two  parts  of  a  deed,  or  more,  have  been  executed, 
the  loss  or  destruction  of  all  the  parts  should  be  proved, 
before  secondary  evidence  of  the  contents  can  be  re- 
ceived ;  (1)  and  the  original  deed  ought  to  be  proved  to 
['^-]  have  been  duly  executed,  (2)  unless  proof  of  the  execu- 
tion would  be  dispensed  with,  if  the  original  itself  were 
produced,  or  unless  the  want  of  the  original  is  occasion- 
ed by  the  default  of  the  other  party,  in  which  case,  the 
execution  may  reasonably  be  presumed  against  him.  (3) 
So,  where  an  original  note  of  hand  is  lost,  a  copy  cannot 
be  read  iu  evidence,  unless  the  note  is  proved  to  be  gen- 
uine. (4_J  (a) 

(1)  Bull  N.P.2M.   It.  v  Ca.lle'oo,        (3)  Doiod  v  Haifa,  I  Eip.N.F   C 
6T.R.S" 

left  c.  J. 


)  The  drfrndant  eoiowl  into  nn  "Mention  wilh  tlie  nJaiuliff  n  bit  iiiti 
it  Caraccn,  uhich  nnt  Hori£  [frrformr,].  ihp  phrntifl™,  tTi«*  f*ite\yt  wMtcm- 
■d  by  precardiac?  alh*,  loinj1  ih*  nmounl  for  h»  priiwlpil*-|«  an  action  bj 
pnrtly  against  III*-  priaci;u).    n  »*■  held,  that  a  copy  of  the  oMi^iO-'* 


in^to  ibelam  of  Spain,  connected  with  rridVme  that  the  original  could  no!  ba 

proceted,  and  with  proof  of  adoiirainut  hr  the  defendant  of  id  authenticity,  and 

of  the  breach  or  the  contract,  watiuJRcient,  without  producing  lis  decree  against 

•  the  plaintiff,  and  the  original  obligation,  or  a  aworn  copy  of  it.     "  It  ii  unneceua- 


'W*~ 
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The  casefcf  Bullen  v.Michel,(] )  which  has  been  lately 
determined,  affbrds  an  exait  ;  le  respecting  the  admissi- 
bility of  secondary  evidence  oi  ancient  documents.  In 
that  case,  on aft  issue  to  try  whether  a  particular  farm  in 
the  parish  of  S.  was  discharged  of  tithes  on  payment  of 
a,  modus,  the  Court  of  Exchequer  determined,  that  an 
old  ledger  or  cbarlulary  of  the  abbey  of  Glastonbury 
was  admissible  as  secondary  evHt&fee  of  the  endowment 
of  the  vicarage.  Two  questions  arose,  first,  with  respect 
to  the  custody,  from  which  this  document  was  produced, 
and  secondly,  (supposing  it  to  have  been  sufficiently  au- 
thenticated as  to-  the  propriety  of  its  custody,)  whether 
it  could  be  admitted  in  evidence  between  the  parties  to 
the  issue,  the  vicar  and  the  occupiers  of  the  farm.  As  to 
the  first  question,  it  appeared,  that  the  chart  ulary  was 
"brought  from  the  muniment- room  of  the  Marquis  of 
Bath,  (who,  although  not  the  owner  of  this  particular 
falin,  nor  of  any  propertyiti  the  parish  of  S.,  is  the  own- 

(!}  2  Price,  3S9.     Judgment  affirm- ii  in  the  House  of  Lords, -I  Dow.  298. 


i,  Ch.  J.  in  delinriu"  II 
"definitely  to  wty,  whether  (he  talari  u 
notarial  copies  to  be  admitted  in  evidence  her' 
i,h  tribunals  I  am  inclined  to  think,  aJWri 
lufficient,  per  sr;  but  1  cannot  thick  (hey  ■ 
treated  H  mere  nullilies.     T*ry  oughr  l< 

ffrior  evidence  Dt  the  execution  or  the  insinimenl,  when  the  original  cannot  be 
produced  and  proved.  It  anpeara  to  be  a  part  of  the  official  duty  oi  Mir  notary  lo 
givecopiei;  be  iifpetially  itttruited  with  lliat  power  ;  acid  iu  givingtuch  copi-i, 
he  acta  under  bis  oath  of  office.  Tbe  instrument  ii  eirculed  before  him  iu  his  offi- 
cial rapacity,  and  an  official  certified  copy,  neemnrilj  implies  tbat  he  raw  tbe 
instrument  executed.  In  what  respect  docs  (his  differ  from  an  examination  upoo 
•  com  million?  He  no  oily  iweer  beiaw  the  instrument  neruled,  and  thai  tbe 
copy  furaiihed  by  hue  ii  under  patb.  Buidej,  we  ought  to  be  cautious  in  declar- 
ing that  are  will  receive  nothing  ■hurt  of  the  riamination  of  Ihe  notary,  under  a 
commissinn.  aj  I  here  i>  no  node  or  enfoicinj  such  riaminalinn  ;  nor  »  a  iworo 
copy  proved  by  a  person  who  his  rwnpan>d  it  wilh  the  original,  any  higher  or 
better  evidence,  than  that  furnished]  by  the  notary  under  bii  oaib  of  idee.  But 
the  evidence  furnished  in  the  can  before  in  is  more  satisfaciory  than  either,  arii- 
tnfoutof  Ibe  repeated,  uaiforaj,  and  uncc-Ti'.radi,tid  confession!  of  the  defendant. 
ooatained  in  hi>  leltert,  and  to  witoeeee*.  whose  testimony  *u  before  the  jury." 
Jfatiri  r  tfeffeMM,  13  Jahu.  ««*, «- 


fartn  prevail,  a 

tn  require  the 

they  ought  not ( 
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to  be  en.irely 

is  regarded    a 

crived  as  for  mi  n 

a  part  of  Ihe 
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er  of  other  estates  formerly  belonging  to  the  abbey,  and 
concerning  which  estates,  entries  were  to^be  found  in  the 
same  document ;)  and  the  character  of  the  baud- writing 
in  the  chartuiary  was  proved. to  be  of  the  reigns  of  the 
three  first  Edwards.  "  The  question  is,"  said  Chief  Baron 
Gibbs,  in  delivering  the  judgment  of  the  Court,  "  wheth- 
er this  book  appeared,  from  the  facts  attending  it,  to 
have  belonged  to  the  abbey  of  Glastonbury*    We  Should 
recollect,  that  such  a  book  as.  this  purports  to  be,  usually 
contains  a  description  of  all  the  estates  of  the  abbey,  and 
all  the  transactions  relating  to  them.    When  the  abbey 
was  dissolved,  those  estates  went  to  the  Grown,  and  the 
[402        Crown  afterwards  granted  then}  to  different  persons; 
the  book,  when  the  abbey  was  dissolved,  would  go  to 
the'officers  of  the  Crown,  and  when  the  Crown  portioned 
out  and  made' over  the  possession?  of  the  abbey  to  other  * 
persons,  the  book  could  go  only  to  one  of  those  graiw 
tees ;  and  the  only  possible  way  of  connecting  it. with 
the  abbey  is,  by  shewing  a  connection  between  the  pos- 
sessor and  the  crown,  and  by  raising  a  probability,  that 
the  Crown  may  have  handed  over  the  book  to  the  pre- 
sent possessor."     Now,  such  a  connection  was  shewn  in 
the  present  case ;  for  itrappeared,  that  the  present  own- 
er of  the  book  is  also  the  owner  of  certain  lands,  which 
formerly  belonged  to  the  abbey,  and  on  the  dissolution 
of  the  abbey,  passed  to  the  Crown,  and  from  the  Crown 
to  the  present  possessor ;  and  the  probability  is,  that  the 
book  attended  the  lands  in  their  passage  from  the  Crown. 
On  this  ground,  therefore,  the  Court  were  of  opinion, 
that  the  custody  was  so  accounted  for,  as  to  render  the 
book  admissible  in  evidence. — The  other  question  rela- 
ted to  the  admissibility  of  this  old  document,  as  between 
the  litigating  parties ;  and  with  respect  to  this  it  appear- 
ed, that  the  chartuiary  contained  an  account  of  matters 
of  a  miscellaneous  description ;  among  other  things,  it 
contained  entries,  which  appeared  to  be  transcripts  or 
£ontem$oraneou&  documents  considered  as  authentic  * 
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and  these  transcripts  purport  to  give  an  account  or  the 
license  of  appropriation  of  the  parish,  and  likewise  an  ac- 
count of  the  several  matters  of  endowment.  The  orig- 
inal endowment  not  being  found  in  the  places,  where 
search  bail  been  made-  foe  it  as  its  natural  places  of  de- 
posit, the  Court  held,  that  the  chartulary  having  been 
found  in  the  custody  of  the  Marquis  of  Bath,  (and  which 
must,  therefore,  be  considered  as  having  come  from  the 
custody  of  the  rector,  for  the  abbot  was  formerly  th« 
rector,)  was  admissible-evidence.  (I)  The  plaintiff  ap- 
pealed from  this  judgment  to  the  House  of  Lords,  who 
affirmed  the  judgment  of  the  Court  of  Exchequer.  Lord 
Jtedesdalo,  in  giving  hU  opinion  on  that  occasion, 
stated,  (2)  that  the  original  instruments,  if  they  could 
have  been  produced,  would  have  stood  on  the  same 
ground  as  the  taxation  of  Pope  Nichola-,  inquisitions  on 
the  writ  of  ad  quod  damnum,  and  a  variety  of  similar 
evidence,  from  which  the  jury  may  draw  their  inference. 
The  only  question  then  is,  whether  the  entries  in  this 
book  are  evidence  of  these  two  instruments.  If  the 
originals  could  be  produced,  these  entries  could  not  bo 
evidence.  But  search  has  been  made,  and  the  original* 
cannot  be  found;  and  if  we  shut  our  eyes  to  that  sort  oi 
Jnferiqr  evidence  in  cases  where  no  other  can  be  bad, 
we  shall  constantly  do  injustice.  The  best  evidence  is 
often  lost  through  carelessness,  the  Injuries  of  time,  and 
various  other  circumstances;  and  secondary  evidence 
is  then  admitted  to  raise  presumption  or  ir.ference,  where 
no  direct  evidence  can  be  had.  This  then  is  the  next 
best  evidence;  and  perhaps  evidence  still  more  inferior 
might  have  been  admitted,  if  this  eould  not  have  been 
produced.  This  howeverapuc-ais  to  be  (he  best  after  the. 
originals;  for  what  is  it  ?  These  two  inshunicnls  seen; 
to  have  been  copied  By  a  person  employed  for  the  pur- 
pose, probably  one  of  the  monks,  and  deposited  among 
the  muniments. of  the  abbey,  because  It  was  important 

(?)  I  Dow.  SK.    S  Price,  3» 
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fur  (he  interests  of  the  abbey  that  the  instruments  ittoutd 
be  preserved  ;  and  for  the  same  reason  it  might  be  pre- 
sumed, that  they  were  faithful  copies ;  at  least  there  ap- 
peared to  have  existed  no  motive  to  make  them  other- 
wise, and  they  were  found  in  a  situation  where  they  were 
likely  to  be  kept. 

The  loss  of  a  deed,  by  time  and  accident,  or  by  any 
other  casualty,  is  a  sulhcient  reason  for  dispensing  with 
a  profert  in  pleading,  when  otherwise  aprofert  might  be 
necessary;  (!)  (a)  or  it  may  be  pleaded,  that  the  deed  is 
in  the  hands  of  the  opposite  party,  or  destroyed   by 

*  349  him.  (2)  But  *if  the  plaintiff,  instead  of  declaring  upon 
the  deed,  as  lost  or  destroyed,  inadvertently  pleads  with 
r  a  profert,  and  the  defendant  pleads  non  est  factum,  the 
plaintiff  will  not  be  allowed  to  prove  the  loss  at  the  tri- 
al, and  must  be  nonsuited.  (3)  In  such  a  case,  the  plain- 
tiff should  move  to  put  off  the  trial,  or  may  withdraw 
the  record,  and  amend  the  pleadings,  stating  the  circuni- 

r^'l  stances  to  excuse  the  profert.  (3)  But  it  would  be  too 
late  to  make  such  a  motion  at  nisi  prius.  (4) 

Proof  of  «c-     When  a  deed  is  produced  in  evidence,  the  next  step  is 

tunoD.  to  prove  it  duly  executed.     In  a  few  cases,  however. 

proof  of  execution  will  not  be  necessary ;  as, 

Eicppiiom.  i.     Firs'.  If  the  deed  is  thirty  years  old,  tt  may  be  admit- 

De*di  30  yea™  ted  in  evidence  without  any  proof  of  its  execution;  am! 

the  same  rule  applies  generally  to  deeds  concerning 
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lands,  (a)  to  bonds,  (1)  receipts,  (2)  and  all  ancient  wri- 
tings. Some  account,  however,  says  Mr.  Justice  Bui* 
ler,  ought  to  be  given  of  the  place  where  the  deed  was 
found  ;  (3)  and  in  another  book  it  is. said,  that  "  ancient 
writings,  which  are  proved  to  have  been  found  among 
deeds  of  evidences  of  land,  may  be  given  in  evidence, 
although  the  execution  cannot  be  proved ;  for  it  is  hard 
to  prove  ancient  things,  and  the  finding  of  them  in  such  a 
place  is  a  presumption,  that  they  were  honestly  and  fairly 
obtained  and  preserved  for  use,  and  are  Tree  from  suspi- 
cion of  dishonesty."  (4) 

This  observation,  on  the  necessity  of  shewing  where 
the  deed  was  found,  seems  to  apply  more  particularly  to 
those  cases,  where  the  character  and  authenticity  of  old 
writings  depend  in  some  degree  on  the  nature  of  the 
place  or  custody  in  which  they  have  been  kept.  This  is 
the  case  with  terriers,  ecclesiastical  surveys,  court  rolls/ 
and  other  muniments  *of  manors,  which  ought  to  be  pro-  #  350 
duced  each  from  its  proper  repository ;  and  if  they  have 
been  regularly  preserved,  it  will  not  be  necessary,  after 
a  certain  lapse  of  time,  to  prove  them  genuine.  For  the 
same  reason,  old  grants  to  abbeys  have  been  rejected  as 
evidence  of  private  rights,  because  the  possession  of 
them  did  not  appear  to  be  connected  with  any  persons, 

(!)  Governor  of  Chelsea  Waterworks        (3)  Bull.  N.  P.  255. 
v  Cowper,  I  E«p.  N.  P.  C. 275.  (4)  Vio.  Ab.  tit.  Evidence,  (A.  b.  5.) 

(2)  Fry  r  Wood,  I  Selw.  N.  P.  492.  cited  7  East,  291.    Forbes  r  Wale,  i 

Manby  v  Cartii,  !  Price,  232.     Bertie  Flack.  532  ,  cited  by  Lord  Kenyou,  1 

v  Bf&amont,  2  Price,  308.    Bullcn  *  Esp.  N.  P.  C.  278. 
Michel,  2 Price,  399.  4  Dow.  297. 


(i)  That  is,  provided  the  pofsenioo  has  been  according  to  the  provisions  of  the 
deed.  Bull.  N.  P.  255,  256.  Jackson  d.  Burhans  v  Blanshen,  3  Johns.  Rep. 
292.  Roberts  v  Stanton,  2  Mvn.  129.  Thompson  v  Bullock,  1  Jfaj  364.  Stock- 
bridge  y  Wat  Stoekbridge,  14  Mass.  237.  In  Thomas'  lessee  v  Hoi  locker,  a  deed 
bearing  date  63  yeart  ago,  was  admitted  in  evideoce  without  proof  of  the  execu- 
tion, although  possession  bad  not  attended  it.  I  Dall.  14.  A  power  of  attorney 
contained  in  an  ancient  deed ,  and  necessary  to  give  it  Ail!  effect,  will  equally  be- 
presumed  to  have  been  duly  executed.  Dot  d.  CMnhn  if  others  v  Phelps,  3 
Johns.  Rtp.  169.    Doe  d.  Clinton  and  others  r  C<rmphrtlt  10  Johns.  Rep.  47 y 
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l**U*J     who  had  an  interest  in  the  estate.  (1)    But,  in  common 
caees,  where  the  written  instrument  itself  purports  to  be- 
long to  the  party,  who  produces  it  in  evidence,  it  will  be 
admitted  without  proof  of  the  execution,  and  without 
shewing  where  it  has  been  kept,  provided  it  is  of  suffi- 
cient age  and   in  other  respects  admissible  evidence 
against  the  opposite  party.     On  a  question  of  settlement, 
therefore,  where  the  respondents  produced  a  certificate, 
more  than  thirty  years  old,  which  bad  been  granted  to 
their  parish  by.the  appellant  parish,  the  Court  of  King's 
Bench,  held,  that  the  mere  production  of  it  was  sufficient, 
and  that  the  respondents  were  not  obliged  to  shew,  that 
the  certificate  had  been  kept  in  the  parish-chest.  (2)     It 
would  be  sufficient,  if  the  certificate  were  to  be  produ- 
ced by  a  rated  inhabitant  of  the  parish.  (3)    So,  in  an  ac- 
tion for  a  false  return  to  a  mandamus*  a  corporator  may 
produce  the  muniments  of  the  corporation.  (4) 

If  there  is  any  blemish  in  the  deed  by  rasure  or  inter- 
lineation, (a)  the  deed  ought  to  be  proved  though  above 
thirty  years  old,  (5)  and  the  blemish  satisfactorily  ex- 
plained. In  such  a  case,  the  jury  would  have  to  try, 
whether  the  rasure  or  interlineation  was  before  or  after 
the  delivery  of  the  deed  ;  for,  if  the  rasure  was  before 
that  time,  the  deed  is  still  valid  and  binding;  it  is  only 
after  the  delivery,  that  a  rasure  or  interlineation  can 
affect  a  deed,  and  even  then  they  are  in  some  cases  im- 
material, (b)    Now,  to  ascertain  the  time  of  delivery, 

(O  See  note,  p.  401.    Earl*  Lewis,  (3)  R.  v  Netertbong,    2  Maule  & 

4  E«p.  N.  P.  C.  1.    Jones  v  Waller,  3  Set*.  337.;  this  was  before  the  late  a*  v 

Gwill.  817.    Bertie  v    Beaumont,    2  of  parliament,  which  makes  rated  in- 

Price,  307.     Bull,  v  Michel,  2  Price  habitants  competent  io  such  a  case. 

809.    4  Dow.  324.  (4>  2  Maule  If  Selw.  3)8. 

(2)  R.  v  Rytoo,  5  T.  R.  259.  (5)  Gilb,  Er.  89.    Boll.  N.  P.  Sw, 


(«)  Vide  RobirUv  SUmton,  2  Jtftm.  120. 

(ft)  In  case  of  bd  erasure  in  a  deed  or  settled  account,  the  presumption  is,  thai 
the  erasure  was  made  after  the  execution  thereof.  Provost  v  Grot; >  I  Pttsrw 
364. 
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the  first  and  best  evidence  to  be  resorted  *to  is  the  tes- 
timony of  a  subscribing  witness,  if  any  can  be  produced.;, 
or,  if  there  is  no  subscribing  witness,  other  persons  may  . 
be  called,  who.  were  present  when  the  deed  was  deliv- 
ered ;  or,  if  no  person  was  present,  tbe  time  of  delivery 
will  be  reckoned  from  the  date  of  the  deed  ;  and  the  fact,, 
of  the  rasure  being  after  the  delivery,  may  be  proved 
either  by  a  subscribing  witness,  or  by  any  other  person,, 
who  saw  the  rasure  made. 

The  rule,  that  deeds  of  thirty  years*  standing  prove  , 
themselves,  is  so  well  established,  that  even  if  a  subscri-  *■  °" ' 
bing  witness  were  alive,  and  in  a  state  to  be  produced,, 
it  has  been  thought  unnecessary  to  call  him  for  proving 
the  execution.  Lord  Kenyon  is  reported  to  have  said,(l) 
that  he  remembered  a  case  before  Mr.  Justice  Yates,  in 
which  a  deed  of  that  age  being  produced  in  evidence,  it 
appeared  that  the  subscribing  witness  was  then  actually 
in  court,  but  the  Judge-  declared  he  would  not  break  in 
upon  a  rule  of  evidence  so  well  established,  (by  requir- 
ing the  subscribing  witness  to  be  called,)  and  admitted 
the  deed  without  further  proof.  But  in  the  ease  of  Rees 
v.  Manse  11,  (2)  Mr.  Baron  Perrott  held,  that,  although 
a  deed  may  be  read  in  evidence  on  account  of  its  anti- 
quity, yet,  if  on  tbe  other  side  it  is  shewn  that  one  of  the 
witnesses  is  alive,  he  must  be  produced*  or  tbe  deed 
must  be  rejected  i  and  be  cited  a  -case  whese  a  deed  was 
produced  in  the  King's  Bench,,  and  it  appeared  that  Sir 
Joseph  Jekyll  was  a  subscribing  witness,  upon  which 
the  Court  said,  they  knew  he  was  alive,  and  that  if  he 
did  not  come  to  prove  it,  the  plaintiff  must  be  nonsuit- 
ed. It  was  then  mentioned  to  have  been  ruled  by  Mr. 
Justice  Yates,  that,  for  tbe  sake  of  practice,  the  witness 
should  not  be  allowed  to  prove  an  old  deed,  even  if  he 
attended  for  that  purpose ;  but  Mr.  B.  Perrott  retained 
bis  opinion :  "  An  old  deed  (he  said)  is  admitted  only  on< 

(I)  MireU  *  Colloett,  2  Etp.  Nf  P.       (2)  Mw.  If.  H,  49*. 
C  065. 
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a  presumption,  that  the  witnesses  are  dead,  but  when  the 
*  352     contrary  is  made  to  ^appear,  they  must  be  called."    If, 
indeed,  the  rule  is  founded  on  the  presumption  of  the  at- 
testing witness9  death,  then  it  seems  to  follow,   that, 
where  this  presumption  is  contradicted  by  the  fact  of  his 
being  still  alive,  the  execution  of  the  deed  ought  to  be 
regularly  proved,  as  in  ordinary  cases.    But  if  courts  ot 
law  have  adopted  the  rule,  not  on  the  presumption  of  a 
fact,  (which  would  be  for  the  consideration  of  the  jury 
rather  than  of  the  court,)  but  as  a  general  maxim  of  law, 
on  account  of  the  great  difficulty  of  proving  execution 
after  an  interval  of  many,  years,  and  have  therefore  fix- 
ed a  limit,  beyond  which  the  proof  of  execution  will  not 
be  required,  there  appears  to  be  no  inconsistency  in  act- 
ing generally  upon  this  principle,  though  in  a  particular 
case  the  subscribing  witness  may  be  proved  to  be  alive, 
at  the  same  time  leaving  it  to  the  opposite  side  to  dispute 
the  regularity  of  the  execution  by  calling  him  or  any 

other  witness. 

« 

Where  the  title-deeds  of  an  estate  are  produced,  in  an 
actios  for  the  non-performance  of  an  agreement  of  pur- 
chase, as  proof  of  agood  title  in  the  plaintiff  the  vendor, 
it  will  not  be  necessary  to  prove  their  execution  by 
calling  the  subscribing  witnesses.  This  point  was  de- 
cided, in  the  case  of  Thomson  v.  Miles.  (I)  Lord  Ken- 
yon  there  said,  he  would  never  allow  that  the  party 
should  be  called  upon  to  prove  the  execution  of  all  the 
deeds  deducing  a  long  title ;  that  it  was  never  mention 
ed  in  the  abstract,  nor  expected  in  making  out  a  title  in. 
any  case  of  purchase,  more  particularly  where  posses- 
sion has  accompanied  the  deeds ;  and  they  were  there- 
fore admitted  without  proof  of  the  execution.  In  a  late 
case  before  Lord  C.  J.  Mansfield,  (2)  where,  in  an  ac- 
tion of  assumpsit  upon  an  agreement  to  purchase  a  lease- 
hold house,  it  appeared  that  the  plaintiff  the  vendor  was 

(1)  1  Esp.  N.  P.  C.  184.  (2)  Croiby  ▼  Percy,    1  Ca»pb,  30::. 
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the  third  or  fourth  assignee  of  the  term,  and  it  was  con- 
tended that  he  need  only  prove  the  execution  of  the  last 
assignment,  it  was  ruled  otherwise;  and  he  was  compel- 
led to  prove  the  lease  and  all  the  mesne  assignments. 
However,  Lord  Kenyon's  decision  was  not  adverted  to : 
and  as  that  is  understood  to  coincide  with  the  practice  in 
these  cases,  it  can  scarcely  be  considered  as  ovcrrul* 
ed.  (1)  (a) 

Secondly!  Deeds  enrolled  have  been  admitted  without*  Deedienroii- 
proof  of  execution.  (2)  On  this  subject,  Ch.  B.  Gilbert 
makes  the  following  distinctions :  "  Where  a  deed  needs 
enrolment,"  (as  deeds  of  bargain  and  sale,  by  statute  27 
Hen.  VIII.  c.  16.)  "there  the  enrolment  is  the  sign  of 
the  lawful  execution  of  such  deed,  and  the  officer  ap- 
pointed to  authenticate  such  deeds  by  enrolment,  is  also 
empowered  to  take  care  of  the  fairness  and  legality  of 
«ucb- deeds,  and  therefore  a  copy  of  such  enrolment  must  r^\ 
be  sufficient ;  for  when  the  law  has  appointed  tbcm  to  be 
nlade  public  acts,  the  copy  of  such  public  acts  shall  be 
a  sufficient  attestation.  (3)    But  where  a  deed  needs  no 

(I)  See  Mr.  Sugden's  Treatise  oo  (3)  flitb.  Ev.  86.  Baikie  v  Chandless, 

the  Law  of  Vendor  and  Purchaser,  p.  3  Campb.  21.    Garrick  v  William*,  3 

195.  Taunt.  544.    Taylor  v  Jones,   I   Ld. 

(8)  Com.  Dig.  lit  Evidence,  (B.  5.)  Raym.  746.  1  Ktb.  1 17.  1  Salk.  280. 
citing  1  Salk.  281. 


(a)  It  k  a  general  principal  that  a  party  who  sets  up  title  mart  furnish  the  evi- 
dence Decenary  to  support  it.  If  the  validity  of  a  deed  depends  upon  an  act  in 
$ni*%  the  party  claiming  under  that  deed  is  as  much  bound  to  prove  the  perform- 
ance of  that  act,  as  he  would  be  bound  to  prove  any  matter  of  record  on  which  its 
validity  might  depend.  In  t(p  case  of  lands  sold  for  the  non  payment  of  taxes, 
the  marshal's  "deed  is  not  e-jen  prima  facie  evidence  that  the  prerequisites  re* 
quired  by  law  have  been  complied  with,  and  (he  party  claiming  under  it  must 
show  positively  that  they  have  been  complied  with.  WilUams  HaLv  Pay  Urn's 
Lessee,  4  WheaUm  77.  Christy  v  Minor,  4  Mumford  431.  A  sheriff's  dc<>d  can- 
not be  given  in  evidence  without  producing  the  judgment  and  execution  under 
which  the  sale  was  made,  these  documents,  being  necessary  to  show  that  the 
sheriff  had  authority  to  sell.  Doe  d.  PaiUstm  ttal.v  Wright  if  Dill,  t  JVfer'i 
Rep.  64.  Dot  d.  Bland  v  Smith,  l  Holt  N.  P.  Rep.  589.  A  deed  executed  by 
administrators  under  an  order  of  the  orphans'  court,  cannot  be  read  in  evidence 
without  producing  the  order  of  the  court,  1  Pder's  64. 
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enrolment,  there,  though  it  be  enrolled,  the  inspeximus 
of  such  enrolment  is  not  evidence,  because,  since  the 
officer  has  no  authority  to  enrol  them,  such  enrolment 
cannot  make  them  public  acts,  and  consequently  cannot 
entitle  the  copy  of  them  to  be  given  in  evidence ;  (a)  for 
then,  if  the  #deed  were  doubtful,  it  were  but  to  enrol  it, 
and  bring  the  copy  or  inspeximus  in  evidence,  and  there- 
by avoid  producing  a  deed  that  was  any  way  suspi- 
cious." (1) 


Mr.  Justice  Buller,  after  citing  the  rote-  from  Chief 
Baron  Gilbert,  (that  deeds  of  bargain  and  sate,  enrolled 
and  requiring  enrolment,  may  be  given  in  evidence 
without  proof  of  the  execution,)  observes,  (2)  that  "  the 
law  may  well  be  doubted,  notwithstanding  that  such 
deeds  of  bargain  and  sale  enrolled  have  frequently  in 
trials  at  nisi  prius  been  given  in  evidence  without  being 
proved.  In  support  of  this  practice,"  he  adds,  "  the 
case  of  Smartle  v.  Williams  (3)  is  much  relied  on;  bul 
that  case  is  wrong  reported,  for  it  appears  from  the  re- 
port in  Levinz,  (4)  that  the  acknowledgment  was  by  the 
bargainor,  and  so  is  stated  in  Salkeld's  manuscript ;  be- 
sides, it  appears  from  both  the  books,  that  it  was  only  a 
term  that  passed,  and  consequently  it  was  not  an,  enrol- 
ment within  the  statute.**  Mr.  Justice  Buller  then  citei 
a  case  from  Styles'  Reports,  (5)  where  Glyn,  C.  J.  m  re- 
ported to  have  said,  that  "if  divers  persons  seal  a  deed; 
and  but  one  of  them. acknowledge  the  deed,  and  the  deed 
is  thereupon  enrolled,  this  is  a  good  enrolment,  and  ma$ 
be  given  in  evidence  at  a  trial,  as  a  deed  enrolled."  "  Bui 
it  would  be  of  very  mischievous  cotisequence,"  observes 
Mr.  Justice  Buller*  "to  say,  therefore,  that  a  deed,  en 
rolled  upon  the  acknowledgment  of  a  bare  trustee 
might  be  given  in  evidence  against  the  real  owner  o 


(l)  Gilb.Ev.86.    I  Keb.  117. 
(»)  Bull.  N.  P.  256. 
rv3)  1  Balk.  280. 


(4)  3  Lev.  387.  S.  C. 

(5)  Thurle  v  Mtdiioo,  Styl,  462 


(«)  Vi&t  Ycrkrougk  v  Beard,  Tayl.  2*. 
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the  land,  without  proving  it  executed  by  him,     "  How- 
ever, that  has  been  the  general  opinion,  and  it  seems        [^rl 
fortified  in  some  degree  by  statute  10  Ann.  c.  18.     On 
the  other  hand,  it  seems  as  absurd  to  say,  that  a  release 
which  has  been  enrolled  upon  the  acknowledgment  of 
the  releasor  shall  not  be  admitted  in  evidence  against 
him,  without  *  being  proved  to  be  executed,  because     #  354 
such  release  doeq  not  need  enrolment ,  and- in  fact  such 
deeds  have  often  been  admitted ;  and  that  was  the  case 
of  Smartle  v.  Williams  -,  the  deed  there  did  not  need  en* 
rolment,  yet  being  enrolled  on  the  acknowledgment  of 
the  bargainor,  it  was  read  against  him  without  being 
proved." 

♦ 

In  the  case  of  Smartle  v.  William*,  an  examined  copy 
of  the  enrolment  of  a  deed  of  bargain  and  sale,  by  which 
a  terra  of  years  was  assigned,  was  offered  in  evidence 
without  any  proof  of  the  bargainor's  sealing  and  delive- 
ry. It  was  objected,  that  the  copy  of  the  deed  enrolled 
was  not  evidence,  because  the  interest  assigned,  being 
only  a  term,  passed  immediately,  and  the  enrolment  af- 
terwards is  no  more  than  an  enrolment  of  an  obligation: 
but  the  court  overruled  this  objection,  and  held,  that 
"  the  acknowledgment  of  the  deed  by  the  lessor  before 
the  master  in  Chancery  is  good  evidence  against  himself, 
and  against  all  who  claim  under  him."  (1)  So,  in  the 
case  of  Lady  Holcroft  v.  Smith,  (2)  a  distinction  was 
made  between  deeds  of  bargain  and  sale,  (enrolled  in 
pursuance  'of  the  statute  of  Henry  VIII.)  and  other 
deeds  enrolled,  and  it  was  held  that  a  copy  of  a  deed* 
enrolled  for  safe  custody,  would  not  be  evidence  other- 
wise than  against  the  party,  who  sealed  it,  and  all  claim- 
ing under  him.  It  docs  not  appear  from  any  of  the  au- 
thorities cited  by  the  Chief  Baron  Gilbert,  (excepting 
the  case  of  Smartle  v-  Williams,)  against  what  party  the 
copy  of  the  enrolment  was  offered  in  evidence.    If  the 

'"•)  *  Tit  337.  (2)  2  Freeman.  259.  1702.   in  Chan- 
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enrolment  had  been  on  the  acknowledgment  of  the 

gainor,  and  offered  as  evidence  against  him,  there 

not  be  a  doubt  of  its  being  admissible, 
i 

9 

With  regard  to  a  copy  of  the  enrolment  of  a  dee 
[41 0"1  bargain  and  sale,  indented  and  enrolled  in  pursua 
of  the  statute  of  Henry  VIII,  it  is  enacted  by  statute 
*  355  Ann.  *c.  18.  s.  3.  (1)  ("  for  supplying  %  failure  in  pit 
wig  or  deriving  title  to  lands,  &c.  conveyed  by  s< 
deeds  of  bargain  and  sale,  where  the  original  indentii 
are  wanting,)  that,  where  in  pleading  any  such  ind 
ture  shall  be  pleaded  with  a  profert,  the  party  so  pic 
ing  may  shew  forth  and  produce  a  copy  of  the  em 
ment;  and  such  copy,  examined  with  the  enrolme 
and  signed  by  the  proper  offioer  having  the  custody 
the  enrolment,  and  proved  upon  oath  to  be  a  true  coj 
shall  be  of  the  same  force  and  effect,  as  the  indenture 
bargain  and  sale  would  be,  if  produced."  Before  tl 
statute,  an  enrolment  of  the  deed  could  not  have  be 
pleaded  ;  and  though  a  deed  had  been  exemplified  u 
der  the  great  seal,  yet  it  was  necessary,  at  common  Ja 
to  shew  forth  the  deed  itself  under  seal,  and  not  the  e 
eraplifi cation.  (2)  So,  by  the  common  law,  a  constat  • 
inspeximus  of  the  king's  letters  patent  could  not  ha' 
been  shewn  forth  in  court,  but  the  letters  patent  the; 
selves :  but  by  statute  3  &  4  Ed*  VI.  c.  4.  explained  I 
stat.  13  Eliz.  c.  6.  "  patentees,  and  persons  claiming  u 
der  them,  may  make  title  in  pleading  by  shewing  fori 
an  exemplification  of  the  enrolment  of  the  letters  pater 
as  if  the  letters  patent  themselves  were  pleaded  an 
shewn  forth ;"  and  now  they  are  to  be  given  in  evidenc 
in  the  same  manner  as  if  they  were  pleaded.  (3) 

The  rule  concerning  copies  of  enrolments  appear 
then  to  be,  that  a  copy  of  the  enrolment  of  a  bargai 

(1)  See  also  itat  8  G.  2.  c.  6.  «.  22.    ibire.) 
(concerning  deeds  of  bargain  ind  iele       (2)  Co.  Lit.  225.  b. 
of  l&ode,  in  the  Worth  Hiding  of  York-       (3)  Olive  v  Gwyn,  Htrdr.  119. 
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and  sale  of  freehold  in  lands,  &c.  is  as  good  evidence  as 
the  original  itself ;  (1)  but  that  a  copy  of  the  enrolment  is 
bo?  evidence  of  a  bargain  and  sale  of  a  chattel  interest, 
or  of  the  contents  of  any  other  deed  enrolled  for  safe 
custody,  except  as  against  the  party  acknowledging  the 
deed ;  and  that  against  such  party,  and  against  all  claim* 
ing  under  him,,  a  copy  of  the  enrolment  of  any  deed  is 
admissible  in  evidence,  (a) 

^Thirdly,  The  recital  of  a  deed  in  another  deed  is  evi-  *  3&6 
dence  against  the  party,  who  executed  the  reciting  deed, 
orT against  any  person  claiming  under  him  ;  and  it  will 
not  be  necessary,  in  such  a  case,  to  prove  the  execution 
of  the  recited  deed ;  but  proof  of  the  execution  of  that, 
which  recites  the  other,  will  be  sufficient;  for,  the  par-  M •  *] 
ty,  and  those  claiming  under  him,  are  estopped  by  the 
recital.  (2)  Thus,  the  recital  of  a  lease  in  a  deed  of  re- 
lease is  good  evidence  of  such  lease  against  the  releasor, 
and  those  who  claim  under  him.  (3)  So  where  a  party 
by  his  deed  covenanted  to  lay  out  a  sum  of  money  in  ah 
annuity,  and  recited  in  the  deed,  that  he  had  given  a 
bond  for  the  payment  of  the  money,  the  recital  was  held 

(1)  See  14  East,  231.  and  Hobhoote    Fitzgerald  v  Eustace,  Gilb.  Ev.  87. 
v  Hamilton,  I  Schoal.  &  Left.  '407.  (3)  Ford  v  Grey,  I  Salk  .  28*. 

(2)  Com.  Dig.  tit.  Evidence,  (B.  5.) 


(a)  A  statute  of  the  state  of  New- York,  ten.  36.  c.  97.  1  R.  L.  370.  provides  for 
the  proving  and  recording  of  **  every  deed,  conveyance  or  writing  of  or  concern- 
ing any  iandf  or  real  estate  within  the  state;"  and  "any  deed,  conveyance  or 
writing  to  acknowledged  or  proved,  whether  the  tame  be  recorded  or  not,  or  the 
record  thereof,  or  a  transcript  of  fuch  record,  certified  by  the  Secretary  of  tbii 
atate,  or  the  clerk  in  whose  office  the  same  may  be  recorded  or  registered,  under 
the  teal  of  the  Court  of  Common  Pleas  of  the  county  whereof  he  is  clerk,  may  be 
read  in  evidence  in  Any  court  of  this  state  without  further  proof  thereof.19  s.  b. 
1R.L.  370, 371.  The  acknowledgment  and  proof  of  deeds  it  merely  for  the 
purpose  of  recording  tbem,  and  is  not  conclusive  on  the  opposite  party :  the  proof 
or  acknowledgment  is  necessarily  ex  parte;  and  the  party  who  it  to  be  affected  by 
the  deed  may  question  its  validity,  and  the  force  and  effect  of  the  formal  proof. 
Jackion  (L  Hardenbergh  aiuj  «<fer»  v  Schoonmaker,  4  Johns.  Rep.  164.  A  paper 
purporting  to  be  the  record  of  a  deed,  wh  ich  was  not  duly  acknowledged,  is  a  nul- 
lity,  and  not  admissible  in  evidence  either  as  a  record  or  as  a  copy  of  a  dee**. 
Zht  v  /to,  1  J$hnu  CVt.  402. 
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to  be  sufficient  evidence  of  the  bond  ;  for  it  was  a  con- 
fession by  the  obligor  himself,  and  stronger  than  a  ver- 
bal confession,  being  under  his  hand  and  seal.  (1)  But  a 
*  recital  cannot  operate  as  an  estoppel  against  third  per- 
sons who  are  neither  parties  nor  privies  to  the  reciting 
deed,  and  will  not  be  evidence  of  the  contents  .of  the  re- 
cited deed.  (2)  (a)  If  the  recital  can  be  proved  a  cor- 
rect copy,  it  is  scarcely  necessary  to  observe,  that  it  will 
be  admissible  like  any  other  examined  copy,  where  se- 
condary evidence  of  a  deed  can  be  admitted,  (b) 

4.  Deed  pro-     Lastly,  a  deed  may  be  given  in  evidence,  under  a  rule 
Court       e°  of  Court,  without  proof  of  execution ;  for  the  consent  is 
conclusive,  and  the  jury  are  to  try  only  such.facU  as  are 
in  issue  between  the  parties.  (3) 

Proof  of  exe-  The  cases  above  stated  have  been  mentioned  as  ex- 
ceptions  ;  for  the  general  rule  is,  that  a  deed  cannot  be 
given  in  evidence  without  proof  of  its  execution,  (c) — 

(I)  Marchioness    of    Anoandale    v  (A.  2 ) 
Harris,  2  P.  Wins.  43*.  by  Ld  Chan.        (2)  1  Salk.  285. 
King.     See  also    Shelley   v    Wright,        (;i)  I  Siderf.  2tf9.     Gilb*  Ev.  OL 
Willes ,  1 1,  and  Com.  Dig.  tit.  Estoppel, 


(a)  Vide  I  Dall.  67.  A  deed  reciting  another  deed  it  evidence  of  the  recited 
deed  against  the  grantor,  and  all  persons  claiming  by  title  derived  from  him  subse- 
quently -t  but  it  is  not  evidence  against  one  who  claims  from  him  by  title  prior  to 
the  deed  wbicli  contains  the  recital    Penrose  v  Griffith,  4  Birvney  231. 

(6)  It  was  held,  in  the  case  of  an  ancient  deed,  of  the  lota  of  which  some  evi- 
dence had  been  given,  where  the  possession  had  not  been  contrary  to  the  deed, 
and  where  the  subscribing  witnesses  had  been  long  dead,  that  a  recital  m  another 
deed,  (between  other  parties,)  particularly  if  made  by  persons  likely  to  know  tlie 
fact,  was  evidence  of  the  lost  deed.  Garnood  and  others  v  Dennis,  A  Binn*y 
314. 

(c)  Where  a  deed  is  offered  in  evidence  to  the  jury,  the  eoort  may  either  de- 
cide themselves  that  it  is,  or  is  not  sufficiently  proved,  and  admit  or*  reject  it  ac- 
cordingly, or  they  may  refer  the  evidence  to  the  jury,  instructing  them  to  disre- 
gard the  deed,  unless,  they  are  satisfied  with  the  proof  of  its  execution.  C»mmit- 
sioners  of  Berks  County  v  Ross,  3  tiinney  539.  JiPCorkU  v  Binns,  $  Bmnej;  348. 
Vide  ante,  214.  n.  Where  a  deed  is  executed  by  virtue  of  a  power  of  attorney. 
the  power  itself  should  be  produced  at  the  trial.  Johnson  v  Mason,  I  Esp.  R<? 
89.    TarUnugh  v  Beard,  Tayl  25.    WhiU  eiaLv  Skistner,  13  Johns.  307. 
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The  execution  of  every  attested  instrument,  whether  un- 
der seal  or  not,  ought  to  be  proved  by  a  subscribing  wit- 
ness, if  he  can  be  produced,  and  is  capable  of  being  ex- 
amined.    The  subscribing  *  witness  alone  i9  competent     *  ^57 
to  prove  the  execution,  because  he  maybe  able  to  state 
the  time  of  the  execution  and  some  circumstances  of  the 
transaction,  which  may  be  material  and  unknown  to 
other  persons.    On  an  indictment  therefore  against  an      r«70? 
apprentice  for  enlisting  himself  in  the  army,  all  the     '-    "J 
Judges  held,  that,  the  indenture  of  apprenticeship  could 
not  be  proved  by  the  master,  but  that  it  was  necessary  to 
call  one  of  the  subscribing  witnesses.  (1)  (a) 

• 

This  rule  is  so  strictly  observed,  that  an  acknowledg- 
ment of  the  obligor  himself,  admitting  that  he  executed 
a  bond,  (2)  (b)  and  even  an  admission  by  the  defendant 
in  an  answer  to  a  bill  filed  against  him  for  a  discovery,  (3) 
will  not  dispense  with  the  testimony  of  the  subscribing 
witness;  for  though  the  party  may  acknowledge  the 
bond,  yet  he  may  not  know  every  circumstance  attend- 
ing the  execution ;  "a  fact  may  be  known  to  the  sub- 
scribing witness,  not  within  the  knowledge  or  recollec- 
tion of  the  obligor,  and  he  is  entitled  to  avail  himself  of 
all  the  knowledge  of  the  subscribing  witness  relative  to 
the  transaction."  (4)     The  rule  is  precisely  the'  same, 
whether  the  acknowledgment   is  offered  as  evidence 
against  the  party  himself  who  made  it,  (5)  or  against  a 
third  person  ;  (6}  or  whether  the.deed  is  an  existing  in- 

« 

(1)  R.  v  Jones,  Ea?t,  P.  C.  822.  1  *  v  Langworlhy,  5  T.  R.  366.  ;  and  as  to 
Leach  Cr.  C.  203.  S.  C.  R  v  Marring-  the  case  ofR.  v  Middlewy,  oo  the  au- 
trorth*  4  Maole  &  Sejvr.  350.  thority  of  which  that  case  wai  deter- 

(2)  Abbot  v  Pluuibe,  I  Dougl.  216.  mined,  see  ante,  p.  306. 

cited  by  Lawrence  J.  ?  T.  R.  267.  and  (I)  Le  Bhnc.  J.  4  East,  53/ 

2  Bast,  187.  (J)  4  East,  *:*. 

(3)  Call  v  Donning.  4  East,  53.    See  (b)  1  Dougl.  216. 
Bowles  and  another*  Assignees  of  Jones. 


(a)  Vide  Willoughby  v  Curleton,  9  Johns.  Rep.  13(3  Davison's  Lessee  v 
Bloomer,  I  Doll.  123.  rear  I  v  JUent  1  Tyler  4.  Iligland  r  Stkring,  I 
Southard  N.  J.  Rep.  103. 

*  « 

(h)  Vide  CUmtnUr  Eusont  %H<syrt.  18.    • 
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strument,  or  cancelled  ;  (1)  or  whether  it  is  the  founda- 
tion of  the  action,  or  comes  in  collaterally  as  part  of  the 
evidence  in  the  cause.  (2)     And  this  rule  applies  equal- 
ly to  all  written  instruments,  which  are  attested,  (a)     If, 
for  example,  an  attested  notice  to  quit  has  beeu  given 
to  the  defendant  which  it  becomes  necessary  to  prove 
in  an  action  of  ejectment,  the  execution  must  be  proved 
by  the  attesting  witness;  and  the  circumstance,  thatthr 
defendant  read  the  notice  and  made  no  objection  to  it 
#  353      cannot  vary  the  case.  (3)     *In  all  these  cases,  the  attest- 
ing witness  ought  to  be  called  to  prove  the  execution,  if 
he  can  be  produced,  (b)    If,  indeed,  the  attorney  of  a! 
party  to  the  suit  admits  the  execution  of  the  instrument, 
or  agrees,  that  the  other  party  should  act  upon  the  in-j 
•4K<!      struraent,  as  if  the  witness  himself  had  been  produced,  or 
if  he  admits  merely  the  hand-writing  of  the  subscribing 
witness,  that  would  dispens.e  with  his  testimony.  (4) 

The  subscribing  witness  is  to  prove  the  delivery  of  the 
deed,  or,  if  the  writing  is  not  under  seal,  the  hand-writing 

(I)  Bietoo  v  Cope,  Peake  N.  P.C.    1  Starlrie.  *3. 
W-       M  ^  „  (4)  LaingvRaioe,  2  Bos.    &  Pull 

(«)  Manners  q.  t  v  Postan.  4  Esp.    8*.  Goldie  v  Shuttleworth,  I  Camnh 

v'& ;£#i3f!i     c ,      ^  ,  ,  «  70-  Youn« v  Wri*ht-  *  c«mpb.  no 

(3)  Doe  dem.  SyVes  v  Dornford,  2    Milwardv  Temple,  I  Campb  375 
Maule  &  Selw.  62.    Stone  v  Metcalf,  ^ 


(a)  As  to  a  promissory  note.  January  v  Goodman,  I  DaU,  208.  Williams  v 
Davis,  1  Perm.  177.  So,  to  a  receipt  to  whicli  there  is  a  subscribing  witness* 
I/eckert  v  Haine,  6  Binneg  16.   * 

(b)  The  Sup.  Court  of  New- York  have  taken  a  distinction  between 
promissory  notes  to  which  there  is  a  subscribing  witness,  and  sealed  instru- 
ments :  the  execution  of  the  former  may  be  proved  by  the  confession  of  the  maker : 
in  the  other  case,  the  subscribing  witness,  if  alive  and  within  the  state,  must  be 
produced.  Hall  v  Phelps,  2  Johns.  Rtp.  451.  Fox  if  Paint  r  Rfil,  3  Johns 
Rep  477.  An  indorsement  by  the  party  to  a  deed,  reciting  one  of  the  provisoi 
in  it,  and  expressly  owning  it  to  be  his  deed,  is  sufficient  evidence  of  the  execu- 
tion. Dillon  v  Cranly,  12  Mod.  500.  It  is  not  necessary  to  prove  the  hanc 
writing  of  a  subscribing  witness,  where  the  instrument  in  question  is  good  without 
b  subscribing  witness,  before  the  plaintiff  will  be  permitted  to  resort  to  cthff 
etf  deuce.    Homer  v  Ha/to,  10  Mass.  300. 
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•of  the  party.(tf)   It  is  not  absolutely  necessary  that  th« 
witness  should  see  the  party  sign  orseal  ^if  he  sees  him  de- 
liver it  already  signed  and  sealed,  or  merely  sealed,  as  his    ' 
.  own  deed,it  will  he  sufficient.  Nor  will  it  be  necessary  for 
him  to  prove,  that  blanks,  which  had  been  left  in  the  in- 
itrument  for  the  purpose  of  being  filled,  up,  were  filled 
up  at  the  time  of  the  execution.  (1)      Some  evidence  of 
the  identity  of  the  party,  who  executed  is  obviously  ne- 
cessary (2)     Signing  is  not  an  essential  part  of  a  deed 
at  common  law  ;  but  it  has  been  required  in  some  ca- 
ses by  act  of  parliament,  particularly  by  the  statute  of 
frauds,  which  expressly  directs  a  signing  in  all  grants  of 
a  freehold  estate  in  lands,  and  in  some  other  species  of 
deeds ;  in   which,"  therefore,  signing  is  as  necessary  as 
sealing.^ 

Signing  is  sometimes  made  necessary  to  the  execution 

of  a  power,  by  the  express  words  of  the   deed  which 

creates  the  power  ;  and,  in  such  cases,  if  attestation  of 

the  signature  is  required,  an  attestation  merely  of  the 

.sealing and  delivery  will  not  be  sufficient.     Thus,  in  the 

* 

case  of  Wright  v.  Wakeford,  (3)  where  a  power  was 

0)  Enzhndv  Roper,  1  Starkie,  304.    •    (3)  4  Taunt  214.;  Mansfield  C.J. 
(i)  Middle  too  v  Sand  ford,  4  Caiupb.    dissenting.     17  Vet.  454.  S.  C. 
31. 


(a)  A  subscribing  witness  to  a  warrant  of  attorney  swore,  that  from  hit  minutes 
be  found  thai  he  vai  present  at  a  certain  place,  on  a  certain  day,  being  the  day 
the  warrant  bore  date,  and  tbat  upon  reference  to  the  warrant  be  found  hit  name 
in  his  own  hand  writing  as  an  attestiog  witness,  and  that  the  seal  appeared  to  be 
tafcen  from  an  engraving  he  then  and  still  bad ;  and  from  all  these  circumstances 
he  wa$  convinced  that  he  mas  present,  and  witnessed  the  execution  of  the  instru- 
ment; this  was  htld  sufficient  proof  of  the  warrant  to  go  to  the  jury.    Pigott  v 
HolUnay,  1  Binney  436.    Et  vide  Churchill  r  Speight's  £xYj,  2  Hayw.  338. 
W.fcen  a  subscribing  witness  declares  that  he  does  not  recollect  having  seen  the 
instrument  executed  but  presumes  it  must  have  been  regular,  or  otherwise  he 
should  not  bave  signed  it ;  held  sufficient  evidence  of  the  execution  of  the  deed 
To  entitle  it  to  go  to  the  jury.    Denn  v  Mason,  1  Cox  Rep.  10. 
• 
_  fh)  Proof  tbat  a  party  signed  a  deed  which  bears  on  the  face  of  it  a  declara- 
tion t£at  the  deed  was  sealed  by  the  party,  is  evidence  to  be  left  to  a  jury  tbat  the 
party  sealed  and  delivered  the  deed.    Talbot  v  Jfodjon,   7  Taunt  Rip,  2*1. 
€urtto  r  Bill,  1  Southard  Rep.  US. 


• 


> 
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« 

created  to  be  executed  by  trustees,  with  the  consent  of 
the  cestui  que  trusts,  testified  by  writing  under  their  hands 
'    and  sealsy  attested  by  two  or  more  credible  witnesses,  but  the 
attestation  expressed  only,  that  the  deed  had  been  scaled 
and  delivered  by  the  cestui  que  trusts  and  the  other  parties 
in  presence  of  the  subscribing  witnesses,  the  majority  of 
the  Court  of  Common  Pleas  determined,  that  the  power 
had  not  been  duly  executed  ;   for  the  question  is  to  be  de- 
termined by  the  true  construction  of  the  terms  of  the  at- 
*  359      testation,  and  by  that  alone  ;  and  the  word  "  sealed,"  ac- 
cording to  its  true  acceptation  and  ^ordinary  sense,cannot 
[414]  be  considered  as  implying,  that  the  parties  who  put  their 

seals  to  the  instrument,  put  also  their  hands  to  it,  or 
signed  it  in  the  presence  df  the  witnesses.  It  was  further 
determined  in  this  case,(I)  that  a  subsequent  attestation, 
indorsed  upon  the  instrument  after  the  death  of  one  oi 
the  cestui  que  trusts,  and  expressing  that  the  parties  had 
also  signed  in  the  presence  of  the  subscribing  witnesses/ 
would  not  cure  the  original  defect :  on  the  ground,  that 
the  attestation  to  constitute  a  due  and  effectual  execu- 
tion of  the  power,  ought  to  make  a  part  of  the  same 
transaction  with  the  signing  and  sealing,  such  being  the 
usual  and  common  way  of  attesting  the  execution  of  al 
instruments  requiring  attestation*. 

i 
i 

So,  in  the  late  case  of  Doe  on  the  demise  of  Man* 
afield  v.  Peach,  (2)  where  the  power  was  directed  to  h\ 
executed  "  by  any  deed  or  writing  under  the  hands  aru 
seals  of  the  parties  to  be  by  them  duly  executed  in  the 
presence  of,  and  attested  by  two  or  more  witnesses^  anc 
the  attestation  was  only  of  the  sealing  and  delivery,  thi 
Court  of  King's  Bench  were  of  opinion,  that  in  order  t < 
make  a  due  execution  of  the  power  in  this  case*,  the  irl 
strument  ought  to  be  made  with  all  the  forms  require' 
by  the  power,  and  that  there  must  also  be  an  attestatio 
of  its  execution  with  all  those  forms ;  and  with  respevj 
to  the  second  point,  which  arose  here  as  well  as  ir\  tU 

(1)  See  alio  17  Ves.  457.  v  Barlow,  3  M&ule  A  Selw.  512.  B  1 

(2)  2  Maule  &  Selw.  576.    Wright 


4 


■#•• 


Sect.  2.]     Of  the  Proof  of  Deeds  and  Agreements.  '  859 


* » 


y 


case  of  Wright  v.  Wakeford,  the  Court  said,  it  was  not 
necessary  to  determine  at  what  precise  time  the  attesta* 
tion  must  be  made,  but  that  the  attestation  subsequent  to 
the  death  of  one  of  the  parties  could  not  give  to  their 
act  an  operation,  which  it  never  bad  during  the  lives  of 
the  parties.  So,  where  lands  were  limited  to  such  uses 
as  the  donee  should  direct  by  deed  or  writing,  under  his 
hand  and  seal,  attested  by  two  or  more  credible  witness- 
es, the  Court  of  Common  Pteas  determined,  that  the  ' 
power  was  not  effectually  executed  by  a  bill,  signed 
and  sealed,  but  attested  by  the  subscribing  Witnesses,  as 
being  signed  (only)  in  their  presence  ;  nor  can  the  de- 
fect be  cured  by  calling  one  of  the  witnesses  to  prove, 
that  the  will  was  actually  sealed  in  their  presence,  as 
well  assigned.  (1)  Where,  however,  the  deed  creating  M'% 
the  power  directed,  not  that  the  instrument  should  be  at- 
tested  by  witnesses,  but  that  the  power  should  be  execu- 
ted by  any  writing  to  be  signed  and  scaled  in  the  presence 
of  two  or  more  witncsscs9  and  the  deed  in  pursuance  of 
the  power  was  expressed  to  be  executed  in  the  presence 
of  the  witnesses,  but  the  attestation  applied  only  *to  *  368 
the  sealing  and  delivery,  the  Chancellor  was  of  opinion, 
that  in  such  a  case  it  might  be  pfoperly  left  to  the  jury 
to  presume,  that  the  deed  was  signed,  as  it  professed  to 
be,  in  the  presence  of  the  witnesses,  whp  attested  the 

sealing  and  delivery.  (2) 

* 

In  consequence  of  the  decisions  in  the  cases  of  Wright 
v.  Wakeford  and  Mansfield  v.  Peach,  which  might  affect 
the  titles  of  purchasers,  in  case  the  fact  of  signature  were. 
not  expressed  in  the  memorandum  of  attestation,)  an  act 
of  parliament  has  been  lately  introduced,  (3)  which  en- 
acts,  "that  every  deed  or  other  instrument,  already 
made,  with  the  intention  to  exercise  any  power,  author- 
ity, or  trust,  or  to  signify  the  consent  or  direction  of  any 

(I)  Do*  dem.  Hotcbkisi  v  Pearce,  6    4C7.    17  Ves.  453. 
Taunt.  402     2  Marshall,  10*  S.  C.  (3)  St.  hi  6.  3.  c   IS*. 

(T>  M 'Queen  r  Farqubar,  11  V«. 
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fendant,  and  the  instrument  on  being  produced  appears 
not  to  have  a  seal,  but  instead  of  it  a  pen-mark  of  a  par- 
ticular kind,  evidence  is  admissible  to  shew,  that  it  is  the 
custom  of  the  country  to  execute  bonds  in  this  man- 
ner. (1)  (a ) 

The  rule  which  has  been  just  mentioned,  respecting 
the  sealing  by  several  parties  on  one  piece  of  wax,  and 
with  one  seal,  is  applicable  to  all  deeds  at  common  law ; 
and  such  sealing  will  bind  the  parties,  by  whose  author- 
ity  the  deed  is  executed.  But  this  rule  does  not  extend  to 
deeds  executed  under  a  power.  In  a  case  lately  deter- 
mined by  the  Court  of  King's  Bench,  (2)  where  the  ques- 
tion was,  whether  a  certificate  signed  by  two  church- 
wardens and  one  overseer,  but  bearing  only  two  seals, 
was  a  legal  and  valid  certificate  under  the  stat.  8  &  9 
W.  3*  c.  30.  (which  requires  certificates  to  be  under  the 
bands  and  seals  of  the  churchwardens  and  overseers,  or 

(1)  Adam  v  Kerr,  1  Bos.  &  Pull.  360.    Maule  &  Selir.  MS. 

(2)  fL  v  Austry,  Eaiter  tenu,  1817, 


(a)  This  was  the  decision  of  the  judge  at  N.  P.  in  the  caie  of  Adams  v  Kerr  ; 
but  the  court  or  C.  B.  granted  a  rule  to  chow  cause,  oo  the  ground  that  evidence 
of  the  custom  ought  not  to  have  been  admitted j  the  rule  however  wai  after- 
wards discharged  oo  a  compromise  between  the  parties :  this  case,  then,  can 
hardly  be  considered  as  warranting  the  position  in  the  text :  the  reporter  himself 
states  the  point  with  a  Qti«re,and  Kent,  C.  J.  in  Warren  v  Lynch,  5  Johns.  Rep. 
239.,  in  noticing  this  case,  says  that  it  had  not  altered  the  common  law  in  West- 
minster Hall.  The  case  of  Warren  v  Lynch,  was  an  action  of  assumpsit  on  a 
promissory  note  executed  in  Virginia  and  payable  in  New- York,  to  the  signa- 
ture to  which  was  added  a  scrawl  enclosing  the  letters  L.  S. :  it  was  objected  on 
the  part  of  the  defendant  that  this  was  a  sealed  instrument  and  consequently  that 
the  form  of  action  was  improper.  The  court  held  that  St  was  not  a  sealed  instru- 
snent  The  opinion  of  Kent,  Ch.  J.  contains  all  the  learning,  both  ancient  and 
modern,  on  the  subject  of  scab;  and  shows  conclusively  that  the  common  lair 
regards  nothing  as  a  seal,  but  wax  or  some  other  tenacious  substance  with  an  im- 
pression upon  it  This  note  would  not  have  been  regarded  as  a  specialty  in  Vir- 
ginia, for  although  a  scrawl  may  be  equivalent  to  a  seal,  (Janes  if  Temple  v  lag* 
tvoerf,  1  Wash.  At  )  yet  to  give  it  that  effect  there  must  be  some  expression  io  the 
body  of  the  instrument  U  show  that  such  was  the  intention  of  the  parties.  Baird 
v  Btaigrovt,  I  hash.  170.  Vfiufcn's  Admass  v  W hillock's  Ex'rs.  1  Hun.  4S7. 
Vide  U'DiWs  Jassu  t  IPDitt,  1  Doll.  S3.  ' 
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the  major  part  of  tf\em,  or  under  the  bands  and  seals  of 
the  overseers,  where  there  are  no  churchwardens,)"the 
Court  determined,  that  the  certificate  had  not  been  pro- 
perly executed*  The  facts  of  the  case  were  shortly  as 
follow.  The  certificate  was  duly  attested,  and  allowed 
by  magistrates,  and  purported  to  be  the  certificate  of  A. 
[41 7 J  B.  and  C.  D.  churchwardens,  and  of  E.  F.  overseer; 

one  seal  was  opposite  to  the  two  first  names,  and  the 
other  seal  opposite  to  the  last ;  no  trace  of  any  other 
seal  appeared  on  tbe  instrument,  and  the  certificate  was 
above  thirty  years  old*    Lord  Ellenborougb,  C.  J.  in 
delivering  tbe  judgment  of  the  Court,  said,  "  In  consid- 
ering how  far  tbe  cases  of  deeds  are  applicable  to  the 
present,  it  is  to  be  recollected,  that  in  those  cases  the 
parties  alone,  under  whose  authority  the  deeds,  were  ex- 
ecuted, are  bound  by  them.     But  the  present  is  the  case 
of  the  execution  of  a  power,  which  binds  and  operates 
upon  other  persons  at  their  peril,  and  subjects  them  to 
indictments  as  for  crimes,  in  case  of  their  disobedience 
to  the  power,  if  it  be  duly  executed*     In  the  execution 
of  powers,  all  the  circumstances  required  by  the  crea- 
tors of  the  power  (however  unessential  and  otherwise 
unimportant)  must  be  observed,  and  can  only  be  satis- 
fied by  a  strictly  literal  and  precise  performance.  (1)    It 
is  also  a  general  principle  of  law,  wherever  a  power  is 
given  to  particular  persons  to  do  a  written  act  in  a  particu- 
lar manner  or  under  certain  particular  circumstances, 
whether  it  be  to  parish  officers  or  magistrates,  (as,  to  grant 
certificates,  under  which,  if  duly  executed,  otherpersons, 
especially  public  officers,  are  bound  to  act-* or  to  grant 
warrants  or  make  orders,)  that  their  authority  must  ap- 
pear upon  the  instrument  itself.    It  must  thereby  ap- 
pear that  they  are  the  persons  authorized,  and  that  the 
certificate,  warrant,  or  order,  was  made  in  the  manner 
and  under  the  circumstances  required,  otherwise  the 
certificate,  warrant,  or  order,  is  not  obligatory,  but 
void.    The  statute  is  to  be  construed,  in  a  case  like 

(1)  Sec  Ht*kim  v  Kemp,  3  East,. 440. 
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this,  according  to  common  parlance  and  understanding* 
and  so  as  to  be  a  security  to  persons,  who  are  bound  to 
obey  the  powers  given  by  it  at  their  peril ;  and  it  is  not 
to  be  construed  according  to  what  may  be  brought 
within  its  words  by  nice  legal  reasoning,  applicable 
merely  to  deeds.  In  the  case  of  Tbaire  v.  Thaire,  (1) 
where  there  was  a  submission  to  arbitration,  "so  that 
the  award  be  delivered  under  their  hands  and  seals,"  it 
was  made  a  question,  whether  an  award  sealed  but  not 
signed  was  a  good  award ;  the  point  reserved  being, 
whether  the  sealing,  which  was  virtually  a  signing,  was 
sufficient,  or  whether  the  words  of  the  submission  should  { 4  ]  8] 

be  intended  in  common  parlance  an  actual  writing  of 
their  hands.  The  Judges  of  the  Court  of  Common  Pleas 
'Were  at  first  divided  in  opinion  on  that  point.  It  was 
finally  decided,  however,  by  the  whole  Court,  that  a 
virtual  signing  would  not  do,  but  that  there  ought  to  be 
an  actual  signing  under  their  hands.  So  in  the  present 
case,  where  an  act  is  to  be  under  the  hands  and  seals  of 
the  three,  a  mere  virtual  sealing  by  any  of  the  three  ap- . 
pears  to  us  not  sufficient ;  but  it  ought  to  be  under  the 
actual  distinct  seal  of  each,  that  is  to  say,  under  a  dis- 
tinct and  several  sealed  impression  adopted  by  each  of 
the  parties." 

With  regard  to  the  delivery  of  a  deed,  no  particular 
form  or  ceremony  is  necessary :  it  will  be  sufficient,  if  a 
party  testifies  his  intention  in  any  manner,  whether  by 
action  or  by  word,  to  deliver  or  put  it  into  the  possession 
of  the  other  party ;  as,  if  a  party  throw  the  deed  upon  a 
table,  with  the  intent  that  it  may  be  taken  by  the  other, 
who  accordingly  takes  it ;  or,  if  a  stranger  deliver  it  with 
the  assent  of  the  party  to  the  deed;  (2)  (a)    If  the  deed 

(1)  Palmer,  100.  lit.  Co.  Lit  36. a.  [Note 223.] 

(2)  Con.  Dig.  tit  Evidence,  (A.  a) 


(«)  Vide  Vtrptouk  v  Story,  It  Johns.  Rep.  536.  GoeeVtc*  r  WaOttr>  1 
Jthu.  Cat.  250.  Delivery  of  ft  deed  to  a  third  perron  for  theme  ©f  the  gnatee, 
and  without  hit  koowledg e  beoomee  •  valid  delivery  on  the  sobeeqaeot  tneat  of 
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Is  made  by  a  corporation,  actual  delivery  is  not  requir- 
ed; and  fixing  the  common  seal,  that  is,  the  corporate 
seal,  or  any  other  used  for  the  o  (I)  is  tantamount 

to  a  delivery  ;  but  if  (he  corporate  Irmly  had  given  a  let- 
ter of  attorney  to  deliver,  the  deed  U  nut  theirs  till  de- 
livery. (2) 

It  hat  been  hefbre  mentioned,  that  proof  of  delivery, 
without  any  proof  of  signing  or  sealing,  will  be  sufficient 
evidence  of  execution;  for  the  party  by  delivering  a 
deed,  purporting  to  be  his  own,  adopts  the  seal  and  the 
signature.  But  under  particular  circumstances,  less  evi- 
dence has  been  admitted  to  prove  the  execution.  Thus, 
in  a  case  where  it  appeared  that  the  defendant,  a  few 
minutes  after  having  executed  the  deed,  brought  it 
to  the  witness  in  an  *adjoining  room,  and  desired  him  to 
attest  it ;  another  attesting  witness  was  still  in  the  room, 
where  the  deed  had  been  executed  ;  and  it  was  further 
proved,  that  the  witness  was  acquainted  with  the  defen- 
dant's band-writing,  and  that  the  defendant  knew  of  his 
being  acquainted  with  it,  and  that  the  defendant  had  ac- 
knowledged the  instrument ;  but  there  was  no  proof  of 
the  act  of  delivery,  and  no  reason  was  shewn,  why  the 
other  attesting  witness  could  not  be  called  to  prove  the 
delivery  ;  in  tins  case  the  Court  of  Common  Pleas  was 
of  opinion,  that  the  whole  might  be  considered  as  one 
transaction,  and  that  there  was  sufficient  proof  of  the  ex- 
ecution. (3)  fa) 

(1)  PerUw.c.  2.  I  132.  217.    Po»*l  r  Blacket,  I  E.p  K.  P.  C. 

(2)  Co.  Lit.  3B  a.  {Note  222]  06,    Crellier  r  Weal*,  Pake  H.P.C. 
fJJ)  Parke  v  Mean,  2  Boi.  &  Pall.     1(6. 


Ihr  great**,  whicb  bai  rtlalion  back  to  the  orFgieal  time  of  delivery.  Helrk  v 
Hutch,  0  Man.  Rep.  307.  Btlaen  r  Carlo-,  i  Dag  66.  Rtijglu  r  Lunvm  el  at. 
ISMfti.  Rrp.ZtS.  Poeietaionby  the  grantee  or  hiabeiri,  of  aaanrieot  deed  ii 
evidenrp  of  delivery .  Mattery  v  Jtpimvalt,  3  Day  230.  Vide  Sntterbj  v  At- 
dm  tl  at.   I  Jtktu.  Ok.  Rep.  249, 

(a)  The  general  pramtnptton  of  1«»  it,  tint  the  formal  act  of  agoing,  malic; 
«nd  delivering,  is,  the  perfectioD  and  r* 


•»  .» 
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If  a  deed,  or  other  written  instrument,  is  attested,  but 
none  of  the  witnesses  are  capable  of  being  examined,  the 
course  then  is  to  prove  an  attesting  witness's  hand-wri- 
ting; and  this  wiil.be  a  sufficient  proof  of  the  execu- 
tion ;  as  where  the  attesting  witnes3  is  dead  (a) — or  blind 
(I) — or  incompetent  to  give  evidence,  either  from  insan- 
ity, (2)  or  from  infamy  of  character,  (3)  or  from  interest 
acquired  after  the  execution  of  the  deed  (4)(b) — or  where 
the  subscribing  witness  is  absent  in  a  foreign  courtry(5) 
(c)  or  out  of  the  jurisdiction  of  the  superior  English 
courts,  so  as  not  to  be  amenable  to  their  process,  (6)(d) 
or  where  he  cannot  be  (e)  found  after  strict  and  dili- 


3*2 


(1)  Wood  v  Drury,  1  Ld.  Rayra. 
7*4.  hv  Holt  C.J 

(2)  Via.  Ahr.  tit.  Evidence,  (T.  b 
48.)  pi  12.  Burnett  v  Tnylor,  9  Ves, 
jtin  381.  Currier  Child,  3  Campb. 
*28« 

(3)  Jone*  v  Ma  ton,  2  Stra  833 

(4)  Go**  ▼  Tracev,  1  P.  Wmn.  287. 
830.    Godfrey  v  Norris,    1   Stra.  34. 


Swir*vBell,5T.  R  371. 

(5)  Coehlan  v  Williamson,  1  Dong. 
OT.  WaUis  v  Delancev,  7  T  R  266. 
(c)  Adam  v  Kerr,  1  Bos.  &  Pull  361. 

(ft  Prince  v  Blackhum.  .'  E*<t.250. 
1  Bon.  if  Pull.  361  Ward  v  Well*,  1 
Taimt  161.  Hodnett  v  Forman,  1 
Starkie,90. 


*. 


the  grantor  to  prove  clearly  that  the  appearance*  are  oot  consistent  with  the 
truth,  as  that  there  was  no  delivery,  aid  it  was  no  understood  at  the  time;  if  the 
deed  wag  dulv  delivered  in  the  first  place,  the  mbsequent  posies* ion  of  the  deed 
by  the  grantor  cannot  affect  the  act  of  delivery.  Delivery  of  a  deed  to  a  third 
person  as  agent  or  trustee  i?  good.  Souverby  v  Ardtn,  I  Johns.  Ck.  Rep.  240. 
The  Trustees  of  the  Methodist  Church  v  J  aqua,  ib.  450. 

(a)  S.  P.  MoU  v  Doughty,  1  Johns.  Cms.  230. 

(b)  S.  P.  Lesse  of  Hamilton  v  Marsden,  6  Bimuy  4b.  Hamilton  v  William* 
I  Hayw.  130.  S.  C.  2  Hayn.  101.  Contra  2  Haytv.  329. 

(c)  S.  P.  Sluby  r  Champlin,  4  Johns.  Rep  461.  It  was  held  that  the  absence 
of  a  subscribing  witness  was  sufficiently  accounted  for,  who  had  tailed  for  Bpahi, 
and  had  been  driven  back  by  stress  of  weather  into  an  English  port  shortly  before 
the  trial,  and  expected  to  tail  again  immediately,  but  it  was  not  known  at  the 
time  of  the  trial,  whether  he  had  sailed  or  not     Ward  v  Wills,  1  Taunt  461. 

(<*)  Vide  Baker  v  Blount,  2  Hayn.  401. 

(*)  Vide  Jontt  v  Brnkleg,  1  flajw.  20. 
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gent  enquiry.(l)f    The  hand-writing  *of  the  attesting 
[420]      witness  is  evidence  of  every  thing  on  the  face  of  the  in- 
strument ;  the  sealing  and  delivery  will  be  presumed,  (a) 

* 

(I)  Anon,  case,  12  Mod.  607.,  by  Taunt.  365.  Parker  ▼  HosHns.  2 
Holt  C.J.  7  T.  R.  266.  Cunliffe  v  Tauot.  223.  Wardel  v  Fermor,  Z 
Seftoo,  2  East,  183.  Crosby  v  Percy,  1    Campb.  282. 


f  Inr tbe  date  of  Cunlitfe  v  Seftoo,  (2  East,  1S&)  it  was  proved  that  diligrot en- 
quiry bad  been  made  after  one  of  tbe  attesting  witnesses  to  a  bond,  at  tbe  resi- 
dence of  the  obligor  and  obligee,  w  ithout  being  able  to  obtaio  ray  intelligence  of 
•neb  a  perion  $  this  was  considered  a  sufficient  ground  for  letting  in  proof  of  the 
hand  wr King  of  tbe  other  attesting  Witness,  who  bad  stoee  beeosfle  interested  stf 
administratrix  to  tbe  obligee,  and  was  a-  plaintiff  on  tbe  record.  In  the  ease  or 
Crosby  v  Percy,  (I  Taunt.  365.)  tbe  Court  of  Common  Pleas  held,  that  proof  of 
the  hand  writing  of  an  attesting  witness  had  been  properly  admitted,  after  proof 
-thatdftigent  enquiry  had  been  made  for  him  at  his  nsaaJ  place  of  residence,  where, 
in  answer  to  the  enqniry,  information  was  received,  as  aba  from  tbe  father  of  Che 
attesting  witness,  that  he  bad  absconded  to  avoid  bit*  creditors,  and  was  not  to  be 
found.  In  the  case  of  Wardelv  Fermor,  (2  Campb.  282.)  evidence  of  the  band 
writing  was  admitted,  on  proof  that,  tweive  months  before,  a  commission  of  bank- 
rupt bad  been  sued  out  against  the*  subscribing  witness,  who  bad  not  appeared  at 
the  time  fixed  for  his  surrender.  Secondary  evidence  was  admitted  in  the  case  af 
Parker  v  Hoskins,  (2  Taunt.  223.)  an  enquiry  having  been  made  for  the  subscrib- 
ing witness  at  the  admiralty,  whence  it  appeared  by  the  last  report,  that  he  wan 
serving  on  board  of  sortie  ship,  bat  In  what  ship  H  was  not  known.  It  is  not  pessi. 
ble,  by  any  general  rule,  to  ascertain*  precisely  id  what  cases  this  proof  of  th* 
subscribing  w knew'  band  writing  wHl  be  admitted.  Each  case  mtkst  depend  unoo 
its  own  peculiar  circumstances.  But  in  all  cases  it  ought  to  be  satisfactorily  prov- 
ed, that  a  reasonable,  honest,  and  diligent  enquiry  hftff  been' made,  without  any 
evasion,  and  without  any  design  to  overlook  the  witness: 

Vide  Cook  v  Woodrm,  5  Cranck  13.  Where  the  witnesses  to  a  written  coo- 
tract  were  the  sons  of  tbe  defendant  who  executed  it,  and  tbe  plaintiff,  tbe  day  be* 
fore  the  circuit,  inquired  of  the  defendant  for  the  witnesses  in  order  tosubpanam 
them,  and  was  falsely  told  by  the  defendant  that  they  were  gone  on  a  journey;, 
this  was  held  not  to  be  a  sufficient  reason  for  admitting  other  testimony  of  nW 
hand  writing,  the  plaintiff  not  having  used  sufficient  diligence  to  procure  the  wit- 
nesses.   Mills  if  maker  v  Trwt,  8  Jehfi*.  Rep.  121. 

(a)  Vide  Milnxtrd  v  TempU,  1  Corny*.  375.,  in  wbicb  in  a*  actios  at  debt  of> 
bond,  the  attesting  witness'  band  writing  beitig  admitted,  Ld.  E!!eftbc*on£h  said, 
this  might  be  taken  as  a  presumptive  admission  of  all  he  professed  to  attest,  aod 
would  have  been  called  to  prove. 
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and  it  will  not  be  necessary  to  prove  the  band-writing 
of  the  party  (a)  to  the  deed.(l)f 

But,  in  cases,  where  there  is  no  subscribing  witness 
on  the  deed,  (b)  or,  where  the  subscribing  witness  de- 
nies having  any  knowledge  of  the  execution,  (which  is 
the  same  ^thing  a*  if  there  were  no  witness  at  all,  (2)(c)  or, 
where  the  name  of  a  fictitious  person  is  inserted, (3) — or,  L4-3  J 
where  the  attesting  witness  was  interested  at  the  time  of 
the  execution  of  the  deed,  and  continnes  so  at  the  time 
of  the  trial ;  (4)  (d)  or,  where  the  person  .has  put  his 

(1)  Prioce  v  Blackburn,  2  East,  250.  Plombe,  1  Doug.  216.  Burrowi  v  Lock, 

Adam  v Kerr,  I  Bot.  &  Pull.  360   Mil-  10  Vet.  jun.  474.    Phippi  v  Parker,   I 

ward  v  Temple,  I  Campb.  375.    Wallif  Campb.  41 Z.  contra 

▼  Delancey,  7  T.  R.  286.  (c)  Ld.  Ken-  (3)  Fasset  v  Brow*,  Peake,  N.  P.  C. 

yoo  contra.  23. 

(2*  flrellier  v  Neale,  Peake,  N.  P.  f4)  Swire  v  Bell,  5  T.  R  371.    A 

C.  143.,  ruled  by  Ld.  Kenyoo.     Ley  v  defendant  cannot  object  to  an  attesting 

Ballard,  3  Esp.  N.PC.  173.,  by  Ld.  witness,  ai  incompetent  to  prove  the 

Kenyoo.    Fitsgerald  v  El  see,  2  Campb.  execution  on  account  of  bis  interest,  at 

635.,  by  Lawrence  J.   Lemon  v  Dean,  ter  having  requested  bim  to  attest  the 

ib.  638.  n.  by  Le  Blanc  J    (in  the  case  execution,  with  full  knowledge  of  the 

of  a  promissory  note.)    See  also  Blur-  situation  in  which  be  stood.    Honey* 

too  v  Toon,    Skio.  ,639.     Abbot    v  wood  v  Peacock,  3  Campb.  106. 

fin  the  case  of  a  deed  executed  in  the  East  Indies,  and  attested  by  a  witness 
resident  there,  the  stat.  26  0. 3.  c.57.  s.  33.  enacts,  "  that  it  shall  be  sufficient  to 
prove  the  hand  writing  of  tkt  party  to  the  4etd%  and  of  the  attesting  witness,  and 
that  the  witness  u  resident  in  the  Bast  Indies."— When  this  statute  was  passed, 
the  present  rule  respecting  the  proof  of  the  execution  of  a  deed  had  not  been  estab- 
lished. 


(a)  Vide  Sluby  v  Champlin,  4  Johns.  Rep.  461.  In  the  following  cases  it  was 
beld  that  after  proving  the  band  writing  of  the  witness,  the  hand  writing  of  the 
party  should  be  proved.  Hopkins  v  Dt  Graffmrtid,  8  Bay  187.  Olipkant  v 
Taggart,  1  Bay  255.    Irving  v  Irving,  2  Hay».  27.  '  Et  vide  3  Binney  192. 

(6)  Vide  Ingram  v  Hall,  t  Hayw.  193. 

(0  The  attesting  witness  to  a  bond  wrote  the  attestation  without  teeing  the 
^obligor  execute,  another  person  gave  evidence  that  the  obligor  signed  the  bond  but 
djd  not  seal  or  deliver  it ;  held  that  the  signing  of  the  bond,  which  purported  to  be 
aealed  with  the  obligor's  seal,  was  evidence  to  be  left  to  the  jury  of  the  sealing 
aod  delivery.  Talbot  v  Hodton,  7  Taunt.  251.  The  case  of  Phipps  v  Parker,  1 
Cantpb.  412.  is  in  the  above  case  overruled.  Vide  also  Lemon  v  Deant,  t 
Ounpb.  635.  Dcnn  v  Mason,  in  the  Court  9t  Errors  of  New-Jersey,  ante  413.  i>. 
<o)    Long  w  Ramsay,  \  S.  *  /buries'  Rep.  102. 

(d)  So,  where  the  w  itoess  at  the  time  of  attestation  was  the  w  ?fe  of  the  oblige* 
fiURw  v  BruktWs  A4m'r$  I  Hays*  19. 
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name  as  subscribing  *witness,  did  so  without  the  knowl- 
edge or  consent  of  the  parties ;  (1) — or  if,  after  diligent 
enquiry,  nothing  can  be  heard  of  the  subscribing  wit- 
ness, so  that  he  can  neither  be  produced  himself,  nor  his 
hand-writing  proved,  (a)  or  if  at  the  time  of  the  execu- 
tion he  was  of  such  an  infamous  character,  as  to  make 
him  incompetent  to  give  evidence  ;  in  these  cases,  thfi 
execution  may  be  proved,  by  proving  the  hand-writing 
of  the  party  to  the  deed  ;  or  by  any  person  present  a; 
the  execution,  though  he  is  not  endorsed  as  witness  ;  (2) 
or  by  proof,  of  an  admission  of  the  party  himself  that  he 
executed  the  deed.(&)  And  proof  of  th£  party's  hand- 
writing is  a  sufficient  ground  for  presuming,  that  the 
deed  was,  as  it  purports  to  be,  sealed  and  deliver- 
ed. (S)(c) 

The  simplest  -and  most  obvious  proof  of  hand-wrii 
ting  is  the  testimony  of  a  witness,  who  saw  the  paper  oi 

(1)  M'Craw  v  Gentry,    3  Campb.        (3)  GreJKer  v  Neale,  Peake,  N.  P 
232.    4  Taunt.  220.  C.  145.    Barrow*  v  Lock,  10  Ves.  jtm. 

(2)  Com.  Dig.  tit.  Evidence,  (B.  3.)    474. 


(a)  So,  where  the  subscribing  witness  was  dead,  and  bis  hand  writing  could  nol 
be  proved.  Jones1  AdnCrs  v  BlounVs  Ex'rs.  1  Haytv.  236.,  or  if  the  subset  ibinq 
witness  is  out  of  the  jurisdiction  of  the  court  and  no  person  to  be  found  with  in  in 
jurisdiction  who  can  prove  his  hand  writing.  Clark  v  Sanderson,  3  Binney  ]?■". 
Vide  Homer  v  fTaUit,  1 1  Mast.  Rep.  309. 

(b)  Vide  Call  v  Dwining,  4  EasPs  Rep.  53.  S.  C.    5  Esp.  Rep.  16. 

* 

(c)  If  a  deed  be  attested  by  several  subscribing  witnesses,  the  execution  may 
be  proved  by  one  of  them  j  or  if  none  of  these  witnesses  can  be  produced,  proo 
of  the  signature  of  one  witness  will  be  sufficient.  Ante,  176,  But  before  th< 
hand  writing  of  one  can  be  proved,  it  is,  in  general,  necessary  to  account  for  tlm 
other  subscribing  witness  not  being  produced,  though  the  strictness  of  the  nil* 
may  be  dispensed  with  under  particular  circumstances,  as  in  the  case  of  an  ancieti| 
deed,  or  where  it  was  executed  in  a  foreign  country,  when  proof  of  the  hand 
writing  of  one  attesting  witness  may  be  sufficient  prima  facie  evidence  to  go  to  th« 
jury.  Jackson  d.  Livingston  and  others  v  Burton,  II  Johns.  Rep.  64.  7  Term 
Rep.  266.  n.  1  Bos.  Sf  Pull.  360.  Where  there  were  three  obligors  and  the  ac; 
tion  brought  against  one  of  them  only,  the  other  obligor  was  allowed  to  be  a  wl;i 
ness  to  prove  the  execution  of  the  bond  by  the  defendant.  Loclart  v  Graham. 
Str.  35. 
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signature  actually  written.      But  a  great  variety  of  ca-    proof  of  hand 
ses  must  continually  occur,  where  such  a  direct  kind  of  wnt,fte- 
evidence  cannot  possibly  be  procured.       The  writing 
may  be  secret,  as  must  constantly  happen   in  cases  of  a 
fraudulent  or  criminal  nature  ;  or,  if  any  person  was  pre- 
sent he  may  be  dead  or  unknown.     In  this  deficiency  of  *. 
positive  proof,  the  best  evidence,  which  the  nature  of 
the  case   admits,  is  the  information   of  witnesses  ac- 
quainted with  the  supposed  writer,  who,  from  seeing  him 
write,  have  acquired  a  knowledge  of  his  hand-writing  : 
for  in  every  person's  manner  of  writing  there   is  a  cer- 
tain distinct  prevailing  character,  which  may  be  easily 
discovered  by  observation,  and,  when  once  known,  may 
be  afterwards  applied  as  a  standard  to  try  any  otiierspe-    w 
cimeris  of  writing,  whose  genuineness  is  disputed.      A    H**] 
witness  may  therefore  be  asked,  whether  he  has  seen  a 
particular  person  write,  and  afterwards,  whether  he  be- 
lieves the  paper  in  dispute  to  be  his  hand-writing.    This 
course  of  examination  evidently  involves  two  questions;  . 
first,   *whether  the  supposed   writer  is  the  person  of     &  3^5 
whom  the  witness  speaks  ;    and   secondly,   if  he  is  the 
person,  whether  he  wrote  the  paper  in  dispute.      The 
first  is  a  question  of  identity  ;  the  second  a  question  of 
judgment,  or  a  comparison  in  the   mind  of  the  witness 
between  the  general  standard  and  the  writing  produced. 

This  kind  of  evidence,  like  all  probable  evidence, 
admits  of  every  possible  degree  from  the  lowest  pre- 
sumption to  the  highest  moral  certainty.  It  may  be  so 
weak,  as  to  be  utterly  unsafe  to  act  upon  ;  or  so  strong 
as,  in  the  mind  of  an}*  reasonable  man,  to  produce  con- 
viction. The  witness  may  have  been  in  the  constant 
habit  of  seeing  him  write,  day  after  day,  for  years  to- 
gether, on  common  transactions,  and  in  the  course  of  im- 
portant business  ;  and  what  better  means  can  he  have 
of  gaining  the  most  accurate  knowledge  "of  his  manner 
of  writing?  On  the  other  hand,  it  maybe  /cund  per- 
haps on  enquiry,  that  he  has  seen  him  write  only  a  few 


r-2 


■ 

■ 

like  it;    lie    third    H  il 

notes,  whicl 

the  prisoner's  came,  and  Hi  d  I 

(I)    Ul-li    Prr     ! 
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whole  of  this  evidence  was  received.  The  prisoner,  in 
his  defence,  still  insisted  that  nothing  but  the  comparison 
of  hand-writing  had  been  offered  as  proof  against  him  ; 
and  the  act  of  parliament,  which  reversed  his  attainder, 
states  the  admission  of  this  evidence  as  one  of  the  . 
grounds  of  the  illegality  of  his  conviction.      That  act  m 

recites,  among  other  particulars,  that  "  there  had  not 
"  been  sufficient  legal  evidence  of  any  treasons  com- 
"  mitted  by  him,  there  being  produced  a  paper  found 
"iruhis  closet  supposed  to  be  his  hand-writing,  which 
"  was  not  proved  by  any  one  witness  to  have  been  writ- 
"  ten.  by  him  :  but  the  jury  was  directed  to  believe  it,  by 
"  comparing  it  with  other  writings  of  kis."(\)  Howev- 
er, if  the  printed  report  of  the  trial  is  correct,  some- 
thing more  than  the  mere  comparison  of  hand-writing 
was  laid  before  the  jury  ;  for,  according  to  that  report, 
the  first  witness  had  seen  the  prisoner  write  his  name 
several  times.  And,  though  it  may  be  objected  to  the 
testimony  of  the  two  last  witnesses,  that  the  endorse- 
ments, mentioned  by  them,  were  not  sufficiently  proved 
to  have  been  written  by  the  prisoner,  that  objection  will 
not  apply  to  the  other  witness,  whose  evidence  was  cer- 
tainly admissible.  The  same  kind  of  evidence  was  ad- 
mittedln  Lord  Preston's  case  within  a  year  after  the  re-  • 
versal  of  Sidney's  attainder,  and  has  been  since  receiv* 
eJ  in  many  cases  of  great  authority.  (2  ) 

*  Another  method  of  acquiring  a  knowledge  of  hand-      #  367 
writing  is  by  means  of  a  written  correspondence.     If  a 
witness  has  received  letters,  purporting  to  have  been 
written  by  a  particular  person,  on  subjects  of  business,      •»     : 
or  of  such  a  nature  as  makes  it  probable  that  they  were 
written  by  the  hand  from  which  they  profess  to  come, 

(1)  Cited  ia  Layer's  case,  6  St.  Tr.    rate  of  De  la  Mntv,  Howell's  Coll.  St 
2*».  Tr.vol.21.  810.  (n) 

(2)  SeeaotelP.422."(l)  And  gee  the 


(a)  Vide  Rex  r  Tandy,  2  MWalty  409.    Rex  v  Jachtan,  and  Rex  v  ShuL-.% 
Id.  416.     I  Daft  Esp.  Rep.  273.  a.  et  jeq. 


■ 
■ 


ygB      uuc  J. 
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that  his  master  (to  whom  the  letters  were  written  for  the 
rent  of  a  part  of  the  estate  of  the  late  Earl  Ferrer3,  which 
his  said  master  held)  informed  him  they  were  the  letters 
of  Cottington,  the  Lord  Ferrers' s  steward,,  who  was  the         f425l 
person  pretended  to  have  attested  the  deed  in  question. 
It  was  hereupon  objected  to  his  testimony,  because  he 
could  not  say  with  any  certainty  whether  or  not  the  wri- 
ter of  the  letters  was  the  same  person  that  attested  the 
deed ;  for  Cottington,  who  was  supposed  to  write  the 
letters,  might  get  some  other  person  to  write  those  very 
letters  for  him ;  and  the  counsel  insisted,  that  in  all  cases 
where  a  witness  would  swear  to  hand-writing,  he  must 
be  able  to  say  that  he  saw  such  a  person  write.     The 
Court  rejected  the  witness,  because  he  could  not  ascer- 
tain the  identity  of  the  person.     But  Lord  Raymond 
said,  "  It  was  not  necessary  in  all  cases  that  the  witness 
should  have  seeir  the  person  write,  to  whose  hand  he 
swears ;  for  where  there  has  been  a  fixed  correspondence 
by  letters,  and  it  can  be  made  out,  that  the  party  writing 
such  letters  is  the  same  man  that  attested  a  deed,  that 
will  entffle  a  witness  to  iwear  to  that  person's  hand, 
though  he  never  saw  him  write."     Page,  J.  said,  "  If  a 
subscribing  witness  to  a  deed  lives  in  the  West  Indies, 
whose  hand-writing  is  to-  be  proved  in  England,  a  wit- 
ness here  may  swear  to  his  hand,  by  having  seen  the  let- 
ters of  such  person,  written  by  him  to  his  correspondent 
in  England,  because,  under  the  special  circumstances 
of  that  case,  there  is  no  other  way,  or  at  least  the  diffi- 
culty will  be  great,  to  prove  the  hand-writing  of  such 
subscribing  witness."     But  Lord  Raymond  differed,  and 
said,  "  that  these  special  circumstances  could  not  vary 
the  reason  of  the  thing."     It  was  farther  objected  to  the 
same  witness,  that  he  should  produce  the  letters,  that  the 
Court  and  the  #jury  might  be  able  to  judge  of  the  re-      #  ggg 
semblance  between  the  hand-writing  of  the  letters  and 
that  on  the  deed  ;  but  this  was  over-ruled  by  the  Court, 
"  because  the  witness  might  well  have  acquired  a  knowl- 
edge of  the  character  of  Cottington's  hand-writing,  by 
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having  seen  several  letLers  written  by  Lira."  The  rule 
to  be  deduced  from  this  case  is,  that  a  witness  may  be 
admitted  to  speak  to  a  person's  hand-writing,  if  he  has 
seen  letters  which  can  be  .proved  to  have  been  written 
by  him  ;  but  that  this  antecedent  proof  of  the  identity  of 
the  person  is  indispensably  necessary;  and  further,  that 
hearsay  evidence  of  identity  is  totally  inadmissible.  Th-i 
case,  reported  to  have  been  put  by  Page,  J.  is  not  vcr\ 
„  clearly  stated.  If  it  is  understood  to  mean,  that  where  a 
.  ^r  subscribing  witness  resides  abroad,  slighter  proof  of  his  sig- 

*  "  J  nature  may  be  given  than  is  necessary  in  other  cases,  it 

certainly  cannot  be  supported ;  but  if  the  meaning  is,  thut 
his  signature  may  be  proved  in  the  same  manner  as  if  he 
were  dead,  by  a  witness  who  has  seen  letters  proved  to 
be  of  his  writing,  the  case  is  warranted  by  many  late/ 
authorities,  which  have  been  already. mentioned.  An  .'» 
with  regard  to  the  last  objection,  namely,  that  the  wit- 
ness ought  to  produce  the  letters,  that  the  jury  might 
judge  of  the  resemblance,  it  appears  to  have  been  made 
as  a  preliminary  objection  to  the  admissibility  of  his  ev- 
idence, and  was  therefore  properly  over-ruled.  But  af- 
ter the  witness  has  been  regularly  admitted  to  give  hi-: 
evidence,  it  seems  reasonable  that  the  opposite  parh. 
should  be  allowed  not  only  to  cross-examine  as  to  th<_ 
number  and  appearance  of  the  writings,  which  the  wit- 
ness professes  to  haveseen,  but  also  to  call  upon  him  to 
produce  the  writings  in  court,  that  the  jury  may  judge 
of  the  means  which  the  witness  had  of  forming  bis  opin- 
ion. 

Another  authority,  ib  support  of  the  rule  laid  down 
in  Lord  Ferrers  v.  Shirley,  is  Layer's  case,  (1)  ov. 
*  370  a  trial  *for  high  treason,  where  the  witness  (who  had 
received  letters  from  the  prisoner  on  business  five  yeare 
before,  which  he  answered,  and  transacted  the  business 
according  to  the  directions  in  the  letters,  and  had  beei 

(1)  6  St.  Tr.  275.    Gold  v  Jones,  I    Black.  Rep.  384b  S.  P.    3  Ves.  &  Be* 
172. 
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paid  for  it,)  was  allowed  to  speak  to  the  hand-writing 
of  a  treasonable  paper  charged  upon  the  prisoner ;  and, 
though  the  witness  -in  this  case  had  seen  the  prisoner 
write  some  years  before  the  receipt  of  the  letters,  yet, 
independent  of  that  circumstance,  his  evidence  was  ad- 
judged to  be  admissible.  If  he  had  formed  his  judgment 
of  the  prisoner's  hand-wriling  from  these  letters  alone, 
"  if  the  case  had  gone  no  further/'  said  the  Chief  Justice, 
"  nobody  could  have  doubted  but  that,  according  to  the 
usual  course  and  rules  of  evidence,  the  paper  ought  to 
be  read."  With  respect  to  the  interval  of  time  that  has 
elapsed  since  the  witness  saw  the  prisoner  write,  or  re- 
ceived letters  from  him,  that  is  a  circumstance  not  to 
exclude  him  from  giving  evidence,  but  to  be  left  with 
all  the  other  circumstances  of  the  case  to  the  considera- 
tion of  the  jury. 

This  rule  of  evidence  appears  not  to  have  been  set-  [4272 
tied  at  the  time  of  the  memorable  trial  of  the  seven  bish- 
ops, who  were  tried  for  a  libel  in  the  fourth  year  of 
James  IT.  In  the  course  of  that  trial,  a  witness,  called 
to  prove  the  signature  of  one  of  the  bishops,  said  he  had 
received  letters  from  him  on  business,  and  that  he  had 
done  what  the  letters  required,  and  that  he  believed  the 
signature  in  question  to  be  the  bishop's  hand-writing, 
but  could  not  swear  that  those  letters  were  written  by 
him.  (1)  This  was  the  strongest  evidence  in  the  case, 
excepting  the  proof  of  the  archbishop's  signature,  which 
was  proved  by  one  who  had  seen  him  write.  But  Mr. 
Justice  Powell  thought  it  an  objection  to  the  evidence 
before  mentioned,  that  the  witness  had  never  seen  the 
bishop  write,  and  that  the  receipt  of  the  letters  was  not 
sufficient,  unless  be  could  also  swear  who  had  written 
them.  A  long  and  desultory  #argument  ensued  on  the  *  371 
admissibility  of  the  paper  in  question,  the  counsel  for 
the  prosecution  insisting,  that  the  signatures  of  the  bish- 
ops had  beeu  proved,  and  the  counsel  on  the  other  side, 

(\>  ISt,  Ti  3:tt. 
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that  the  proof  was  insufficient.  Mr.  Justice  Powell 
said,  (1)  "  he  thought  the  paper  had  not  been  sufficiently 
proved  to  be  subscribed  by  the  bishops.  It  is  too  slen- 
der a  proof  for  such  a  ca3e.  "  I  grant  you,"  he  added,  "  in 
civil  actions,  a  slender  proof  is  sufficient  to.make  out  a 
man's  hand,  as  by  a  letter  to  a  tradesman  or  a  correspon- 
dent, or  the  like ;  but  in  crimirfal  causes,  such  as  this,  if  su c h 
a  proof  is  allowed,  where  is  the  safety  of  your  life,  or 
any  man's  life  here  ?"  The  Judges  were  equally  divid 
ed  in  opinion,  and  the  paper  was  not  allowed  to  be  read. 
Thus  it  appears,  that  at  that,  time  the  rule  of  evidence, 
which  has  been  mentioned,  was  hot  admitted  in  crimina: 
cases,  though  even  then  it  was  acknowledged  to  be  rea< 
onable  in  case9  of  a  civil  nature.  But  this  distinction  is  ne 
longer  made.  '  If  the  rule  is  true  in  the  one  case,  it  mu-i 
be  equally  true  in  the  other;  for  the  rules  of  evidence. 
which  are  the  laws  of  truth,  must.be  uniform  and  univer- 
sal, (a) 


— — *- 


(a)  In  an  action  on  b  promissory  note,  the  confidential  clerk  of  the  plainliil  wa- 
admitted  to  prove  the  hand  writing  of  tie  indorser,  from  the  knowledge  wiii    i 
be  had  acquired  from  tbe  correspondence  between  the  plaintiff  and  indorser,  ;i'- 
though  he  had  uever  seen  the  latter  write..    Titford  v  /inott,  2  Johns.  Cm.  21 1 
Where  the  witnesses  to  a  will  wr-re  all  dead,  and  one  of  them  had  signed  liiu  iu- 
lials  of  his  name  as  his  mark,  and  the  testator  had  also  signed  his  mark,  and   '.* 
hand  writing  of  two  of  the  wituesses  was  proved ;  and  a  witness  at  the  trial  >: 
1807,  swore  that  he  had  seen  the  other  witness  make  his  mark  io  the  year  17Cd,  t»» 
a  piper  in  his  possession,  and  that  from  a  comparison  of  the  two  marks,  and  fi  jl.i 
the  peculiar  manner  in  which  one  of  the  initial  letters  was  made,  he  believer 
the  mark  affixed  to  the  will  was  made  by  the  witness  to  it :  this  was  held  iitfWcr. ; 
evidence  of  the  execution  of  the  will,  to  permit  it  to  be  read  to  the  jujy,  when  ac- 
companied with  evidence  of  a  possession  by  the  devisees  under  tbe  will,  en  J  >  i 
the  declaration  of  one  of  the  other  witnesses  io  his  life  time,  as  to  the  due  u'.- 
testation  by  all  the  witnesses.    Jackson  d.  Van  Dusen  Sf  others  v  Van  /)iacn;  U 
Johns.  Rep.  144.    Where  the  question  was  whether  an^p Iteration  in  a  will  wis 
made  by  the  original  draughtsman  or  a  stranger,  witnesses  were  otfered  who  were 
well  acquainted  with,  and  swore  to  the  scribe's  hand  writing,  and  who  swore  tha4. 
certain  deeds,  then  in  their  possession,  which  they  produced  to  the  jury,  were 
the  hand  writing  of  the  scribe,  and  contained  certain  peculiarities  observable  •«• 
the  will,  and  that  they  had  frequently  known  the  scribe  to  wiite  in  the  same  man- 
ner; the  evidence  was  held  admissible,  and  that  it  was  not  a  mere  t'orupani'm  > 
iiands.    Smith  v  Fenner,  Rtp.  C.  C.  b\  8,  First  Circt.  170. 
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In  the  cases  which  have  been  mentioned,  the  proof  °fJ^^l^oT 
hand-writing  is  founded  on  a  knowledge  of  the  general 
character.  The  witness  is  supposed  to  have  formed  a 
standard  in  his  mind,  and  with  that  standard  to  compare  [428] 
the  writing  in  question.  But  no  other  kind  of  compari- 
son will  be  allowed.  It  is  an  established  rule  of  evi- 
dence, that  hand-writing  cannot  be  proved  by  comparing 
the  paper  in  dispute  with  any  other  papers  acknowledg- 
ed to  be  genuine.  The  reason,  usually  assigned,  is,  that 
unless  a  jury  can  read,  they  would  be  unable  to  institute 
3,  comparison,  or  judge  of  the  supposed  resemblance ;  (1) 
a  reason,  however,  which  appears  to  be  too  narrow  for 
a  rule  of  such  general  application.  Another  reason, 
,for  rejecting  such  a  comparison,  *seems  to  be,  that  the  #  372 
writings  intended  as  specimens  to  be  compared  with  the 
disputed  paper,  would  be  brought  together  by  a  party 
to  the  suit,  who  is  interested  to  select  such  writings  only 
as  may  best  serve  his  purpose,  and  they  are  not  likely 
therefore  to  exhibit  a  fair  specimen  of  the  general  char- 
acter of  hand-writing.  It  has  been  thought  by  some  an 
inconsistency  in  the  rule*  of  evidence,  to  allow  a  witness 
to  compare  in  his  mind  the  disputed  paper  with  the  im- 
pression, which  a  short  and  transient  view  of  writings 
may  have  made  upon  his  memory ;  yet,  on  the  other 
hand,  not  to  permit  the  jury  to  compare  it  with  writings, 
proved  to  be  authentic,  present  in  court,  and  open  for  in- 
spection, (a)  The  only  answer  which  occurs  to  this 
objection,  is  that  before  suggested,  namely,  that  the 

(1)  Macferson  v  Thootes,  PeakeN.  F.  C.  20.    Brookbardr  Wood  ley,  lb.  n. 


(a)  A  comparison  of  hands  by  the  jury  of  a  contested  signature,  with  other 
writings  proved  to  he  genuine,  is,  by  the  common  law  of  the  commonwealth  of 
Massachusetts,  proper  evidence.  Homer  v  Wdb,  11  Mass.  JI2.  Vide  Tilford 
v  Knox,  2  John.  Cos.  21 1.  In  AlUsbroik  v  Ruach,  1  Esp.  Rip.  351.  Lord  Ken- 
yon  allowed  the  jury  to  examine  paper*  admitted  to  bo  t lie  party's  hand  writing, 
and  to  compare  them  with  the  writing  in  question,  and  to  draw  their  own  conclu- 
sion. It  has  been  held,  in  Connecticut,  that  comparison  of  the  hand  writing  of 
the  party,  is  admissible  evidence  in  a  crimioal  prosecution  ;  and,  like  all  other 
evidence,  to  be  left  to  the  triers  to  weigh  and  ronsider.  State  *  Brvnsm^  J  R*H 
JOT. 

73 
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writings,  which  are  produced  as  specimens,  having  been 
selected  by  an  interested  party  to  serve  a  present  pur- 
pose, are  open  to  suspicion,  and  liable  to  the  imputation 
of  contrivance. 

When  the  antiquity  of  a  writing,  purporting  to  bear  a 
person's  signature,  makes  it  impossible  for  a  witness  to 
swear,  that  he  has  ever  seen  the  party  write,  it  has  been 
held  sufficient,  that  the  witness  should  have  become  ac- 
quainted with  his  manner  of  signing  bis  name,  by  in- 
specting other  ancient  writings  which  bear  the  same  sig- 
nature, provided  those  ancient  writings  have  been  treat- 
ed and  regularly  preserved  as  authentic  documents. — 
Thus,  when  a  parson's  book  was  produced  to  prove  a 
modus,  the  parson  having  been  long  dead,  a  witness  win > 
bad  examined  the  parish-books,  in  which  the  same  par- 
son's name  was  written,  was  permitted  to  swear  to  thv 

1429]  similitude  of  the  hand-writing  ;  "  for  it  was  the  best  evi- 
dence in  the  nature  of  the  thing,  for  the  parish-book* 
were  not  in  the  plaintiff's  power  to  produce.'*  (1) — 
Hence  it  may  be  inferred,  that  if  the  parish-books  could 
have  been  produced,  they  might  have  been  brought  in- 
to court,  and  a  comparison  made  between  those  sign?- 

*  373  tures  and  the  signature  in  question.  And  this  *infcrei:(v 
is  supported  by  two  late  cases,  (2)  in  which  a  signature 
in  an  entry,  purporting  to  have  been  made  by  a  person 
long  since  deceased,  was  allowed  to  be  compared  with 
another  signature  of  the  same  person  in  a  deed  of  settle- 
ment, and  this  evidence  by  comparison  was  admitted,  oi 
the  ground,  that  at  such  a  distance  of  time  no  better  evi- 
dence of  the  fact  could  be  obtained.f 

(1)  By  Lord  Hantoicke  in  Chane.    (a)  ruled  by  Lie  Blanc  J.  j  MoreAOjrf 
Dec.   1716,  cited  in  Bull.  N.  P.  [23G.J     v  Wood,  U  East,  358  S.  P. 

(2)  Brune  v  Rawlins,  7  East,  282.  d. 


f  In  an  earlier  case,  before  Mr.  Justice  Yateg,  this  kind  or  evidence  was  reirc  !■» 
cd.    The  plaintiff  in  thut  case,  in  support  of  a  modus,  produced  a  paper  contain  t~£ 
a  particular  of  tithes,  and  said  to  be  the  hand  writing  of  the  deceased  rector 
In  order  to  prove  that  this  wai  the  writing  of  the  rector,  whose  name  it  bore.  th» 
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In  a  case,  where  the  question  was,  whether  a  will  had 
been  forged,  a  clerk  of  the  general  post-office,  who  had 
been  regularly  employed  to  inspect  franks  and  detect 
forgeries,  was  admitted  by  the  Court  of  King's  Bench, 
od  a  trial  at  bar,  to  speak  to  the  general  appearance  of 
the  hand-writing  of  the  will,  and  to  give  his  opinion, 
whether  it  was  written  in  a  natural  or  imitated  charac* 
ter.  ( 1 )  The  judges  considered  it  entirely  a  question  of 
art,  which  might  be  answered  by  a  witness  of  skill  and 
experience.  The  witness,  however,  in  his  examination, 
admitted  that  he  had  never  detected  an  imitation  of  the 
hand-writing  of  an  old  person,  who  wrote  with  difficul- 
ty, and  might  be  supposed  frequently  to  stop  ;  and  that 
they  judged  principally  by  seeing,  whether  the  letters  {430] 

were  what  they  called  painted,  or  passed  over  by  the 
pen  a  second  time,  which  might  happen  to  any  person 
from  a  failure  of  ink.    In  the  same  case,  after  the  wit- 
ness had  proved  that  the  will  was  not  genuine,  he  was 
shewn  a  paper  admitted  to  have  been  written  by  a  *per-     *  3J4 
son  suspected  of  forging  the  will,  and  was  then  asked, 
whether  in  hjs  opinion  that  paper  and  the  will  had  been 
written  by  the  same  person.     The  question  was  object- 
ed to,  but  admitted  by  the  Court ;  yet  this  was  evident- 
ly a  mere  comparison  of  hand-writing,  and  a  sort  of  com- 
parison tfye  least  of  all  to  be  trusted,  as  it  was  an  attempt 
to  trace  a  resemblance  between  two  papers,  which  the 
writer  would  endeavour  to  make  as  unlike  as  possible* 
This  subject  was  much  discussed  in  the  case  of  the  King 
v.  Cator,  (2)  tried  before  Mr.  Baron  Hotham,  from  which 
case  this  distinction  may  properly  be  made,  namely,  that 
persons  of  skill  may  be  called  to  ascertain  whether  hand- 

(1)  Revet  v  Braham,  4  T.  R.  497.  (2)  4  Bap.  N.  P.  C.  1 17. 145. 


plaintiff's  counsel  offered  Co  produce  sereral  returoiof  birilis  and  burials  in  the 
parish,  purporting  to  hare  been  made  and  signed  by  the  same  rector;  and  on  com- 
paring the  signature  on  the  returns  with  that  on  the  paper,  the  band  writing,  it 
was  said,  would  appear  to  be  by  the  same  person.  But  Mr.  Justice  Yates  reject- 
ed the  evidence.  Brook  bard  v  Woodley,  Appendix  to  Vin.  Ab.  vol.'  4.  26  r 
Peajte  N.  P.  C.  20.  S.  C. 
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writing  is  genuine,,  or  whether  it  was  written  at  inter- 
rupted strokes,  like  the  writing  of  a  person  attempting  to 
imitate  the  hand  of  another ;  but  they  cannot  be  asked, 
whether  the  sarae  hand,  which  wrote  another  paper, 
wrote  also  the  feigned  paper. 


Sect.  III. 

Of  the  Proof  of  Wills. 

BY  the  statute  of  frauds,  (1)  "  ail  devises  of  lands  u: 
tenements  devisable  by  that  statute,  or  by  the  statute  oa 
*•  375  wills,  (2)t  or  by  force  of  any  particular  custom,  are  *re< 
[131]  quired  to  be  in  writing,  and  signed  by  the  party  so  de- 
vising the  same,  or  by  some  other  person  in  his  pre- 
sence and  by  his  express  direction,  and  to  be  attested 
and  subscribed  in  the  presence  of  the  said  devisor  by 
three  or  four  credible  witnesses,  or  else  they  shall  be  ut- 
terly void  and  of  no  effect." 

This  clause  describes  the  solemnities,  which  ought  u\ 
attend  the  execution,  and  particularly  adverts  to  th.| 

(1)  St.  29  C.  2  c  3.  •  5.  St.  34  H.  8.  c.  5. 

(2)  St.  32  H.  8.  c.  I.,  explained  by 


|  The  statute*  of  the  32d  and  34th  of  Henry  VIII.  gave  the  power  of  devi.in^  *.i 

such  persons  only  as  held  by  socage,  and  had  an  estate  of  inheritance  in  fee  eitnplt! 

But  copyholds,  not  being  held  by  socage- tenure,  could  not  be  devised  under  ttie- 

statiites,  nor  were  they  made  devisable  by  any  clause  Hi  the  statute  ©r  fraud  • 

they  were  considered  to  be  in  their  nature  not  properly  the  subject  of  a  devise,  a 

not  passing  by  a  will  merely  as  a  will,  but  by  will  and  surrender  taken  togethti 

The  practice  used  to  be,  to  surrender  to  the  use  of  the  owner's  last  will,  and  o 

this  surrender  the  will  would  operate  as  a  declaration  of  the  nse,  and  not  as  a  d< 

vise  of  the  land  itself.     A  devise  therefore  of  copyhold  lands,  or  of  customar 

lands  which  pass  by  surrender  and  admittance,  would  not  require  any  attest] 

,  tiouj  nor  would  it  require  a  signature,  unless  a  signature  were  made  necessai; 

by  the  terms  of  the  surrender  to  the  use  of  the  will.     Wagstaff  v  Wagstaff,  2  ] 

Wms.  158.    TulTnell  v  Page,  *  Atk.  37.    Carey  v  Askew,  2  Bro.  Cb.  Rep.  51 

Doe  dem.  Cook  v  Danvers,  7  East,  299.  322.    But  it  has  been  enacted  by  a  hi 

act  of  parliament,  st.  55  G.  3.  c.  19£.  that  a  disposition  of  copyhold  estates  1 

will  shall  be  effectual  without  a  previous  surrender  to  the  uses  of  the  wilL         ! 
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character  of  the  witnesses,  and  the  situation  of  the  de- 
tyisor,  at  the  moment,  when  the  act  of  attestation  is  per- 
formed. "  That  the  statute  had  a  main  view  to  the  qual- 
ity of  the  witnesses/'  said  Lord  Camden  in  the  case  of 
Hindson  v.  Kersey, "  will  appear  from  this  consideration, 
namely,  that  a  will  is  the  only  instrument  in  it  required 
to  be  attested  by  subscribing  witnesses  at  the  time  of 
execution ;  while  leases,  marriage  agreements,  declara- 
tions, anfl  assignments  of  trust  were  only  required  to  be 
Sn  writing  and  signed.  These  are  transactions  of  health 
and  protected  by  valuable  considerations,  and  antecedent 
treaties ;  but  a  will  is  often  executed  suddenly  in  a  last 
sickness,  and  sometimes  in  the  article  of  death ;  and  the 
great  question  to  be  asked  in  such  cases  is,  whether  the 
-testator  was  in  his  senses  when  he  made  the  will  ?  and 
consequently  the  time  of  the  execution  is  the  critical 
•moment,  which  requires  guard  and  protection.  What 
\is  the  employment  of  the  witnesses?  It  is  to  inspect  and 
judge  of  the  testator's  sanity  before  they  attest,  and,  if  he 
is  not  capable,  they  ought  to  refuse  to  attest,  (a)  In  oth- 
er cases,  the  witnesses  are  passive,  here  they  are  active, 
and  in  truth  the  principal  parties  to  the  transaction. 
The  testator  is  intrusted  to  their  care/'  (l)f    Accord- 

(I)  Hinion  t  K# rtey,  4  Barn.  Eccl.    L.  88. 

f  There  has  been  a  difference  of  opinion  respecting  the  meaning  of  the  term 
**  credible,1*  in  the  5th  section  of  the  statute  of  frauds.  Lord  Mans6eld  thought 
it  inaccurate,  and  that  it  had  slipped  into  the  statute  as  a  word  of  course  *  and 
that  the  witnesses  need  not  be  competent,  as  that  word  is  understood  is  law  at 
the  time  of  the  execution.  "  if  all  the  witnesses,"  said  Lord  Mansfield,  "  swear 
that  the  testator  did  not  execute,  if  they  had  at  the  time  the  worst  characters 
and  had  committed  the  most  infamous  actions,  yet  their  attestation  answers  the 
necessary  form,  because  the  testator  meant  to  comply  with  the  law,  and  might 
not  know  them  to  ba  bad  men.    Objections  to  the  sufficiency  of  the  subscribing 

(  witnesses,"  he  added,  "  should  be  left  to  be  judged  of,  as  cam  arise,  by  general 
principles,  by  analogy  to  the  law  of  witnesses  in  other  instances,  and  by  argq- 
menu  drawn  from  the  nature  and  at  new  of  the  thing  with  regard  to  jnstice,  con- 

.  veniencej  and  the  intent  of  the  statute."    Wyndham  ▼  Chetwyod,  1  Burr '  418 
119.  ' 


(a)  The  law,  says  the  Sup.  Court  of  Massachusetts,  placet  the  witnesses  around 
the  testator  to  try*  judge  and  determine  whether  he  is  compos  to  execute  the  will 
Po*rU k  etfsr* ▼  Richard»n,  '4  Mm*  Aew.330.  ace.  Beymod* Mauri,  1  Bow 
'33$. 
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[AH2  •  jng  to  this  ^reasoning,  the  credibility  or  competency  of 
the  witnesses  (for  the  term  "  credible"  is  to  be  constru- 
ed in  this  passage  as  synonymous  with  "competent") 
must  be  considered  with  reference  to  the  time  of  attesta- 
tion ;  (a)  so  that,  if  one  of  three  attesting  witnesses  would 
have  been  incompetent  to  give  evidence  at  the  time  of  bis 
subscribing,  (as  from  want  of  reason,  or  from  conviction 
of  some  infamous  offence,)  (1)  the  will  is  not  duly  exc 
cuted  within  the  statute  of  frauds.  Upon  this  principle 
it  was  determined,  soon  after  the  passing  of  the  statute  J 
that  a  devisee  could  not  attest  a  will,  under  which  he 
took  an  interest.  (2)  (b)  But  considerable  doubtsr  were 
afterwards  entertained,  whether  the  competency  of  such 
an  interested  person  might  not  be  restored  by  a* release, 
payment,  or  extinguishment  of  all  his  interest,  so  as  to 
admit  him  to  prove  the  execution.  (3)  (c)  In  conse- 
quence of  this  difference  of  opinion,  the  legislature  pass- 
ed an  act,  which,  (after  reciting,  that  it  had  been  doubt- 
ed, who  were  to  be  deemed  legal  witnesses  within  the 
statute  of  frauds,)  enacts, (4)  that  "if  any  person  shall 
attest  the  execution  of  any  will  or  codicil,  (to  whom 
^.t.-,  any  beneficial  devise,  legacy,  estate,  interest,  gift,  or 
"'  appointment  affecting  any  real  or  personal  estate,  ex- 
cept charges  on  land,  &c.  for  payment  of  debts  shall  be 
given,)  such  devise,  legacy,  Sec.  shall,  so  far  only  as 
#  37?     concerns  such  person  attesting  the  execution,*  or  any 

(1)  Pendock  v  Mackradcr,  Willed  Dowsing,  2  Stra.  1253.    Wyodham  v 
Rep.  68*.  Chetwynd,    1   Burr.' 414;    Hindson  c 

(2)  HilKard   v  JenoiBgt,    t  Lord  Kersey,  4  Bam.  Eccl.  L.  88. 
Raym.  505.    Com.  Rep.  91.  8.  C.  (4)  St.  25  Q.  %  c.  6.  8. 1. 2. 6. 

(3)  See  on  this  subject   Anatey  v 


(a)  Vide  Amory  v  Fdlom,  5  Mass.  Rep.  219.  Sears  v  Dillingham,  IS  Mass. 
358. 

(6)  Vide  Starr  r  Starr,  %  Root  303.    Dickson  v  Bate*  2  Bay  448.    4  Dtsaii 
Eq.  Rep-  274. 

(c)  Vide  Shaffer**  Lsssu  v  Corbell,  3  Harrison  *  M'Hsnry  513.  Dickson  \ 
BaUs,  2  Bay  448.  in  which  the  queitioD  ©f  competency  wts  held  to  refer  tp  th* 
time  pf  preying  the  w  ill: 
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jieraon  claiming  under  him,  be  utterly  null  and  void ; 
ftjqd  such  person  shall  be  admitted  as  a  witness  to  the  ex- 
ecution of  such  will  or  codicil,  within  the  intent  of  the 
said  act,  notwithstanding  such  devise,  legacy,  &c.  And 
ip  case  any  will  or  codicil  shall  be  charged  with  any 
debt,  and  any  creditor,  whose  debt  is  so  charged,  shall 
attest  the  execution  of  such  will  or  codicil,  every  such 
creditor,  notwithstanding  such  charge,  shall  be  admitted 
a*  a  witness  to  the  execution  of  such  will  or  codicil., 
within  the  intent  of  the  said  act ;  Provided  always,  that 
the  credit  of  every  such  witness  so  attesting  the  execu- 
tion of  any  will  or  codicil  in  any  of  the  cases  within  this 
act.  and  all  circumstances  relating  thereto,  shall  be  sub- 
ject  to  the  consideration  and  determination  of  the  Court 
and  the  jury,  before  whom  any  such  witness  shall  be 
examined,  or  his  testimony  or  attestation  made  use  of, . 

in  like  manner  as  the  credit  of  witnesses  in  all  other 

<  » 

cases  ought  to  be  considered  and  determined."  (aj  ^ 
had  been  determined,  long  before  this  act,  that  an  exec- 
utor,  who  took  nothing  under  *he  will,  and  had  no  in* 
terest  in  the  surplus,  was  a  competent  witness  to  prove 
the  will  in  a  cause  concerning  the  estate.  (l)(b) 

(0  Anon,  case,  1  Mod.  107.    Befti-    Phipps  v  Pitcher,  1  Maddoek.  Rep.  144, 
too  v  Sir  R.  Bromley,   12  East,  2ft). 


(a)  There  is  a  similar  statute  In  the  state  of  New-York,  sess.  36.  c.  23.  s.  12, 
13.  Under  this  act  it  has  been  held,  that  the  devise  is  ad  initio  void,  and  conse- 
quent! r  that  no  title  can  be  derived  from  such  devisee.  Jackstm  d.  Dtnnislon  £ 
others  v  Denniston,  4  Johns.  Rep.  311.  And  if  a  husband  be  a  subscribing  wit- 
ness, a  devise  or  legacy  to  his  wife  is  void,  and  so  nee  versa.  Jackson  dL  Cboder 
<\  others  v  Wood*,  1  Jehns,  Cas.  163.  Jackwn  d.  Beach  i[  others  v  Burland,  2 
Johns.  Cas.  314.  But  see  Woodbery  v  Collins,  1  Desau's  Eq.  Rep.  424.  In  this 
case  a  legacy  was  given  to  a  lady  during  her  own  life  and  that  of  her  hatband, 
and  to  the  heirs  of  her  body,  and  if  she  had  none,  then  the  property  was  limited 
oyer  to  others ;  the  legacy  was  to  take  effect  after  10007.  was  laised  out  of  the 
estate  for  another  legatee ;  the  husband  was  a  subscribing  witness  to  the  will, 
but  he  died  before  it  was  proved,  a  ad  another  subscribing  witness  to  the  will 
graved  it ;  held  that  the  husband  did  not  take  such  an  interest  In  the  legacy  as 
would  make  it  void  under  the  statute,  on  account  of  his  being  a  subscribing  wit- 
ness; and  the  wife  surviving  is  entitled  to  the  legacy. 

(*)  Vide  Duron*  v  Starr,  11  Mass.  527.    Sears  v  Dillingham,  12  Moss.  358* 
Cbiriej  v  Brm*,  I  At  (49 1.    The  judge  of  the  court  of  probate  it  a  fooaettat 
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The  best  proof  of  the  contents  of  a  will  is  the  original 
will  iiself.  An  exemplification  under  the  great  9oal  i* 
not  evidence  in  an  action  of  ejectment;  (1)  nor  is  the 
probate  of  a  will  in  the  spiritual  court  any  proof  of  a 
devise  of  real  property,  (2)  even  where  the  original  is 
lost,  (3)  for  that  court  has  no  power  to  grant  a  probate 
of  such  devises,  or  to  authenticate, them  on  its  rolls 
But  where  the  contents  of  a  will  are  given  in  evidence^ 
not  to  establish  a  devise,  but  merely  for  the  purpose  oi 

[13  Ij  proving  a  pedigree  stated  in  the  will,  the  roils  of  the! 
spiritual  court,  which  has  authority  to  enrol,  have  been 

*  378  thought  admissible.  (4)  And  similar  ^evidence  hai 
been  admitted,  whereaparty  to  the  suit  had  no  right  to  tin 
possession  of  the  will,  and  could  not  produce  the  origin 
al.  Thus,  in  an  avowry  for  a  rent  charge,  where  tin 
avowant  claimed  under  a  will,  which  he  could  not  pro 
duce,  as  it  belonged  to  the  devisee  of  the  land,  the  orj 
dinary's  register  of  the  will  and  proof  of  former  pay 
ments  were  held  to  be  sufficient  evidence  against  tin 
plaintiff,  who.  was  the  devisee  of  the  land  .charged.  (5 
In  such  a  case,  however,  though  the  party  cannot  prq 

i 

duce  the  will,  he  ought  to  give  notice  to  the  other  pa 
to  to  produce  it.  (6)  (a) 

*                 \l)  Comberb.  46.  (1)  Sec  ante,  p.  318. 

.'   (2)  See  ante,  p.  264.  317.               -  (>)  Anon,  case,    Rep.  temp.  II* 

t              (3)  1  Ld.  Ray ra.  7.^2  j  See  St.  Le-  29U,     Ante,  p.  310. 

gar  v  Adams,  I  Ld.  Raym.  731.  Skin-  (tt)  See  ante,  p.  386. 
ner,  174. 


witness  to  the  will.  M'Lean  if  Wife  v  Barnard,  1  Root  462.  2  Root  33  J.  T 
inhabitants  of  an  incorporated  society  to  whom  property  is  devisee!  Tor  the  ci 
port  of  a  school  are  competent  witnesses  to  attest  the  will.     Cor/well  v  Jsftt? 

1  Day  35. 

(e)  Where  the  original  will  is  shown  to  be  lost,  the  next  best  evidence  o" 
contents,  as  in  the  case  of  a  deed,  is  admissible.    Jackson  d.  Dunaldsoti  v  Lu<\ 

2  Caini?  Rep.  383.     A  statute  of  the  state  of  New- York,  sess.  :<6.  c.  23.  ■«    *.< 
R.  L.  365.  provides  a  mode  of  proving  and  recording  wills  in  the  Sup.   Court 
a  court  of  Common  Fleas,  and  makes  a  transcript  of  the  record  certified  by  | 
clerk  and  sealed  with  the  Beal  of  the  court  aq  effectual  in  all  c.»ee&  hs  th<»  oi  i:1 
will.    But  such  proof  and  record  have  been  held  not  to  be  conclusive  upon 
heir,  who  may  still  impeach  the  validity  of  the  will.    Jackson  d.   Woodhuil 
others*  Rwnsetf,  3  Johns.  Cos.  234. 


Sect.  3.}  Of  the  Proof  of  mils.  #8 

The  execution  of  a  will  is  to  be  proved  by  the  sub-' 
scribing  witnesses,  if  they  are  alive  and  can  be  produ- 
ced. On  a  trial  at  common  law,  all  the  circumstances 
maybe  proved  by  a  single  witness;  that  is,  upon  the 
supposition,  that  there  are  two  others  who  would  be 
allowed  to  give  the  same  testimony.  (1)  If  the  opposite 
party  disputes  the  regularity  of  the  execution,  he  may 
call  any  of  the  other  witnesses;  but*  a  devisee  will  not 
be  obliged  to  call  the  rest,  if  one  alone  can  prove  all  the 
requisites  to  establish  the  validity  of  the  will.  This  is 
the  rule  in  courts  of  common  law.  But  on  a  bill  filed 
in  Chancery  to  establish  a  will,  the  rule  is,  that  all  the 
witnesses  ought  to  be  examined  by  the  plaintiff.  It  is 
the  invariable  practice  in  Chancery,"  said  Lord  Cam- 
den in  the  case  of  Hindson  v.  Kersey,  (2)  "never  to  es- 
tablish a  will  unless  all  the  witnesses  are  examined,  be- 
cause the  heir  has  a  right  to  proof  of  sanity  from  every 
one  of  those,  whom  the  statute  has  placed  about  his  an- 
cestor." And  on  the  trial  of  an  issue  directed  by  the 
Court  of  Chancery,  to  examine  the  validity  of  a  will,  all 
the  attesting  witnesses  ought  to  be  examined;  for  the 
issue  is  part  of  the  proceedings  of  the  court.  When  the 
court  sends  an  issue  to  be  tried,  it  reserves  to  itself  the 
review  of  all  that  passes;  and  there  would  be  an  incon- 
sistency in  requiring,  that  all  the  three  witnesses  should 
be  examined  in  the  Court  of  Chancery,  yet  dispensing 
with  their  examination  on  the  trial  of  an  issue  at  law.  (3) 


r 


(435* 


The  facts,  to  be  proved  by  the  subscribing  witness, 
are,  that  the  devisor  signed  the  will,  or  that  another  per- 
'son  signed  in  his  presence,  and  by  his  express  direction, 
and  *that  the  witness  and  two  others  attested  and  sub-     #  379 
scribed  in  the  presence  of  the  devisor. 

(!)  By  Leo  C.  J.  io  taster  v  Dow-  Wilj.  216.  S.  P. 

tin*,  2  Stra.  1254.    Bull.  N.  P.  264.  (3)  Bootle  v   Blnndell,    !  Cooper, 

(2)  4  Bora.  Bed.  L.    93.    Ogle  v  136. 
Cook,  1  Vet.  177. ;  Towweod  ▼  lvttt  I 
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First,  as  to  the  signing  by  the  testator,  it  is  not  mate- 
rial in  what  part  of  the  will  he  makes  his  signature. 
The  statute  prescribes  no  particular  form,  and  doe's  not 
require  him  to  subscribe,  but  simply  to  sign.    It  was 
therefore  determined,  in  a  case  soon  after  the  passing  of 
the  statute,  that,  if  the  testator  writes  his  name  at  the  be* 
ginning  or  on  the  side,  the  signing  is  sufficient.  (1)    But 
where  a  will  consisted  of  several  distinct  sheets,  some  of 
which  the  testator  signed,  and  intended  to  sign  the  rest, 
bat  was  not  able,  Lord  Mansfield  thought  this  was  not 
a  signing  of  the  whole  will.  (2)    According  to  Free- 
man's report  of  the  case  of  Lemayne  v.  Stanley,  (3)  the 
Court  said,  "  It  is  trot  necessary  to  write,  for  some  can- 
not write,  and  their  mark  is  then  a  sufficient  signing  ; 
others  have  their  name  on  a  stamp,  and  that  is  good 
enough.5*    In  that  case  also  three  Judges  held,  that  if 
the  testator  had  put  bis  seal,  that  would  have  been  of  it- 
self a  sufficient  signing  within  the  statute ;  but  Levinz, 
JL  doubted,  on  the  authority  of  a  case  in  Rollers  Abridg- 
ment, where  the  Court  held,  that  an  award,  which  by 
the  submission  ought  to  have  been  signed  by  the  arbi- 
trator, was  not  good  in  law,  because  it  had  been  only 
seated*  {4}  Lord   Raymond  ruled  in  a  case  (5)  at  nisi 
prtus,  and  Lord  Holt  i$  also  reported  to  have  said,  (6) 
that  sealing  was  a  signing  within  the  statute.     But  later 
authorities  appear  to  have  considerably  shaken  this  doc- 
trine ;  (T)  and  now  the  established  rule  seems  to  be,  that 
sealing  without  signing  is  rot  a  sufficient  execution  ot 
the  wilL      A   bare  sealing  certainly  cannot  answer 
*  380     the  *pnrposes  which  the  legislature  had  in  view ;  it 
cannot  identify  the  instrument,  nor  does  it  bear,  like 

i 

(1)  Lrm&yne  v  Staaley,  3  her.   1.  (5)  Warneford  r  Wafwford,  £  St-*. 

Hilton  v  King",  3  Lev.  8tt.     9  Ves.  juo.  7C4. 

24&  (G)  Lee  v  Lihb.  I  Show.  G&. 

#)  Rfeht    <fe».   Cater  ▼  Prke,    1  (7)  Smith  ▼  Evans,  1  Wils.  313.,  by 

Doth;.  1UK    9    Ves.  219.     Walker  y  Parker  C.  B.  aod  the  tvro  other  ftaronr 

"Walker,  1  Mem-ale,  503.  present :  Grayson  r  Atkinson,  by  Lord 

(3)  P.  5M&     See    also   Hindtoo  r  Hard*  icke,  2  Ver  439.  Ellis  v  Smith, 

.     Kersey,  4  Burn.  Eecl.  L.  951  S.  P.  by  I  Ve».  juo.  11.,  by  Parker  C.  B.  W  Ules 

Pratt  C.  J.  C.  J.  and  Sir  J.  Strange.     Set  •b<*  47 

4)  jSee  ante,  j*.  417.  V«s*  tf>».    t&  Ves.  17*.  - 
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writing,  any  peculiar  character.  u  The  statute,**  said 
Lord  Hardwicke,  in  one  of  the  cases  upon  this  sob- 
ject,(l)  "by  requiring  the  will  to  be  signed,  undoubU 
ly  »meant  some  evidence  to  arise  from  the  hand-writing  ; 
then,  how  can  it  be  said,  that  putting  a  seal  to  it  would 
be  a  sufficient  signing ;  for  any  one  may  put  a  seal ;  no 
particular  evidence  arises  from  sealing;  common  seals 

are  alike ;  no  certainty  or  guard  arises  from  thence." 

• 

In  a  late  case,  where  it  appeared  that  the  testator  was 
blind,  the  Court  of  Common  Pleas  determined,  that  it 
was  not  necessary  to  read  over  the  will,  previous  to  the 
execution,  in  the  presence  of  the  attesting  witness.  (2) 
*'  The  statute  of  frauds,"  said  Mr.  Justice  Heath  on  that 
occasion,  "only  requires  that  the  testator  shall  execute 
the  will  in  the  presence  of  the  attesting  witnesses,  and 
in  ordinary  cases  when  that  is  done,  all  is  done  that  is 
necessary.  In  the  case  of  a  blind  man,  stronger  evi- 
dence would  be  required  than  the  mere  attestation  of 
signature,  but  in  this  case  there  was  that  stronger  evi- 
dence which  the  peculiarity  of  the  case  seems  to  call 
for.  In  the  course  of  the  argument  sufficient  atten- 
tion has  not  been  paid  to  the  distinction  between  what 
shall  be  deemed  a  literal  compliance  with  the  provisions  9 
of  the  statute,  and  what  sufficient  proof  to  rebut  any  im- 
putation of  fraud.  The  question  of  fraud  is  for  the  ju- 
ry entirely,  and  here  they  found  the  will  to  be  a  valid 
♦will." 

The  subscribing  witnesses  are  to  attest  the  signing;  a 
but  the  statute  does  not  direct  that  they  shall  see  the  tes- 
tator sign,  or  that  he  should  sign  in  their  presence.    It 
requires  only  an  attestation  of  the  signing,  (a)    Now,  at 

( l)  2  Ves.  4MI  (2)  itfngcbamp  v  VU\    2_New  Rep*  415. 

(a)  The  p? nner  of  a  will,  who,  by  being  named  as  aft  executor,  writes  hit  ova 
oaine  on  the  face  of  a  will  and  u  preient  at  the  execution  of  it,  11  not  a  subscr  ibiofc 
witness  uiiJer  th*  #ta/.ote.    Sncl~rovz  v  .SVf^rwe,  4  D^iuU  E*{.  Rep  'Z"A. 
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the  time  of  making  that  act  of  parliament,  and  ever  since, 
if  a  bond  or  deed  had  been  signed  by  the  party,  who  af- 
*  381      ter wards  ^acknowledged  it  to  be  his  hand-writing  be- 
fore witnesses,  that  was  always  considered  to  be  evi- 
dence of  the  signing  by  the  person  executing,  and  a  suf- 
ficient attestation  by  the  subscribing  witnesses ;  (1)  and 
the  rule  is  precisely  the  same,  where  a  note  or  declara- 
tion of  trust,  or  any  other  instrument  which  requires  a 
bare  signing,  is  acknowledged  before  witnesses.    From 
analogy  to  these  cases,  it  has  been  determined  in  the 
case  of  wills,  that  the  subscribing  witness  need  not  see 
the  act  of  signiifg,  but  that  it  will  be  sufficient,  if  the  tes- 
tator has  acknowledged  to  them,  either  to  each  separate* 
]y  or  to  all  at  the  same  time,  that  the  will  is  his,  or  that 
the  signature  is  his  hand-writing.  (2)    And  the  subscrib- 
ing witnesses  need  not  express  in  their  attestation*  that 
they  subscribed  their  names  in  the  presence  of  the  tes- 
tator ;  but  whether  they  did  so  subscribe,  is  a  question 
for  the  consideration  of  the  jury,  to  be  determined  upon 
the  evidence.  (3) 


The  statute  requires  the  witnesses  to  attest  the  signing 
and  to  subscribe,  but  does  not  direct  that  they  shall  be 
all  present  at  the  same  time ;  and  although  an  attestation 
and  subscription  by  all  the  witnesses  at  the  same  time 
would  be  the  best  security  against  fraud  and  imposition, 
bf  making  each  a  check  upon  the  other,  yet  in  the  in- 
terpretation of  the  statute,  courts  of  law  early  determin-  • 
ed,  and  it  is  now  an  established  rule  of  property,  that  the 
witnesses  may  subscribe  at  several  times.  (4)    An  atteg- 

(1)  2  V<*.  457.    See  ante,  p.  413.  (31  Brjce  ▼  Smith,  *WilW  R-p.   1. 

^2)  Stonchome  v  Evelyn,  3  P.  Wms.  4  Taunt  #4J7, 

253.    Grayson  v  Atkinson,  2Ves.  454.  (4)  Cook  v  Parsons,  Prec.  in  Chao. 

Ellis  v  Smith,  1  Ves.  jun.  II.     Addy  v  185.    Jones  v  Lake,  2  Atk.  177.    in 

Cyrix,  8  Ves.  jun.  504.     Westbeeeh  v  note.  S.  F.  admitted  m  2  Vcs.  458.  an4 

Kennedy,  1  Vei.  &  Beam.  302.  in  I  Ves,  jun.  14. 
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tation  by  a  mark  has  been  adjudged  to  be  a  sufficient 
subscription  within  the  meaning  of  the  statute.  (1)  (a) 

m 

m 

It  is  not  necessary  that  the  testator  should  declare  the 
instrument,  executed  by  him,  to  be  his  will,  or  that  the 
♦witnesses  should  attest  every  page,  or  that  every  page      *  382 
should  be  particularly  shewn  to  them.  (2)     The  whole 
will,  ho wever,  ought  to  be  present  at  the  time  of  attes  '438] 

tation ;  for  if  a  person  makes  a  will  on  several  pieces  of 
paper,  and  there  are  three  witnesses  to  the  last  paper  f 
and  none  of  them  ever  saw  the  will,  this  is  not  a  suffi- 
cient execution ;  (3)  (b)  But  unless  there  is  positive 
proof  that  the  entire  will  was  not  in  the  room,  the  ques- 
tion, whether  it  was  so  or  not,  is  a  question  of  fact,  to  be 
left  with  all  the  particular  circumstances  of  the  case  to 
the  consideration  of  the  jury.  (4) 

The  witnesses  are  to  attest  and  subscribe  in  the  pre- 
sence of  the  testator ;  and  as  the  object  of  this  provision 
was  to  guard  against  fraud,  and  prevent  the  substitution 
of  a  false  will  in  the  place  of  the  true  one,  the  obvious 
meaning  of  the  statute  must  be,  that  the  testator  should 
be  in  such  a  state  of  mind,  and  in  such  a  situation,  as  to 
be  capable  of  seeing  the  witnesses  in  the  act  of  subscrib- 
ing. It  will  not  be  a  good  execution,  if  the  testator  was  * 
in  a  state  of  insensibility,  (5)  or  if  it  was  impossible  for 
him  to  see  the  witnesses  subscribe.  "  It  is  enough  if  the 
testator  might  see,  it  is  not  necessary  that  he  should  ac- 

(0  Harrison  v  Harrison,  8  Ves.  juo.  (3)  Lea  ▼  Libb,  3  Mod.  262.  1  Eq. 

185.    4dy*Grix,  ib.J04.  Cm.  Ab.  403.  S.  P. 

(2)  Bond  t  Seawell,  3  Burr.  1773.  I  (4)  Bond  v  Seawell,   3  Burr.  1773. 

Black  Rep.  407.  4tL  4*f  (5)  Otter  v  Price,  1  Doug.  241. 

■  (o)  Vide  ante,  487.  (n) 

(•)  A  will  executed  is  the  presence  of  two  subscribing  witnesses,  and  a  eodiott 

1  executed  in  the  presence  of  two  subscribing  witnesses,  one  ef  whom  was  different 

from  the  two  witnesses  to  the  will,  although  the  eodidl  referred  to  the  will  and 

afinne4it,doesi«Hp>een»cttethewiUMtoTwalj)ropert7.    /teals?  r  £•*?•), 

4  JUmuU  Sq.  At*.  305. 
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tually  see  them  signing :  for  at  that  rate  if  a  man  should 
turn  his  head  back,  or  look  off,  that  would  vitiate  the 
will."  (1)  But  if  the  jury  find  the  fact,  that  the  teitator 
might  have  seen  what  was  passing  at  the  time  of  the  sub- 
scribing; then  it  will  be  presumed  in  favour  of  the  attes- 
tation, that  the  testator  actually  saw  what  he  might  have 
seen.  In  one  case,  the  testator  was  sick  in  bed,  and  the- 
witnesses  withdrew  into  a  gallery,  and  there  subscribed 
it,  between  which  gallery  and  the  bed-chamber  (where* 
the  testator  lay)  there  was  a  lobby  with  glass  doors,  and 
part  of  the  glass  was  broken ;  (2)  in  another  case,  the  tea- 
*  383  tator  lay  in  bed  in  *one  room,  and  the  witnesses  went 
through  a  smalt  passage  into  another  room,  and  there  set 
their  names  at  a  table  in  the  middle  of  the  room,  and  op- 
posite to  the  door,  and  both  that  and  the  door  of  the  tes- 
tator's room  were  open  ;  (3)  in  a  third  case,  the  testatrix 
[4r9]  sat  in  her  carriage  opposite  the  window  of  her  attorney's 
office,  in  which  office  the  witnesses  subscribed  their 
names :  (4)  in  all  these  cases,  (and  in  others,  which  might 
be  mentioned  to  the  same  effect,  differing  only  in  their 
peculiar  circumstances,)  the  execution  was  held  to  be 
sufficient,  the  material  fact  being  proved,  that  the  testa- 
tor might  have  seen,  the  attestation,  if  he  had  chosen  to 
look. 

# 

If  one.  of  the  subscribing  witnesses  can  prove  the  ex- 
ecution, (as,  that  the  testator  signed  in  the  presence  oi 
himself  and  two  other  witnesses,  or  that  he  acknowledg- 
ed his  signing  to  each  of  them,  and  that  each  of  the  wit- 
nesses-subscribed in  his  presence,)  this  will  be  a  sufficient 
proof  of  the  will  without-  calling  the  others.  But  if  the 
witness,  who  is  called,  can  only  prove  his  own  share  in 
the  transaction,  as  must  happen,  where  the  testator  ac- 
knowledged his  signing  to  the  witnesses  separately,  the 

(1)  Shire*  v  Glaicock,  2  Salk.  687.  (4)  Casson  v  Dade,  I  Brown.  Ch.  C 

(2)  Sir  6.  Sheers'  case,  cited  CartL  99.  See  also  Doe  den.  5 Wright  ami 
81.  others  v  Manifold,   1;  Maulefc  Se!w. 

(3)  Davy  and  another  v  Smith.  3  394. 
Salk.  395. 
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other  witnesses  ought  in  that  case  to  be  called,  (a)  If 
they  are  dead,  or  insane,  their  hand-writing,  and  the 
hand-writing  of  the  testator,  ought  to  be  proved  ;  it  will 
then  be  a  question  for  the  jury,  whether  under  the  cir- 
cumstances of  the  case  it  is  probable,  that  all  the  formal* 
ities  of  the  statute  were  regularly  observed.  (1)  The 
clause  of  attestation  generally  expresses,  that  the  wit* 
nesses  subscribed  in  the  presence  of  the  testator ;  but 
such  a  statement  is  not  absolutely  necessary ;  and  though 
it  is  entirely  omitted,  the.  omission  will  not  conclude  the 
jury  from  finding,  that  the  will  was  so  subscribed.  In 
the  case  of  Croft  v.  Pawlet,  {1)  the  attestation  *was,  #  gg4 
that  the  will  had  been  signed,  sealed,  published,  and  de- 
clared as  his  last  will,  in  the  presence  of  the  subscribing 
witnesses ;  the  witnesses  being  dead,  and  their  signatures 
proved  in  the  common  way,  it  was  objected,  that  this 
wa3  not  an  execution  according  to  the  statute  of  frauds ; 
for  the  signatures  of  the  witnesses  could  only  stand  as  to 
the  facts  to  which  they  had  subscribed,  and  signing  in 
the  presence  of  the  testator  was  not  one  ;  but  the  Court 
were  of  opinion,  that  this  was  a  matter  of  evidence  to  be  f 1  ir] 
left  to  the  jury,  and  theygave  a  verdict  in  favour  of  the 
will. 

If  a  subscribing  witness  is  abroad,  who  ought  to  be 
called  if  he  could  be  produced,  bis  hand-writing  may  be 
proved  in  the  case  of  a  will,  as  in  cases  on  the  execu- 
tion of  a  deed,  (b)  and  the  rule  appears  to  be  the  same 
in  courts  of  equity.  Thus  where  a  question  arose,  * 
whether  it  was  necessary  to  send  out  a  commission  to 

( I )  Hands  v  James,  2  ComynV  Rep.    Brice  v  Smith,  Willes'  Rep.  1 .  S.  P. 
530.    Croft  v  Pawlet,   2  Stra.   1109. 


(a)  A  will  purporting  to  be  signed  by  three  witnesses  and  sworn  to  by  two,  who 
lay  nothing  with  regard  to  the  third  subscribing  witness,  is  sufficiently  proved  tc 
«o  to  the  jury.    JacJuon  v  Vandyckt,  1  Cox  Rip.  23. 

ft)  Vide  Hopkim  v  D*GrqffAir\>dt  *  Bag  WL 
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examine  one  of  the  witnesses,  who  was  in  Jamaica,  Lord 
Alvanley,  then  Master  of  the  Rolls,  held  that  it  was  not 
necessary  to  have  his  examination,  but  that  the  case  was 
the  same,  as  if  the  witness  were  dead :  (1)  the  heir  at  law, 
be  observed,  did  not  make  a  point  of  it,  but  submitted  it 
to  the  Court ;  and  be  cited  a  case,  where  it  was  thought 
not  only  unnecessary,  but  very  dangerous  to  send  the 
will  abroad.  And  in  another  case,  where  it  was  ob- 
jected that  one  of  the  witnesses  was  abroad,  Lord  Chan- 
cellor Thurlow  said,  he  doubted,  whether  the  rule  had 
ever  been  laid  down  so  largely,  as  that  the  will  could 
not  be  proved  without  examining  all  the  witnesses,  al- 
though that  had  been  the  practice*  (2) 

If  a  subscribing  witness  should  deny  the  execution  of 
the  will,  he  may  be  contradicted  as  to  that  fact  by  an- 
other subscribing  witness ;  and  even  if  they  all  swear, 
that  the  will  was  not  duly  executed,  the  devisee  would 
*  385  be  ^allowed  to  go  into  circumstantial  evidence  to  prove 
the  due  execution.  (3)  If  one  of  the  subscribing  wit- 
nesses impeach  the  validity  of  the  will  on  the  ground  of 
fraud,  and  accuse  other  witnesses,  who  are  dead,  of  be- 
ing accomplices  in  the  fraud,  the  devisee  may  give  evi- 
%  dence  of  their  general  good  character.  (4) 

When  the  subscribing  witnesses  are  dead,  and  no 
proof  of  their  hand-writing  can  be  obtained,  as  must  fre- 
quently happen  in  the  case  of  old  wills,  it  will  be  suffi- 
[44 lj       cient  to  prove  the  signature  of  the  testator  alone.    In  a 
case,  (5)  where  the  hand-writing  of   two  subscribing 

(1)  Ld.  Carriagtoo  ▼  Payne,  5  Ves.    264.    Pike  v  Badmeriflg,  eited  2  Stra. 
jun.411.  196.    Lowe  v  Joliffe,    1  Black.  Rep. 

(2)  Powel  v  Cleaver,  2  Brown.  Ch.    365. 

C.  504.    See  Grayson  v  Atkinson,  1       (4)  Vide  supra,  p.  232. 

Ves.  460.  h>)  M'Kenire  v  Frater,  9  Ves.  jun. 

(3)  Austin  v  Willes,    Bull.   N.  P.     b.\ 


f  Id  Caltherpe  v  Gough  and  others,  (4  T.  R.  707.  n.  (a)  709.  n.  (f)  a  will  thir- 
ty years  old  was  not  proved  by  witnesses,  and  it  was  said  at  the  barf  that  proof 
was  not  necessary  on  account  of  the  age  of  the  will ;  and  in  support  of  this  a  cave 
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witnesses  was  proved,  and  no  account  could  be  given 
of  the  third,  the  will  being  above  thirty  years  old,  and 
the  testator  having  been  dead  for  twenty  years,  an  objec- 
tion was  made  to  the  proof  of  the  will ;  but  the  Master  of 
the  Rolls  said,  he  could  not  see  any  distinction  in  this 
respect  between  a  will  and  a  deed,  except  that  the  for- 
mer, not  having  effect  till  the  death,  wants  a  kind  of  au- 
thentication, which  the  other  has;  that  is,  from  the  na- 
ture of  the  subject ;  but  in  this  case,  he  added,  I  think  the, 
proof  sufficient;  for  in  a  late  case  in  the  Courtof  King's 
Bench,  Cunliffe  v.  Sefton,  (1)  an  enquiry  of  the  same  kind 
was  held  sufficient.  The  Master  of  the  Rolls  therefore 
held,  that  the  execution  of  the  will  had  been  sufficiently 
proved,  (a) 


#CHAP.  IX. 

Of  Stamping,  as  a  Requisite  of  Written  Instruments. 

A  WRITTEN  instrument,  which  requires  a  stamp, 
cannot  be  admitted  in  evidence,  unless  it  be  duly  stamp-. 

* 

(1)  Vid.  sup.  p.  410. 

o  f  Mackery  ▼  Newbolt  was  eited,  io  which  Sir  Lloyd  Kenyon,  then  Master  of  the 
Rolls,  decided,  that  a  will  above  thirty  years  old  should  be  read  without  proof, 
although  the  testator  bad  died  very  recently.  That  point,  however,  was  not  de- 
cided io  the  ease  of  Calthorpe  v  Gougb,  because  the  plaintiff,  the  heir  at  law,  ad- 
mitted the  will,  and  claimed  under  it 


*  386 


(a)  Vide  Raneliffv  Parkyns,  6  Dow.  202.  An  ancient  will,  with  thirty  yean 
possession,  in  conformity  to  the  provisions  of  it,  sitae  the  death  of  the  testator, 
like  an  ancient  deed,  proves  itself:  the  period  must  be  computed  from  the  death 
of  the  testator,  not  from  the  date  of  the  will.  Jackwn  d,  Burhans  w  Btanshan,  3 
Johns.  Rep.  '492.  Shatter  Sp  another  v  Brand,  6  Binnejf  435.  A  w  ill  upwards  of 
80  years  old,  was  admitted  in  evidence  without  proof  of  execution,  though  actual 
possession  had  not  accompanied  it,  the  premises  having,  until  30  years  after  the 
date  of  the  win,  never  been  in  the  actual  possession  of  any  onei  when  an  adverse 
possession  commenced;  there  being,  however,  circumstances fshow n  to  raise  a 
presumption  of  the  eiiatenee  and  genuineness  of  the  will.  Jackson  d,  Ltwi$  end 
•okrs  t  Ltrmay,  3  Jofota.  Cat.  233.    Vide  ante,  427.  n. 
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ed ;  and  no  parol  evidence  will  be  received  of  its  con- 
tents*   If,  therefore,  the  instrument  produced  is  the  on- 
ta  vi       ly  legal  proof  of  the  transaction,  and  that  cannot  be  ad- 
"    ~        mitted  for  want  of  a  proper  stamp,  the  transaction  can- 
not be  proved  at  all ;  (1)  as,  in  an  action  for  use  and  oc- 
cupation, if  it  appear  that  the  defendant  held  under  a 
written  agreement,  which  for  want  of  a  stamp  cannot  be 
received,  the  plaintiff  will  not  be  allowed  to  go  into 
-  general  evidence ;  for  the  agreement  is  the  best  evi- 
dence of  the  nature  of  the  occupation.  (2) 

But  it  may  happen,  in  a  variety  of  cases,  that  the 
transaction  is  capable  of  being  proved  by  other  evi- 
dence besides  the  written  instrument;  and  the  objection 
arising  from  the  stamp  acts  may  be  avoided  by  resorting 
to  that  other  species  of  proof.  Thus,  although  an  un- 
stamped receipt  for  the  payment  of  a  bill  is  not  admissi- 
ble in  evidence,  yet  the  fact  of  payment  may  be  proved 
by  a  witness,  who  saw  the  money  paid ;  and  even  such 
an  unstamped  receipt  may  be  shewn  to  the  witness  as  a 
memorandum  to  refresh  his  memory.  (3)  So  in  an  ac- 
* lion  on  a  promissory  note,  though  the  plaintiff  cannot 
give  the  note  in  evidence,  unless  it  is  duly  stamped,  yet 
he  will  not  be  precluded  from  recovering  on  one  of  the 
general  counts  of  the  declaration,  if  he  can  prove  an  ad- 
mission of  the  original  debt,  or  give  other  evidence  of  a 
consideration  received  by  the  defendant.  (4)  And  so, 
*  38f  when  a  party  to  *the  suit  admits  on  tbe  record  that, 
which  (if  not  admitted)  the  other  party  must  regularly 
prove,  it  cannot  be  necesary  to  produce  that  evidence, 
which  would  otherwise  be  required.  Thusi  where  an 
action  is  brought  upon  an  agreement,  which  ought  to  be 
<  stamped,  and  the  form  of  the  pleading  is  such,  as  to  tnake 

(1)  R  v  St.  Paul's,  Bedford,  6  T.  R.  (3)  Rambert  v  Cohen,  4  Esp.  N.  P. 
Ab%.  Hodges  v  Drakelord,  I  New  C.2I3.  Jacob  v  Lindsay,  1  Eait,  460. 
Rep-  271.  (4)  Parr  v  Price,  1  Eaat,  57.    Alves 

(2)  Brewer  v  Palmer,  3  Esp.  N.  P.  v  Hodgton,  7  T.  R,  243.  Tyt«  v  Jo*«, 
C.  213.    Doe  dein.  St.  John  v  Hore,  2  I  East,  38.  n.  (a)  Brown  *  Watts  1 
Esp.  N.  P.  C.  721.     Rannbottom  v  Taunt.  353.    Wade  v  Bearfey ,  4  E« 
Mortley,  2  Maule  &  Sel».  445.  *f»  P.  C.  7. 
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it  unnecessary  at  the  trial  to  produce  the  instrument, 
(as,  if  it  is  admitted  on  the  record,  and  the  trial  is  upon 
issues  collateral  to  the  existence  of  the  agreement,)  a 
court  of  law  will  not  examine,  whether  the  instrument 
is  legally  available  with  reference  to  the  stamp  acts,  (1) 
So,  where  a  plaintiff  filed  a" bill  in  Chancery  for  the.  spe-  n y,  i 
cific  performance  of  an  agreement  contained  in  a  cor- 
respondence between  him  and  the  defendant,  and  the 
Answer  of  the  defendant  admitted  the  letters,  insisting 
only,  that  they  did  not  amount  to  an  agreement,  the 
Court  held  that  such  an  admission  dispensed  with  the 
necessity  of  producing  the  letters,  and  that  no  objection 
to  the  agreement  could  be  taken  for  the  want  of  a 
stamp.  (2)  •  i 

Written  agreements  and  other  instruments,  made  in  a  Foreign  imtru- 
foreign  country,  are  not  admissible  in  evidence  in  any 
of  our  courts,  unless  duly  stamped  by  the  laws  of  tfct 
country ;  if  they  are  not  obligatory  abroad,  they  cannot 
be  enforced  here.  Where  a  promissory  note  had  been 
made  in  Jamaica,  but  Dot  stamped  as  it  ought  to  have 
been  by  the  laws  of  the  island,  the  Court  of  King's 
Bench  held,  that  a  party  could  not  rccoyer  here  upon 
the  note.  (3)  The  party,  who  takes  this  objection  to 
the  validity  of  the  instrument,  will  have  to  shew,  that  a 
stamp  was  necessary  by  the  law  of  the  country ;  and 
for  this  purpose  an  authenticated  copy  of  the  law  ought 
to  be  produced.  (4)  If  a  person  resident  abroad  desir/e 
his  correspondent  in  England  to  fill  up  a  bill  of  ex- 
change, and  return  it  to  him  to  be  signed,  and  he  after- 
wards signs  it  abroad,  the  bill  does  not  *require  to  be  #  333 
stamped  as  if  it  had  been  drawn  in  this  country;  and> 
the  rule  is  precisely  the  same,  whether  he  signs  his  name 
as  drawer,  before  or  after  be  sends  it  over  to  this  coun- 

<0  By  Lit.  Eldon  Ch.  11  Vet.  5ftfi.  Cle^z  v  Levy,  *1  "-»m;>b.  160,    Ciutch- 

Thyone  v  Protherot,  5i  Manic  &  Sulw.  ly  v  Mann,  b  Tau-it.  5'J9. 
MS.  (4)  Rtichannn  v  Ruckrr,    1  Campb. 

(2)  Hoddlfeton  v  Briscoe,  11  Vcit  05.  Le  Cheminaut  v  Pearson,  4  Ttunt 
Jon.  48.1.                                           *  ;;u;.    jytfljar  v  HeioricW,  4  C;rwpb.  145. 

(3)  AWes  v  tlodspon,  7  T.  B.  *ll.  « 
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try  to  lie  filled  up  by  his  correspondent.  (I)  In  the 
case  of  Snaitb  v.  MIngay,  (2)  which  was  an  action  by 
an  indorsee  against  the  indorser,  a  person  resident  in 
Ireland  subscribed  bis  name  in  the  character  of  drawer, 
and  afterwards  as  Erst  indorser,  on  a  paper,  which  was 
'  properly  stamped  according  to  the  revenue  laws  of  Ire- 
land, and  had  every  mark  to  designate  it  as  a  bill  of  ex- 
change ;  he  then  sent  it  over  to  this  country  with  author- 
ity to  his  correspondent  to  insert  the  day  of  the  date? 
the  sum,  and  the  name  of  the  drawee ;  and  it  did  not  ap- 
f  ;  :  H  pear,  that  there  was  any  intention  of  evading  the  stamp 
laws,  or  any  imputation  of  fraud  in  the  transaction ;  un- 
derthese  circumstances  the  Court  of  King's  Bench  were 
of  opinion,  that  the  bill  was  an  incipient  bill  in  Ireland, 
though  it  was  completed  here,  and  that,  after  it  had  been 
completed,  it  was  to  be  considered  as  a  bill  of  exchange 
from  the  time  of  its  being  signed  by  the  drawer;  and 
consequently  that  an  English  stamp  was  not  necessary. 

n-noniiMiion  jt  j3  not  sufficient  that  the  stamp  used  is  of  the  pro- 
oNUmp.  per  vaiae;  the  stamp  must  also  be  of  the  proper  denom- 
ination, that  is,  the  peculiar  stamp  appropriated  lo  the 
particular  species  of  instrument.  (3)  A  receipt-stamp 
will  not  avail,  if  used  upon  a  promissory  note  ;  not  a 
note-stamp,  if  used  upon  a  receipt.  So,  articles  of 
agreement  under  seal  require  a  deed-tamp  ;  an  agr 
inent-stamp  will  not  be  sufficient,  though  it  may  be  oi 
greater  value.  (4)  An  agreement  far  a  house,  and 
for  goods  in  the  house,  requires  a  lease-stamp  ;  and,  un- 
less  it  is  so  stamped,  cannot  be  givai  in  evidence  as  an 
agreement  for  the  sale  of  the  goods,  in  an  action  lo  rc- 
*  389  *  cover  the  amount.  (5)  The  statute  157  G.  3.  *c.  136. 
contemplates  the  mistakes,  which  may  arise  in  the  use  o! 
stamps,  and  makes  provision  for  those  mistakes.    It  en- 

a .  «•*«.!■.*         ;8'K&,5SA.t.r. 

^I'tmV^^M^t  *%  C0rt«  v  fttoM,  a  tat 

.  .     pwlWi    ,    flew   R«p-   »■     *«"■*    3* 

Vynr,  4  Twat.  258.    Doe  Jmd.  DyU 
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acts,  that  where  any  instrument,  (except  bills,  notes,  and 
drafts,)  shall  have  been  stamped  with  a  stamp  of  a  dif* 
ferent  denomination,  but  of  equal  or  greater  value.than 
that  required  by  law,  the  commissioners,  upon  payment 
of  the  duty  and  a  penalty  of  5h.  may  stamp  the  same 
with  a  proper  stamp.  With  respect  to  bills  and  notqs, 
(which  by  statute  31  G.  3.  c.  25  were  forbidden  to  be 
stamped  after  they  were  made,)  the  statute  of  the  37th 
G.  3.  provides,  that  bills  and  notes,  which  should  be 
made  subsequent  to  that  act,  and  stamped  with  an  im- 
proper stamp,  but  of  equal  or  greater  value  than  the 
stamp  required,  may  be  stamped  by  the  commissioners 
on  payment  of  the  duty  and  a  penalty.  But  bills  and 
notes,  made  before  that  act,  remain  in  the  same  situation 
as  if  the  act  had  not  passed.  The  statute  43  G.  3.  c.  127.  m  .„ 
8.  6.  provides,  that,  if  the  stamp  is  of  the  proper  denom-  '  *>  H*  * 
ination,  it  shall  not  be  ineffectual  from  being  of  a  great* 
er  value  than  the  stamp  acts  require.  Before  this  act, 
a  stamp  of  greater  value,  though  of  the  proper  denomi- 
nation, was  determined  to  be  insufficient.  (I)  And  the 
statute  55  G.  3.  c.  184.  s.  10.  provides,  that  all  instru- 
ments, upon  which  any  stamp  shall  have  been  used  of 
an  improper  denomination  or  rate  of  duty,  but  of  equal 
or  greater  value  in  the  whole  than  the  stamp,  which 
ought  regularly  to  have  been  used,  shall  be  deemed  val- 
id  and  effectual  in  law,  except  in  cases,  where  the  stamp 
used  in  such  instruments  shall  have  been  specially  appro- 
priated to  any  other  instrument  by  having  its  name  on  the 
face.  In  the  case  of  Taylor  v.  Hague,  (2)  indeed,  be- 
fore the  statute,  of  the  43d  G.  3.  the  Court  held,  that  a 
promissory  note  upon  a  stamp  of  a  higher  value  than 
was  required,  would  be  available,  on  the  particular 
ground,  that  the  value  was  composed  of  three  different 
sums  applicable  to  several  funds,  to  which  the  duties  on 
promissory  notes  are  carried. 

r 

0)  Farr  v  Price,  1  Eatt,  65.  (2)  %  East,  414. 
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Set erai  ttiimr»,     \  question  has  often  arisen,  whether  an  instrument, 

when  necessary.  *     ,  f  .. 

to  which  several  persons  are  parties,  require  several 
stamps,  or  whether  a  single  stamp  is  sufficient.  *  And  the 
distinction  established  is,  that  if  the  interest  of  the  par- 
ties  relates  to  one  thing,  which  is  the  subject-matter  of 
the  instrument,  or,  in  other  words,  if  the  instrument  af- 
fects the  separate  interests  of  several,  and  there  is  a  com- 
munity of  the  same  subject-matter  as  to  all  the  par- 
#  890  ties,  (1)  there  a  single  stamp  *will  be  sufficient;  but 
where  the  parties  have  separate  interests  in  several  sub- 
ject-matters, there  ought  to  be  a  separate  stamp  for  each 
party,  against  whom,  or  in  whose  favour,  the  instrument 
is  offered  in  evidence. 

To  illustrate  the  first  part  of  the  rule,  if  a  debtor  com- 
pounds with  his  creditors,  and  each  creditor  sign  the 
same  deed,  covenanting  either  to  give  further  day  of 
payment,  or  to  take  a  certain  sum  as  a  composition  ; 
there,  every  covenant  is  in  fact  a  separate  covenant,  and 
the  several  deed  of  each  creditor,  who  signs  the  deed  ; 
•    [n^;       but  the  whole  being  only  one  transaction,  a  separate 
stamp  for  each  person  is  not  required.  (2)     So,  if  several 
persons  bind  themselves  severally  in  a  penalty  by  one 
bond,  conditioned  for  the  performance  of  certain  acts  br- 
each and  every  of  them,  such  a  bond  requires  only  one 
stamp*  (3)     Upon  the  same  principle,  it  has  been  held, 
that  an  agreement  relating  to  the  prize  shares  of  differ- 
ent persons,  though  several  as  to  the  share  of  each,  ye: 
being  payable  in  respect  only  of  one  entire  fund,  is  only 
chargeable  with  one  stamp ;  (4)  and  on  the  authority  oi 
this  case,  the  Court  of  King's  Bench  determined  in  a  very- 
late  case,  that  a  single  stamp  was  sufficient  for  an  agree- 
ment, which  several  persons  had  entered  into  for  a  sub- 
scription to  one  common  fund,  for  the  purpose  of  con- 
structing a  dock.  (5)    In  the  case  of  Jones  v.  Sandys,  (C) 

(0  13  East,  246.  274. 

(2)  1  New    Rep.  278.    Goodion  v  (4)  Baker  v  Jardioe,  *13  East,    23^ 

forbes,  6  Taunt   171.    1   Marshall,  d.  lb) 

225.  S.  C.  (5)  Davis  v  Williams,  13  232.  East 

13)  Bowen  v  Ashley,  1  New  Rep.  (6)  Barnes,  463. 
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the  question  was,  whether  a  bond,  in  the  condition  of 
which  a  mortgage-deed  was  mentioned,  ought  to  have 
had  two  stamps ;  and  the  Court  held  that  it  was  not  ne- 
cessary ;  and  in  delivering  their  opinion,  they  mention- 
ed the  cases  of  bargain  and  sale,  lease  and  release,  mort- 
gage with  covenant  to  pay  the  money,  as  constantly 
charged  with  only  the  single  duty. 

But  the  rule  is  different,  where  the  instrument  includes 
in  effect  several  transactions,  and  the  subject-matter  is 
distinct  as  to  the  several  parties.  Thus,  an  instrument* 
♦containing  the  admissions  of  several  persons  to  a  cor-  #  gftt 
poration,  requires  as  many  stamps  as  there  are  admis- 
sions. This  was  determined  in  the  case  of  The  King  v. 
Hecks,  (1)  where,  in  a  trial  at  bar  on  an  information  in 
the  nature  of  a  quo  warranto,  to  prove  the  admission  of 
the  defendant,  a  paper  was  produced,  containing  the  ad- 
missions of  the  defendant  and  four  other  burgesses, 
which  paper  was  stamped  only  with  one  stamp ;  it  was 
then  objected,  on  the  part  of  the  Court',  that  this  paper 
having  only  a  single  stamp  could  not  be  admitted  to  be 
read  in  evidence  ;  for  the  statute  9  &  10  W.  3.  c.  25.  s. 
27.,  enacts,  that  a  certain  duty  shall  be  paid  for  every  [-^7] 
piece  of  parchment  or  paper,  upon  which  any  admission 
into  any  corporation,  &c.  shall  be  written ;  and  the  59th 
section  enacts,  that  "  if  any  instrument  or  writing  by  that 
act  intended  to  be  stamped,  shall,  contrary  to  the  intent 
thereof,  be  written  or  engrossed  by  any  person  whatso- 
ever (not  being  a  known  officer,  who  in  respect  of  any 
public  office  or  employment  shall  be  entitled  to  write 
the  same,)  upon  parchment  or  paper  not  stamped  accord- 
ing to  that  act,  then  there  shall  be  paid  over  and  above 
the  duty  for  such  instrument  ten  pounds ;  and  that  no 
such  instrument  shall  be  pleaded  or  given  in  evidence  in 
any  court,  or  admitted  in  any  court  to  be  good  or  avail- 
able in  law  or  equity,  until  as  well  the  said  duty  as  ten 

<r)2Ld.Rarm.  1415.    8Str.7!S.    8.  C. 
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pounds  should  be  paid,  Sec.  and  a  receipt  produced 
for  the  same,  &c. ;"  under  this  section  of  the  act  it  was 
insisted,  that  the  Instrument  in  question,  being  an  ad- 
mission of  five  persons  to  be  burgesses,  ought  to  have 
five  stamps;  that  it  could  not  be  good  for  any  one  of 
the  five  on  account  of  the  uncertainty,  or  at  most  it 
could  be  good  only  for  one ;  if  it  was  good  for  any,  it 
must  be  for  the  first  named  ;  but  the  .defendant  was  the 
third  name,  and  therefore  it  could  not  be  good  for  him. 
And  of  this  opinion,  as  the  report  adds,  was  the  whole 
Court,  after  argument.  The  counsel  for  the  defendant 
then  offered  in  evidence  four  other  distinct  pieces  o! 
parchment,  bearing  date  on  the  day  mentioned  in  the  in- 
formation, each  of  them  being  duly  stamped,  which  im- 
ported the  several  admissions  *and  swearings  of  the  four 
Durgessea  last  named  in  the  other  parchment,  and  one  of 
them  imported  the  particular  swearing  and  admission  of 
the  defendant.  But  the  witness,  who  produced  these 
pieces  of  parchment,  proved  that  the  entries  were  not 
made  upon  them,  nor  were  any  of  them  stamped,  till  near 
two  months  after  the  day  on  which  they  bore  date ;  and, 
an  objection  being  taken  on  this  ground  to  the  single 
instrument,  which  stated  that  the  defendant  alone  was 
admitted  and  sworn,  the  Court  was  clearly  of  opinion, 
that  it  could  not  be  admitted  in  evidence  ;  for  by  the  act, 
the  admission  is  to  be  on  paper  or  parchment,  stamped 
at  the  time;  otherwise  it  is  not  to  be  given  in  evidence, 
till  toe  penalty  is  paid,  and  certificate  thereof  produced. 

In  the  case  of  the  King  v.  Reeks,  which  has  been  jus'. 
mentioned,  the  instrument  first  offered  in  evidence  pur- 
ported to  contain  the  admissions  of  five  burgesses*  and  it 
does  not  appear,  that  the  single  stamp,  which  was  im- 
pressed, applied  more  to  the  defendant's  name  than  to 
any  of  the  others.  This  circumstance  distinguishes  that 
case  from  two  others  lately  decided,  Powell  v.  Ed- 
juuhds,  (I)  and  Doc  on  the  demise  of  Sir  Joseph  Copies 

(I)  l3E.it,  0. 
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_  i 

v.  Day,  (1)  in  which  a  paper  containing  contracts  by 
several  persons    relative  to   different  things,  though 
stamped  with  a  single  stamp,  was  adjudged  to'  be  good 
evidence  as  to  one  of  the  contracting  parties,  because 
the  stamp  appeared  to  be  applicable  exclusively  to  his 
name.     In  the  first  case,  the  paper  contained  an  agree* 
ment  signed  by  the  defendant  for  a  lot  of  timber,  and  un- 
derneath, a  second  agreement  with  another  person  for  a 
different  lot ;  this  last  had  pencil  marks  drawn  across  it, 
as  if  for  the  purpose  of  striking  it  out ;  the  stamp  was  af- 
fixed on  that  part  of  the  paper  on  which  the  defendant's 
agreement  was  written,  and  below  was  the  stamp  offi- 
cer's receipt  for  a  penalty  "  for  making  the  above  agree-" 
jnent."     An  objection  was  tyken  on  the  Aground  of     #  393 
there  Being  a  single  stamp,  which  was  overruled  at  the 
trial,  and  afterwards  by  the  Court  of  King's  Bench.    In  ' 
the  other  case,  (2)  the  paper  contained  a  variety  of  inde- 
pendent lettings  of  land  between  the  landlord  and  a  num-  1 
ber  of  his  tenants,  one  of  whom  was  the  defendant ;  the 
•tamp  was  affixed  opposite  the  defendant's  name,  and  it  . 
appeared  from  the  receipt  of  the  stamp-officer,  that  the 
.money  for  affixing  it  was  paid  after  the  commencement  • 
of  the  action,  and  only  a  short  time  before  the  trial ;  the 
instrument  also  appeared,  when  produced  in  evidence, 
to  be  cancelled  with  black-lead  pencil  marks  as  to  every 
name  except  that  of  the  defendant,  and  it  was  not  prov- 
ed that  the  instrument  was  not  so  cancelled  at  the  time 
when  the  stamp  was  affixed.    Under  these  circumstan-  . 
ces,  the  Court  held  that  the  single  stamp  was  intended  to 
be  applied  to  the  contract  with  the  defendant,  and  con- 
sequently that  the  paper  was  admissible.    "  If,  indeed," 
said  Lord  Ellenborough,  C.  J.,  "  the  instrument  had  been 
required  to  substantiate  the  several  contracts  with  the 
different  tenants,  no  doubt  there  should  have  been  a 
stamp  affixed  to  each,  although  the  same  terms  of  agree*     ?.  ,,* 

(I)  13  East,  241.  See  also  Wad-  (2)  13  East,  241.  See  also  Wad- 
tittgton  v  Francis,  *  Bap.  N.  P.  C.  182.  '  diogtoo  r  Fraacii,  5  Eip.  N.  P.  C.  Ittf. 
Peri?  v  fiouckirr,  4  Campb.  80. 
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cy  and  subscribed  by  the  defendant  on  the  11th  of  June, 
1800,  before  any  notice  of  the  determination  of  the  risk 
had  been  received,  by  which  memorandum  it  was  agreed 
to  extend  the  time  of  sailing  to  the  first  of  August  fol- 
lowing, in  this  case  the  Court  of  King's  Bench  held,  that 
■|;,p  the  memorandum  did  not  require  a  stamp ;  for  although 
the  time  of  sailing  was  extended,  yet  no  new  subject  of 
insurance  is  introduced  by  the  memorandum,  but  the  ob» 
ject  insured  continues  the  same* 

In  another  case,  (t)  which  occurred  upon  the  same 
clause,  where  the  policy  was  originally  "  on  ship  and 
outfit ,"  from  London  to  the  South  Seas,  but  after  the 
sailing  of  the  ship  was  altered  by  consent  of  the  under- 
writers, and  declared  to  be  "  on  the  ship  and  goods"  in- 
stead of  ship  and  outfit,  the  Court  determined  that  as  the 
'outfit^  originally  insured,  was  essentially  different  from 
goods,  which  were  afterwards  made  the  subject  of  insu- 
rance, the  policy  in  its  altered  state  required  an  addi- 
tional stamp.  The  question  is,  said  Lord  Ellenborough, 
C.  J.,  in  delivering  the  judgment  of  the  Court,  whether 
#  39g  that  part  of  the  ^provision,  which  requires  that "  the  thing 
insured  shall  remain  the  property  of  the  same  person9'  ha5 
been  in  this  case  complied  witb.  The  words,  "  the  thing 
insured  shall  remain  the  property,"  appear  properly  to 
require  and  apply  to  one  identical  and  continued  sub- 
ject-matter of  insurance ;  such  subject-matter  all  along 
remaining  the  property  of  the  same  proprietor,  and  to  be 
ill-suited  to  a  case  like  the  present,  where  the  thing  last 
insured  is  not  only  in  fact,  but  in  name  and  kind,  (as  a 
v  "  specific  subject  of  insurance,)  essentially  different  from 
the  thing  first  insured,  and  which  begins  also  to  have  an 
existence  at  a  different  and  much  later  period  than  the 
other,  and  when  the  thing  first  insured  scarcely,  or  in  a 
small  degree  only,  remains  or  continues  to  exist  at  all.** 

(I)  Hill  v  Patten,  8  East,  573.  1    Campb.  72.  S.  C,    Hubbard  r  Jacboft, 
i  Taunt.  169. 
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But  where  a  policy  has  been  executed  in  the  common 
printed  form,  without  any  specific  subject  of  insurance  ex- 
pressed in  writing,  and  the  subject-matter  is  afterwards  in- 
serted, the  assured  cannot  recover  against  those  under- 
writers,  who  have  not  signed  the  policy  after  the  addi- 
tion ;  for  a  material  alteration  is  introduced  with  respect 
to  such  of  the  underwriters  as  have  not  assented.  (1) 

But  where  an  alteration  is  made  in  an  instrument  with 
the  consent  of  all  parties  in  order  to  correct  a  mistake, 
and  to  make  the  instrument  consistent  with  the  original 
intention  of  the  parties,  there  it  has  been  held,  that  a 
fresh  stamp  is  not  necessary.  Thus,  in  the  case  of  Ker- 
shaw v.  Cox,  (2)  where  a  bill  had  been  drawn,  payable 
to  the  defendant  but  not  payable  to  order,  the? defendant, 
on  the  day  after  the  bill  was  drawn,  indorsed  it  over  to 
the  plaintiff,  without  adverting  to  the  omission  of  the 
words  "  or  order ;"  on  the  same  day  the  plaintiff  return- 
ed it  to  the  defendant  to  get  the  omission  rectified,  and 
the  drawer  then  inserted  the  words;  here  there  was 
strong  evidence  to  shew,  that  the  omissiop  was  by  mis- 
„  take,  for  the  bill  was  intended  to  be  negotiable,  and  as 
such  immediately  indorsed,  as  if  it  had  been  drawn  pay- 
able to  order,  and,  as  soon  as  the  omission  was  discover- 
ed, it  was  rectified  by  the  proper  parties  i  the  learned 
Judge,  therefore,  who  tried  the  cause,  left  it  to  the  jury 
to  consider,  whether  the  words  afterwards  added  had 
been  originally  intended  to  have  been  inserted,  but 
were  omitted  by  mistake  ;  and,  •  the  jury  finding  this  to 
be  the  case,  it  was  ruled,  that  a  fresh  stamp  was  not  re- 
quired. The  point  was  ^afterwards  brought  before  the  •  397 
Court  of  King's  Bench,  on  a  motion  to  enter  a  nonsuit, 
and  the  alteration  was  adjudged  to  be  allowable  under  the 
stamp  acts ;  having  been  made  merely  for  the  purpose  of 

(I)  Leghorn  vCologao,   4  Tauat.     Blanc  J.,  cited  10  East,  433.  and  15 

*f*      «      «  Eait,4l7. 

(2}  3  Eip.  N.  P.  C.  246.  before  he 
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rectifying  a  mistake  in  drawing  the  bill  contrary  to  the 
intention  of  the  parties. 

In  another  case,  which  occurs  upon  this  subject,  where 
an  action  was  brought  against  the  defendant  as  accept- 
or of  a  bill  of  exchange,  (I)  it  appeared  that  the  defen- 
dant and  another  person,  being  indebted  to  the  plaintiff, 
agreed  to  give  him  a  bill  of  exchange,  to  be  drawn  by 
the  one  and  accepted  by  the  other  (the  defendant ;)  in- 
stead of  this  they  sent  him  a  promissory  note  made  by 
the  one  and  indorsed  by  the  other,  which  the  plain- 
tiff immediately  returned,  that  it  might  be*  altered  in- 
to a  bill  of  exchange  according  to  the  agreement,  and 
the  alteration  was  accordingly  made ;  an  objection  was 
token,  on  the  ground,  that  the  instrument  required  a 
fresh  stamp  ;  but  Lord  Ellenborough,  C.  J.  ruled,  that 
th$  stamp  impressed  was  sufficient  to  render  the  instru- 
ment available,  since  it  had  not  been  negotiated  as  a 
!  *  ,jj      promissory  note,  and  the  alteration  might  be  treated  as 
the  correction  of  a  mistake,  according  to  the  terms  of  the 
original  agreement.     Words  written  on  a  bill  after  its 
acceptance,  not  affecting  the  responsibility  of  the  par- 
ties, will  not  vitiate  the  bill*  (2)    Nor  is  the  validity  of 
a  bill  affected  by  writing  upon  it  the  place,  where  it  is 
to  be  paid.  (3) 

So,  when  a  bill  of  sale  of  a  ship,  in  reciting  the  cer- 
tificate of  registry,  stated  Guernsey  as  the  port,  where 
the  certificate  was  granted,  instead  of  Weymouth,  and  in 
this  state  was  executed,  but  the  mistake  being  afterwards 
discovered  was  rectified  with  the  consent  of  all  parties, 
and  the  deed  delivered  de  novo ;  (4)  the  question  was, 
whether  this  second  delivery  made  a  new  stamp  necessa- 
ry ;  Lord  Ellenborough,  C.  J.  in  delivering  the  judg- 

(I)  Webber  v  Maddocki,  S  Caapb.  (3)  Trapp  r  Spearman,  3  Eip.  N . 

1.    Callow  t  Lawrence,  3  MaiHe  h  P.  C.  57. 

Selw.  95.  (4)  Cole  and  others,  Aingoeef  of 

(t)  Marion  v  Petit,  1  Campb.  82  n.  Doyle  r  Parian,  12  East,  471. 
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raent  of  the  Court,  referred  to  statute  26  G.  3.  c.  60.  s. 
17.  which  enacts  that  a  bill  of  sale  of  a  registered  ship, 
which  does  not  truly  and  accurately  recite  the  certifi- 
cate of  registry  in  words  at  length,  shall  be  utterly  null 
and  void  to  all  intents  and  ^purposes.  "This  bill  of  #  398 
sale,  therefore,  when  first  executed,  was,  from  the  mis- 
take in  the  recital  of  the  certificate  of  registry,  to  all  in- 
tents and  purposes  null  and  void ;  it  took  no  effect  what- 
ever from  its  first  delivery ;  and  the  stamp  impressed 
upon  it  was  wholly  inoperative.  This  defect  arose  not 
from  intention,  but  from  mistake.  The  instrument,  as 
first  executed,  was  not 'what  the  parties  meant  to  exe- 
cute ;  and  it  was  not  in  the  state,  in  which  it  was  at 
first  intended  to  be,  till  it  was  altered.  This  is  not  the 
case  of  substituting  a  new  and  second  contract,  in  the 
place  of  a  preceding  effectual  one,  upon  a  change  of  in- 
tention in  the  parties ;  but  merely  making  the  contract 
what  it  was  originally  intended  to  have  been ;  and  in 
such  a  case,  where  the  instrument  upon  its  first  execu-. 
tion  was  void  to  all  intents  and  purposes,  where  its  in- 
sufficiency arose  from  a  mere  mistake,  where  in  conse- 
quence of  that  mistake  it  was  not  in  the  state  in  which  it 
was  intended  to  have  been  when  it  was  so  executed, 
and  where  upon  its  second  execution  it  is  only  put  into 
that  state  which  was  originally  intended,  we  think  it  is  [  J  > 
not  going  beyond  the  fair  spirit  of  the  stamp-laws  to 
hold,  that  upon  such  second  execution,  being  the  first 
which  was  effectually  operative,  a  new  stamp  was  not 
requisite."  So,  the  mistake  of  an  agent,  in  declaring  the 
interest  in  the  margin  of  a  policy  to  be  on  a  ship  by  a 
wrong  name,  may  be  rectified  by  inserting  the  true 
name,  without  a  fresh  stamp*  (1) 

Written  instruments  have  been  admitted  in  evidence  UMtmedin. 

•  ,  .  .  .  rtrument,  when 

without  a  stamp  in  certain  cases,  where  they  were  pro-  evidence     for 
duced  merely  to  prove  something  collateral,  and  not  for  jS^"*1  *lr* 

(1)  Robinson  rToartyf  1  Maule  6  S«lw.  217.  Sawtell  v  Louden,  5  Tannt.  359. 
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the  purpose  of  being  enforced  between  tbe  parties,  and, 
where  it  was  not  material  to  consider,  wh  ether  the  in- 
struments  were  good  or  available  in  law.  In  the  case  of 
Holland  q.  t.  v.  Duffin,  (1)  which  was  an  action  to  re- 
cover several  sums  of  money  forfeited  by  insuring  tick- 
•  399  ets  in  the  ^lottery,  contrary  to  the  statute  22  G.  3.  c.  47. 
s.  13.  Lord  Kenyon  held,  that  an  instrument,  purporting 
to  be  a  policy  of  insurance,  might  be  given  in  evidence, 
*  though  not  a  stamped  as  a  policy ;  for  such  a  contract  is 

declared  by  the  act  to  be  illegal  and  void,  and  could  not 
have  been  intended  by  the  legislature  as  an  object  oi 
taxation.  And  in  an  action  of  debt  for  bribery  at  an 
election,  (2)  under  the  statute  2  G.  2.  c.  24.  s.  7.  Lord 
Ellenborough,  C.  J.  held,  that  an  unstamped  promissory 
note,  payable  to  the  defendant,  which  a  witness  said  he 
had  given  for  the  re-payment  of  money  received  by  him 
as  a  voter  from  the  defendant,  (one  of  the  candidates,) 
might  be  admitted  as  evidence  of  the  transaction,  to  cor- 
roborate the  testimony  of  the  witness.  So,  an  unstamp- 
ed receipt  may  be  shewn  to  the  witness  as  a  memoran- 
dum, in  order  to  refresh  his  recollection  of  a  fact  there 
stated.  (3)  So,  the  unstamped  part  of  an  agreement  is 
admissible  on  the  part  of  the  plaintiff,  as  secondary  evi- 
dence of  the  agreement,  after  proof  of  notice  to  the  de- 
fendant to  produce  the  stamped  part,  which  is  in  his  pos- 
session; (4)  and  there  can  be  no  difference  in  this  re- 
[-ibh]  spect,  whether  tbe  plaintiff  has  specially  declared  upon 
the  agreement,  or  merely  offers  it  as  evidence  in  the 
course  of  the  cause.  So,  in  the  case  of  a.  parish-settle- 
ment, although  a  general  hiring  cannot  be  presumed 
from  the  mere  fact  of  service,  where  the  service  has  been 
performed  under  written  articles  of  agreement,  which 
are  not  admissible  in  evidence  for  the  want  of  a  proper 
stamp,  yet  where  the  question  is,  whether  the  service 

(l)  Peake'i  N.  P.  C.  57.  C.  213.    Jacob  v  Lindsay,  1  East,  460. 

(8)  Dover  v  Maettaer.  5  Esp.  N.  P.  See  ante,  p.  226.  442. 

C.  92.  (4)  Garooos  v  Swift,    I  Taunt.  507 

(3)  Rambert  v  Cohen,  4  Eip.  N.  P.  Waller  v  IJorifall,  I  Campb.  $01. 
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commenced  after  the  expiration  of  the  articles,  they 
may  be  Inspected  for  the  purpose  of  ascertaining,  wheth- 
er they  would  apply  to  the  subsequent  service.  (1) 

Upon  the  same  principle,  in  an  action  for  the  non-de- 
livery of  goods,  if  the  contract  is  proved  by' parol  evi- 
dence, and  it  should  appear  that  the  parties  made  a  con- 
tract on  unstamped  paper,  the  Court  may  inspect  the  ^ 
^instrument,  to  see  whether  it  applies  to  the  goods,     *  400 
which  are  the  subject  of  the  action  ;  and  if  they  are  not 

m 

included  in  the  contract,  the  parol  evidence  would  be" 
properly  admitted.  (2)  So,  a  written  agreement  may  be 
recovered  in  an  action  of  trover,  though  unstamped  ;  (3) 
and,  in  such  an  action,  it  will  not  be  necessary  to  give 
notice  to  the  other  party  to  produce  the  agreement.  (4) 
So,  in  an  action  for  money  lent,  where  the  plaintiff  prov- 
ed, that  he  had  advanced  the  money  to  the  defendant, 
who  gave  him  a  note  for  the  amount  on  unstamped  pa- 
per, and  the  defence  was,  that  he  had  been  induced  to 
give  the  note  in  a  state  of  intoxication,  without  having 
received  any  part  of  the  money,  Lord  Ellenborough,  C. 
J.  held,  that  the  note  might  be  inspected  by  the  jury,  as 
a  contemporary  itritrng,  to  prove  or  disprove  the  fraud 
imputed  to  the  plaintiff.  (5) 

A  paper,  purporting  to  be  a  bill  of  exchange,  or  pro- 
missory note,  may  be  given  in  evidence,  though  unstamp- 
ed, to  support  an  indictment  for  forgery,  or  for  uttering 
with  a  knowledge  of  the  forgery ;  (6)  for, "  the  stamp  acts 
being  revenue  laws,  and  not  intended  to  effect  the  crime  \    - 

of  forgery,  cannot  alter  the  law  respecting  it ;  the  stamp 
is  not,  properly  speaking,  any  part  of  the  instrument,  but 

merely  a  mark  impressed  on  the  paper,  to  denote  the 

i  * 

{t)  R.  r  PendU'ton,  15  Ea»t,  449.  Leach  Cr.  C.  292.  2  East,  P.  C.  955. 

45>.  3.  C.     Lee'i  case,  1784,  I  Learh  Cr. 

(2)  15  East,  455.  (J.  203.  n    (a)  Mortoa'a  case,  1795,  2 

(3)  Scott  v  Jones,  4  Tauot  CC5.  East,  P.  C.  955.     Rectilist's  case,  1796, 

(4)  lb.,  and  see  ante,  p.  391.  2  Leacb  Cr.  G.  811.  .Davie*'  case, 
'5)  Gregory  v Francr,  3  Campb.  464.  1790,  2  East,  P.  C.  956.  Set*  Wt»it«e!2 
:<P  Hawkejwood'p    ease,    I7M,     I  v  nitmdaje  P*-a\-e  N   'Ml.  !C8. 
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* 

payment  of  a  duty,  and  is  collateral  to  the  instrument  it- 
self: and  as  to  the  statute  enacting,  (1)  "that  no  promis- 
sory note,  bill  of  exchange,  &c.  not  stamped  as  therein 
directed,  shall  be  pleaded  or  given  in  evidence  in  any 
court,  or  admitted  in  any  court  to  be  good,  or  available 
in  law  or  equity,"  the  legislature  thereby  meant  only  tc 
prevent  their  being  given  in  evidence,  when  they  were 
4  proceeded  upon,  to  recover  the  value   of  the  money 

*  401  thereby  secured.  It  is  ^certain  that  no  holder  of  such 
an  instrument  as  the  present  could,  if  it  had  been  genu- 
ine, have  founded  an  "action  upon  it,  and  given  it  in  evi- 
•  dence  as  a  promissory  note  ;  but  it  is  equally  certain, 
that  it  might  have  been  given  in  evidence  on  other  oc- 
casions, as,  for  instance,  if  a  person  negotiating  it  weiv 
to  be  sued  for  the  penalty  inflicted  upon  the  offence  ot 
negotiating  such  an  instrument  unstamped,  there  is  no 
doubt,  but  that  it  might  be  given  in  evidence  ;  and  thib 
instance  sbews  most  clearly,  that  it  was  properly  receiv- 
ed in  evidence  on  the  trial  of  this  indictment,  notwith- 
standing the  seeming  prohibitory  words  in  the  stat- 
utes." (2) 

In  the  case  of  The  King.  v.  PooleW3)  the  prisoner 
was  indicted  under  the  statute  of  7  G.o.  c.  50.  s.  1.  whiih 
makes  it  a  capital  felony  for  any  person,  employed  in  re- 
ceiving letters,  to  secrete  any  letter  containing  a  bank 
note,  or  any  warrant  or  draft,  &c.  for  the  payment  of! 
money.  It  appeared  at  the  trial,'  that  the  draft  contain- 
ed in  the  letter,  which  the  prisoner  had  secreted,  was 
drawn  above  ten  miles  from  the  banking-house;  the 
prisoner's  counsel  then  objected,  that,  as  the  draft  waj 
on  unstamped  paper,  it  was  not  a  valid  order  for  the 
.  payment  of  money,  and  therefore  not  within  the  statute 
on  which  the  prisoner  was  indicted  ;  and  they  founded 
this  objection  on  the  statute  31  G.  3.  c.  25.  the  fourti 

(1)  St  31  0.  3.  c.  25.  ■  19.  2  Leacb  Cr.  Q,  813. 

(2)  By  Grose  J.  in  delivering  the        (3)  3  Bo».  &  Poll*  3>T 
ofwiioii  of  tbe  judges  io  Recuiiits'  case, 
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section  of  which  exempts  from  stamps  only  such  orders 
for  the  payment  of  money,  as  are  drawn  on  a  banker  re- 
'^jdjng  within  ten  miles  pf  the  place  where  the  order  is 
luadfc  and  the  nineteenth  section  provides  that  no  bill, 
,note,  draft,  &c.  shall  be  pleaded  or  given  in  evidence  in 
any  court,  or  admitted  in  any  court  to  be 'good,  useful, 
•.or  available  in  law  or  equity,  unless  they  are  written  on 
tpaper  duly  stamped.     This  point  was  reserved  at  the 
ttrial,  and  the  case  was  afterwards  argued  before  the 
Judges  in  the  Exchequer-Chamber ;  when  the  *objec- 
tion  taken  on  the  part  of  the  prisoner'  was,  first,  that 
which  has  been  stated,  namely,  that  the  draft  in  question 
was  not  a  draft  for  the  payment  of  money,  within  the 
, meaning  of  the  slat.  7  G.  3.  c.  50.  s.   1.  and,  secondly, 
;that  the  indictment,  which  averred  that  the  draft  was  in 
Jorce  at  the  time  of  the  secreting,  had  not  been  proved, 
as  from  the  want  of  a  stamp  the  draft  had  never  been 
.  available.     The  opinion  of  the  judges  was  not  publicly 
declared :  but  the  prisoner  received  a  pardon  for  the 
offence  charged  in  the  indictment ;  and  be  was  after- 
wards tried  (I)  on  the  second  section  of  the  same  act, 
which  makes  it  a  capital  offence  for  any  person  to  rob 
any  mail  of  a  letter  or  packet,  or  to  steal  or  to  take  any 
letter  from  any  mail,  or  from  any  place  for  the  receipt  of 
letters,  &c.     It  was  objected  at  the  second  trial,  that  the 
draft,  before  mentioned,    being  on  unstamped  paper, 
( could  not  be  received  in  evidence  as  a  medium  to  shew 
that  the  prisoner  had  stolen  the  letter :  but  the  Court 
overruled  the  objection,  being  of  opinion,  "  that  the 
.  draft,  though  unstamped,  might  be  admitted  in  evidence 
for  collateral  purposes,  though  not  for  the  purpose  of 
recovering  the  money  mentioned  in  it,  and  the  evidence 
was  accordingly  received."    Here  the  paper  was  not 
offered  in  evidence  as  it  was  on  the  former  trial,  as  a 
draft  for  the  payment  of  money,  but  merely  as  a  paper 
contained  in  tfce  letter,  and  the  fact  of  the  prisoner  hav- 
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(I)  3  Dot.  A  Putt  313.    Aad  this    part  of  the -cue  it  reported  in  I  Eut 
PLXJ.  addenda,  xvti: 


40*  OfStai*piig>      •  /        .        [Ch.». 

ing  this  paper  io  his  possession  wa$  evidence  against  him 
of  his  having  stolen  the  letter,  ip  which  it  was  contain- 
ed* 

*• 
An  objection,  similar  to  that  which  was  taken  on  the 
former. trial  iA  the  last  case,  wa9  again  made  in  the  ease 
of  The  King  v.  Giilson.  (1)     The  indictment  was  for 
fploniously  setting  fire  to  a  certain  house  with  intent  u 
Pt;*«        defraud  an  insurance  company ;  at  the  trial,  a  policy  u» 
insurance  was  given  in  evidence  on  the  .part  of  the  proi 
*  403     ecutioti,  by  *which  the  prisoner's  goods,  in  a  Iioum 
there  ^described,  were  insured  against  fire,,  and  upon  this? 
policy  a  memorandum  was  indorsed,  stating  that  the 
goods  insured  had  bfeen  removed  from  the  house  describ- 
ed in  the  policy  to  another  house  mentioned  in  the 
memorandum,  in  which  last-mentioned  house  the  prison 
en  was  charged  with  having  committed  the  felony ;  the. 
policy  w*s  properly  stamped,  but  the  memorandum  had 
no  stamp ;  and  the  objection  taken  for  the  prisoner  was, 
that  in  support  of  the  charge  it  was  essentially  necessary 
to  shew,  that  there  subsisted- a  legally  effective  contract, 
and  that,  by  the  express  provision  of  the  stamp-acts,  the 
memorandum  in  question  not  being  stamped*  could  not 
be  given  in  evidence,  or  be  good  or  available  in  any 
manner  whatever ;  and  a  distinction  wis  drawn  between 
this  case  and  that  above-mentioned,  where  an  unstamped 
forged  instrument  jvas  admitted  in  evidence  against  the 
party  charged  with  having  forged  it,  or  with  uttering  it 
knowing  it  to  be  forged.     The  point  was  reserved  for 
the  opinion  of  the  Judges,  and  argued  in  the  Exchequer- 
Chamber;  and  judgment  was  afterwards  given  at  the 
Old  Bailey,  that  the  prisoner  should  be  discharged. 


« 


sump,  pre-     A  regular  stamp  may  be  presumed  in  certain  cases — 

turned  wheo.    jf  an  agreement  is  in  the  possession  of  a  party  to  the  suit, 

who  refuses  to  produce  it  after  a  notice,  the  other  party 

<1)  !TauBt24. 
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may  give  in  evidence  a  copy  of  the  agreement,  withotit 
proving  that  the  original  was  duly  stamped  ;  the  party, 
who  haa  the  original  in  his  possession,  may  prove  the 
negative.  (1)    If  an  instrument,  which  ought  to  be  stamps 
$d,r|i* proved  to  have  been  lost,  parol  evidence  of  its 
contents  may  be  admitted  without  proof  of  the  stamp  be* 
ing  regular,  where  it  can  be  presumed  from  the  circum- 
stances of  the  case  that  the  instrument  was  duly  stamp* 
ed.  (2)    In  the  latest  case  upon  this  point;  on  a  question 
of  settlement  between  two  parishes,  (3)  it  appeared  that 
an  indenture  of  apprenticeship,  which  bad  been  regular* 
]y  executed  thirty  years  before,  was  delivered  to  the  ap»  * 
prentice  at  the  end  of  the  term,  and  lost ;  that  a  premi*       -  4 
urn  was  paid  with  the  apprentice ;  and  further,  that  the 
parish  in  which  he  bad  served  under  the  indenture  had, 
for  many  years,  treated  him  as  oneof  their  parishioners; 
on  the  other  *side  it  was  proved  by  the  deputy-register    #  404 
and  comptroller  of  the  apprentice  duties,  that  it  did  not 
appear  that  such  an  indenture  had  been  stamped  with 
the  .premium  stamp  or  enrolled,  from  the  time  of  the 
date,  to  the  time  of  the  trial  of  the  appeal ;  but  the  Court 
of  King's-  Bench  were  of  opinion,  that  the  Court  below 
were  right  in  presuming  that  the  indenture  had  been 
properly  stamped.    "  The  question  before  the  Justices," 
said  Lord  Ellenboitough,  "  was,  whether  the  presumpt- 
ion* that  all  was  rightly  done  after  the  lape  of  so  many 
years,,  was  sufficiently  rebutted  by  the  negative  evi- 
dence of  the  officer ;  *hey  thought  not,  and  we  cannot     '"      " 
say  that  they  have  done  wrong ;  for  the  presumption  of 
law.  is  to  be  favoured,  and  against  the  negative  evidence 
they  may  have  set  the  possibility  of  an  irregularity  in  the 
returns  made  to  the  office." 

•  If  an  action  cannot  be  brought  upon  an  agreement  un-    The  effect  a? 
til  it  is  stamped,  it  must  be  stamped  before  the  commence-  Ted"1*'       CP" 

(0  Crbp  ▼  Aadmon,  1  Sforkie,  35.    Bftdby,  I  Bott  549.  S.  P 
(J)  R.  f  «Bjt  Kqoyle     Burr.  «et      .  (3).  Jt  w  Uog  Jtefcby,  7  Eut,  4fc 
Case,  151.    1  Bott  547.  S.  C.    B.  r 
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merit  of  the  action :  bat  if  it  is  an  agreement  which  may 
be  stamped  on  the  payment  of  a  penalty,  then  it  may  be 
stamped  during  the  action.  (1)  In  some  cases  the  legisla- 
ture has  declared,  that  the  paper^cannot  be  stamped  af- 
ter  it  has  been  written,  as  in  stat.  35  G.  3.  c.  83.  s.  14. 
concerning  sea-insurances,  (2)  and  in  stat.  3 J  G.  3.  c. 
25.  s.  19.  concerning  bills,  of  exchange,,  promissory 
notes,  &c.f  In  other  cases  it  is  declared,  thajt  a  penalty 
shall  be  incurred  by  writing. on  unstamped  paper;  aiui 
that  the  instrument  shall  not  be  av.aila.bje  in  evidence. 
until  the  duty  and  penalty  are  first  paid,  and  a  receipt 
for  them  produced,  and  until  the  instrument  is  marked 
with  a  proper  stamp.  (3)  Here  the  defect  may  be  cured 
by  hiving  a  proper  stamp  affixed,  which  may  be  dont 
by  paying  the  duty,  together  with  the  penalty  for  not 
having  the  instrument  stamped  within  the  time  limit 
ienL  (4)  In  other  cases  the  legislature  only  impose  a  pen  - 
alty  for  not  having  the  instrument  duly  stamped;  and  iu 
#  405  these,  though  *the  party  would  be  liable  to  a  penalty, 
yet  the  paper  may  be  given' in  evidence,  though  un- 
stamped. (5)  If  the  defendant  has  paid  money  into 
court  in  an  action  on  a  bill  of  exchange,  (6)  or  has  by 
bis  plea  admitted  letters  of  administration,  (of  which  the 
plaintiff,  as  administrator,  made  profert,)  (7)  he  cannot 
object  to  the  stamp  as  insufficient/    The  payment  ol 

(1)  9  Vcs.  jon.  352.     II  Vei.  juo.        (4)  R.  v  Bishop  of  Chester,  1  St™ 
595.    ft.  *  Bp.  of  Chester.  8  Mod.  385.  624. 
I  Stra.  634.  S.  C.  (5)  R.  r  Pearce,  Peake  N.  P.  C.  ?:» 

(2)  Roderick  ▼  Hovil,  3Campb.  108.        (6)  Israel  v  Benjamin,  SCmnpb.  40 

(3)  St.  b  *6  W.  &  M.  c.  21.  ■.  If.  ante,p  U0 
12  Aon.  ti  2.  c.  9.  s.  25.    St.  37  0. 3.  c        (7)  Thynne  v  Protheroe,  3  Maulc  &i 
186.  s.  2.    Hunt  v  Stevens,  8  Taunt  SeW.  5A3. 
113. 


f  Although  the  stamp  act  of  the  48  G.  3.  c.  149.  does  not  io  express  terms  re 
quire,  that  the  paper  shaU  be  stamped  before  the  bill  or  note  is  written,  yet  as 
the  3d  and  8th  sections  of  this  stat.  confirm  and  adopt  all  provisions  and  regula* 
lions  relating  to  former  duties,  the  clause  In  the  19th  sect,  of  the  31 6,  3.  b  still 
*  in  force*  The  34th  G.  3.  t.  32.,  which  authorises  the  commissioners  to  stamp 
fcSlbt&e,  after  they  were  drawn,  on  payment  of  a  penalty,  was  only  a  temporary 
act,  and  has  expired.  ■  * 
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money  in  the  one  case,  and  the  plea  in  the  other,  ad* 
mits  the.  validity  of  the  instrument. 

By  the  stat.  48.  G.  3;  c.  149.  (1)  which  regulates  th6  Agrceofoti. 
present'stamp  duties,  every  agreement,  minute,  or  mem- 
orandum of  agreement,  (not  particularly  exempted,) 
that  is  made  in  England  under-hand  only,  or  made  id 
Scotland  without  any  clause  of  registration,  is  liable  to  a 
•stamp  in  proportion  to  the  number  of  Vords  contained, 
When  the  subject-matter  4s  of  the  vatae  of  20/.  or  up- 
wards, whether  the  same  shall  be  only  evidence  of  a 
contract,  or  obligatory  upon  the  parties  from  its  being  a 
Written  instrument. 

A 'written  paper  delivered  by  an  auctioneer  to  a  bid- 
der, to  whom  lands  were 'let  by  auction,  containing  the 
description -of  the  lands,  the  term  for  which  they  were 
let  to  the  bidder,  and  the  rent  payable,  is  not  such  a  min- * 
ute  of  the  agreement  as  requires  a  stamp,  unless  it  is 
signed  by  some  of  the  parlies  or  by  the  auctioneer;  nor 
is  it  such  a  writing  as'  will  exclude  parol  evidence ;  (2) 
but  If  frigped  by  the  auctioneer,  and  delivered  to  the  bid- 
der, it  ought  to  be  stamped.  (3) 

An  agreement  is  to  be  stamped  in  proportion  to  the 
number  of  words  which  it  contains,  not  according  to 
the  number  of  items  agreed  upon.  But  if  the  patties 
addanother  item  to  an  agreement  which  is  already  com- 
plete, and  has  been  executed  between  them,  an  addition- 
al stamp  ought  to  be  annexed  to  make  such  new  item 
available.  As,  if  two  persons  lay  a  wager,  and  write 
it  down  in  the  form  of  an  'agreement,  which  is  stamped, 
and  afterwards  by  another  agreement,  indorsed  on  the 
first,  they  consent  that  the  bet  shall  be  doubled  ;  here 
there  ought  to  be  two  agreement-stamps,  or  the  party 

(1)  SeeaUoSt.  230.  3.  c.  58.  •.  3.  Matile  &  SeUr.  434.    Ingram  ▼  Lea,  2 
St.  &  G .  3.  c.  30.  g.  1 .  &    St*  37  G.  3.  c  Caupb.  521 . 
W. ».  l.fi.  (3)    Ramibottoiq     r    Mortlej,      f 

(2)  Ram  a  bottom   v   Tunbridge,     %  M»«lefcge!w.  445. 
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cannot  rectfver  on  the  last  bet.  (!)  A  written  acknow ] 
edgment  of  the  payment  of  money,  stamped  as  a  receipi 
is  evidence  of  the  fact  of  payment;  although'  there  ma 
be  other  writing  on  the  same  gpper  amounting  to  a 
agreement,  provided  this  does  not  in  any  manner  contro 
or  qualify  the  former  part.  (2) 

#  400        *A  cognovit,  being  a  mere  acknowledgment  of  an  a< 

•    *      count  without  any  mutuality,  does  not  require  a  st am  j 

Bert  !f  there  be  any  thing  of  agreement  beyond   th 

mere  authority  to  enter  a  cognovit,  then  a  stamp  In 

comes  necessary.      Thus,  where  the  defendant  gave  ; 

cognovit  to  the  plaintiff  on  unstamped  paper,  by  wbici 

he  agreed  to  confess,  that  the  plaintiff  had  sustaincc 

damage  in  the  action  to  the  amount  of  301.,  on  which  ru 

judgment  was  to  be  entered,  unless  the  defendant  made 

1  default  in  payment  of  the  sum  of  51.  by  instalments,  to 

gether  with  costs  to  be  taxed,  the  Court  held,  that,  h 

consequence  of  the  terms  which  had  been  added,  the 

paper  in  question  amounted  to  an  agreement ;  but  that 

it  was  an  agreement  for  less  than  261.,  and  therefore  not 

liable  to  a  stamp.  (3) 

-4*?}  The  following  particulars  are  exempted  from  stamp 

duties  imposed  on  agreements.  (4) 

1.  Any  label  or  memorandum  containing  the  heads  ol 
insurances  to  be  made  by  the  Royal  Exchange  Assu- 
rance aijd  London  Assurance. 

,  2.  Memorandum  or  agreement  for  granting  a  lease 
*r  tack,  at  rack-rent,  of  any  land  or  tenement,  under  the 
yearly  rent  of  51.. 

(1)  Robion  v  Hall,  Peak*  N.  P.  C.  (2)  Grey  v  Smith,  1  Canpb.  .187.    1 

127.    L*ri  KeoyoQ  u  Mid  to  have  beea  (3)  Ames  v  H  ill,  2  Bo?.  &  Pull  !  50. 

of  opiofon,  that  the  plaintiff  might  re.  Reardoo  v  Swaby,  4  East,  188.  S.  P.  " 

♦ore?  on    the  original  bet.    Bat  the  (4)  St.  48  0.  3.c  140. .  See  also  St 

plaintiff  wav  noasoite*    on    another  93G.3.  c  H»8.3,-6t.&G.  3.  c.  30.fc 

point.                    ..  I.  6.  St.  37 G.  3.  c.  90. 1.1.6. 
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Whether  a  particular  agreement  is  to  be  considered 
as  a  lease,  (in  which  case  it  will  require  a  lease-stamp,) 
or  merely  as  an  agreement  for  a  lease,  must  depend  en- 
tirely on  the  intention  of  the  parties,  as  it  is  to  be  col- 
lected from  the  whole  of  the  instrument.  (I)  If  the 
words  are,  that  the  one  party  does  thereby  demise,  &c, 
or  that  the  other  party  shall  have,  &c,  and  no  other 
words*  appear  to  qualify  the  expression,  they  are  to  be 
-construed  as  a  lease.  (2)  And  *  where  the  instrument  #  437 
appears  to  have  been  intended  to  transfer  a  present  in- 
terest, or  where  it  contains  words  of  present  demise, 
without  any  thing  to  shew  that  the  parties  had  in  con- 
templation a  mere  executory  contract,  the  instrument 
will  be  considered  as  an  actual  lease,  notwithstanding 
there  may  be  a  stipulation  for  executing  a  subsequent 
lease  under  seal  (3)  If  indeed  the  words  do  not  import 
immediate  possession,  (as  wjiere  it  is  agreed,  that  the  p&r- . 
ty  shall  have  and  enjoy  the  land,  &c.)  such  a  stipulation- 
would  warrant  the  conclusion,  that  the  instrument  was 
intended,  not  as  of  itself  a  perfect  lease,  but  as  an  agree- 
ment for  a  lease.  (4) 


3.  Memorandum  or  agreement  for  the  hire  of  any  la- 
borer, artificer,  manufacturer,  or  menial  servant. 

An  agreement  for  the  assignment  of  an  apprentice 
from  one  master  to  another  is  not  within  the  meaning  of 
this  clause ;  the  term  "  hiring"  not  being  applicable  to 
an  apprentice.  (5)  If  such  a. written  agreement  is  un- 
stamped, it  cannot  be  admitted  in  evidence,  nor  can  pa- 
rol evidence  of  the  terms  be  received. 


Morgan  v  Bissen,  3  Tan  of  65.  S.  C  Tempest  r  Rawling,  1 J  East*  U. 

Drake  v  Mqnday,  Cro.  Car.  207.  Doe  dcm.  Walker  r  Groves,   15  East, 

Maldoo's  chic,  Cro.  El.  33.    5  T.  R.  244. 
■67.  (4)  Doc  den.  Jacktoo  ▼  A'hburner, 

(3)  Harrington  v  Wife,  Cro.  El.  486.  A  T.  R.  103.    Coore  v  Clare,  2  T.  R. 

Tisdale  v  Sir  W.  Essex,  Hob.  34.  Bax-  739.     Doe  dem.  BronfieM  v  Smith,  O 

ter  v  Brown,  2  Black.  073.    Barry  ▼  East,  530. 

Kugent,cited  5T.  R.  165.  167.    Poole       (6)  R.  v  St.Paul'*,  Bedford,  UT.  R. 

v  Beatley,  2  Campb  286.  12  East,  168.  453.    K.  r  Ditch  in*b<no,  4  T.  R.  769. 
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4.  Memorandum,  letter,  or  agreement  made  for,  or  re- 
lating to,  the  sale  of  any  goods,  wares  or  merchandize. 

Upon  this  clause  it  has  been  determined,  that  an 
agreement  by  the  defendant  to  take  a  share  of  some 
goods,  which  has  been  bought  by  the  plaintiff  on  their 
joint  account,  and  to  pay  for  them  at  a  certain  time,  is  an 
agreement  relating  to  the  sale  of  goods,  and  therefore 
exempted  from  a  stamp  duty ;  (1)  so  also  is  an  agreemen. 
by  a  broker  to  indemnify  his  principal,  for  whom  he 
bought  goods,  from  any  loss  on  a  re-sale  ;  (-2)  or  a  guar- 
*  408  anty  for  *the  payment  of  goods,  which  a  third  persor 
was  about  to  purchase  to  a  certain  amount ;  (3)  or  a  re- 
ceipt for  the  price  of  a  horse  containing  a  warranty  o. 
soundness.  (4) 

,4  An  agreement  for  the  making  of  machinery  at  a  fix- 
ed price  was  considered,  in  the  case  of  Buxton  v.  Be- 
dall,  (5)  to  be  not  within  the  exemption ;  on  the  ground, 
that  it  is  not  a  contract  for,  or  relating  to%  the  sale  ot 
goods,  but  relating  to  the  making  of  goods,  and  for 
work  and  labour  to  be  done.  (5)  The  language  of  the 
exempting  clause,  "  Memorandum  agreement  for,  or  re- 
lating to,  the  sale  of  any  goods,  wares,  or  merchandise,'* 
'a64\  is  expressed  in  terms  the  most  general  and  comprehen- 
sive; and,  perhaps,  on  reconsideration,  may  be  thought 
to  extend  to  contracts  relating  to  the  sale  of  goods, 
which  are  to  be  made  by  the  seller  before  their  delivc 
ry,  no  less  than  to  contracts  for  the  sale  of  goods  already 
made.  It  may  be  observed  further,  that  the  true  princi- 
ple and  ground  of  decision  in  the  case  of  Towers  v.  Sir 
9.  Osborne,  (on  the  authority  of  which  the  case  df  Bux- 
ton v.  Bedall  was  determined,). does  not  appear  to  be 
*   inconsistent  with  such  a  construction.    The  Court  of 


242.  '  the  point  on  tbe  authority  of- To  vera  . 

(4)  Skrine  v  Elmore,  2  Campb.  407.    Sir  J.  Osborne,  a  case  on  the  statute  of 
(A)  3  East,  303.  oo  thawing  caute    frauds.    8*e  ante,  p.  HT7. 
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King's  Bench  there  held,  that  a  contract  for  a  chariot, 
which  a  person  had  bespoke,  was  not  a  contract  for  the 
purchase  of  goods,  but  for  the  making  of  something  not 
in  existence,  and  therefore  not  within  the  17th  section  of 
the  statute  of  frauds ;  for  that  section  speaks  of  accept- 
ance of  part  of  the  goods  as  one  of  the  requisites  to  bind 
the  bargain,  and  is  supposed  therefore  not  to  extend  to 
those  cases,  in  which  the  subject-matter  of  the  contract 
is  incapable  of  delivery  aftd  of  part-acceptance.  (1)  But 
in  the  exempting  clause  6f  the  stamp-act,  nothing  is  said 
relative  to  the  delivery  of  the  goods,  nor  is  there  any 
reason  for  supposing  -that  the  legislature  intended  to 
make  a  distinction,  with  respect  to  stamping,  between 
contracts  for  the  sale  of  goods  orderered  to  be  made, 
and  contracts  for  such  as  are  already  made.  It  con* 
stantly  happens,  that  the  subject-matter  is  not  at  the 
time  of  the  contract  in  the  state  at  which  it  is  to  be  4$-' 
livered ;  in  some  cases  more  is  to  be  done,  than  in  «othi. 
ers ;  but  still  the  contract  appears  to  relate  to  the  sale 
of  goods,  although  the  goods  may  not  be  at  the  time  of 
the  purchase  in  a  complete  state  for  delivery.  And  this 
is  the  construction,  which  the  Court  of  Common  Pleas  has 
put  upon  t&a?  clause  in  question,  in  the  late  6ase  of  Wilks 
v.  Atkinson,  (2)  in  which  it  was  determined,  that  a  con- 
tract for  the  purchase  of  a  quantity  of  linseed  oil  was  not 
liable  to  a  stamp,  although  the  oil  had  not  been  made* 
but  was  to  be  prepared  out  of  raw  materials  in  the  tel- 
ler's possession. 


•'. 


An  agreement  for  theHsale  of  crops  growing  on  certain 
lands,  to  be  delivered  afterwards,  has  been  determined  to 
be  an  agreement  for  an  interest  in  land,  and  is  therefore      *4go 
not  exempted  as  a  sale  for  goods.  (3)    In  the  case  of 
Waddington  v.  Bristow,  Mr.   Justice  Chambre  said, 

(1)  See  Groves  v  Bock,  3  Maule  k.    Bristow,  2  Bos.  A  Pull.  434. 

fielw.  179.  (3)  Waddington  v  firjstow,  2  Sot.  If 

(2)  6  Taunt.  11.  I  Marshall,  412.  Pull.  453.  Crosby  r  Wadsworth,  6 
And  fee  the  options  of  Lord  Alraaley  East,  002.  Emmersoa  v  Ueelis,  2 
C.  J.  and  Cbambre  J.  in  WaddiogtoQ  r  Taunt.  38.    8*e  ante,  p.  3G4. 
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» 
"  Though  I  admit  that  a  contract  for  the  sale  of  so  many 

hops  as  twenty-twt>  acres  might  produce,  to  be  deliver- 
ed at  a  distant  day,  might  fall  within  the  exemption  of  the 
act,  notwithstanding  the  bops  were  not  in  the  state  of 
goods  at  tho  time  of  the  contract  made,  yet  I  cannot 
think  the  present  agreement  within  the  exemption,  since  It 
gives  an  interest  to  the  vendee  in  the  produce  of  the  ven- 
dor's land."     But  where  the  owner  of  a  close,  cropper' 
with  potatoes,  agreed  to  sell  them  at  a  certain  rate,  am'. 
the  purchaser  was  to  take  them   up  immediately,  the 
Court  of  King's  Bench  held,  that  this  agreement  was  no; 
#  409     for  any  interest  *in  the  land;(l)  and  the  distinction. 
taken  between  this  and  the  two  cases  just  mentioned 
was,  that  there  the  contracts  were  for  the  growing  crops  o: 
hops,  and  grass  (and  therefore  the  purchasers  of  the  crop.. 
had  an  immediate  interest  in  the  land,  while  the  crops  were 
.^rowing  to  maturity,)  but  here  the  land  was  to  be  con- 
sidered as  a  mere  warehouse  for  the  potatoes,  till  the  pur- 
chasers could  remove  them,  which  was  to  be  done  im- 
mediately.   So,  where  the  agreement  was  to  sell  all  the 
potatoes  growing  on  a  certain  piece  of  land  of  the  defen- 
dant, and  the  plaintiff  to  dig  them  up  and  cartry  them 
away,  the  Court  held,  that  the  contract  was^eontined  to 
the  sale  of  the  potatoes  as  mere  chattels,  and  tb&{  nothing 
else  was  in  the  contemplation  of  the  parties.  (2) 

5.  Memorandum  or  agreement  made  between  the 
master  and  mariners  of  any  ship  or  vessel  for  wages,  on 

any  voyage  coastwise  fron^port  to  port  in  Great-Britain. 

■* 

6.  Letters  containing  any  agreement  (not  before  ex- 
empted) in  respect  of  any  merchandise,  or  evidence  of 
such  an  agreement;  which  shall  pass-by  the  post,  between 
merchants  and  other  persons  carrying  on  trade  or  com- 
merce in  Great-Britain,  and  residing  and  actually  beinc 


*■ » 


(I)  Parker  v  Staniland,     II  East,        (2)  Warwick  v  Bruce,   2  Maulc  i 
S62.  Selw.  2<b. 


« 
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at  the  time  of  sending  such  letters  at  the  distance  of  50 
miles  from  each  other.  (1) 

A  letter  written  by  one,  who  managed  another  per- 
son's trade,  to  a  creditor,  promising  to  pay  a  debt  which 
arose  in  the  regular  course,  has  been  held  to  come  with- 
in the  letter  and  spirit  of  this  exemption.  (2) 


♦CHAP.  X.  *  410 

Of  the  Admissibility  of  Parol  Evidence  to  explain,  vary, 
or  discharge  Written  Instruments. 

THE  order,  in  which  it  is  proposed  to  treat  of  this 
intricate  and  extensive  subject,  is,  First,  to  consider  in 
what  cases  parol  evidence  is  admissible  to  explain  am- 
biguities in  written  instruments;  Secondly,  whether 
parol  evidence  is  admissible  to  add  to,  vary,  or  dis- 
charge written  instruments ;  and,  Thirdly,  to  consider 
the  rule  of  evidence  on  this  subject,  established  in  courts 
of  equity. 


Sect.  I* 

Of  the  Admissibility  of  Parol  Evidence  to  explain  Am- 
biguities* 

THE  first  section  tqpats  of  ambiguities,  latent  and 
patent,  and  of  the  admissibility  of  evidence  of  usage  as 
explanatory  of  ancient  grants  and  deeds/ 

«■. 
There  are  two  sorts  of  ambiguities  of  words,  says 

Lord  Bacon  (3) ;  the  one  »  called  ambiguitas  Mens,  the 

other  ambiguitas  patens.     The  first  occurs,  where  the 

(I)  Lei*b  ▼  Banner,  1  Eep.  K.  P.  C.      .  (2)  M'Keime  ▼  Btoki,  5  T.  R.  171 
108.  St.  32$.  3.  e.  51.  (3)  Bte.  Elem.  rale29» 
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[40T]  deed  or  instrument  is  sufficiently  certain  and  free  from 
ambiguity,  but  the  ambiguity  is  produced  by  evidence 
of  something  extrinsic,  or  some  collateral  matter  out 
of  the  instrument;  the  latter  kind  is  such  as  appears  on 
the  face  of  the  instrument  itself. 

Lftttouabi-     *n  ^e  **rst  ca9e»  *be  ambiguity,  which  .is  raised  by 
c111'?'  extrinsic  evidence,  may  be  explained  in  the  same  man- 

ner. Thus,  if  a  person  grant  his  manor  of  S.  to  one  and 
his  heirs,  so  far  there  appears  to  be  no  ambiguity ;  but 
if  it  should  be  proved,  that  the  grantor  has  the  manors 
both  of  South  S.  and  North  S.,  this  ambiguity  is  mat- 
ter in  fact,  and  parol  evidence  may  be  admitted  to  shew, 
which  of  the  two  manors  the  party  intended  to  convey.  ( 1 ) 
*  411  So,  it  *was  resolved  in  Lord  Cheyney's  case,  (2)  if  n 
person  has  two  sons  both  baptized  by  the  name  of  John. 
and  conceiving  that  the  elder,  who  had  been  long  ab- 
sent, is  dead,  devises  his  land  by  his  will  in  writing  to  his 
son  generally,  and  in  truth  the  elder  is  living,  in  this 
•  "  case  the  younger  son  may  in  pleading  or  in  evidence 

allege  the  devise  to  him,  and  if  it  is  denied,  he  may  pro- 
duce witnesses  to  prove  his  father's  intent,  % that  he- 
thought  the  other  was  dead ;  or,  that  at  the  time  of  ma- 
king his  will,  he  named  his  son  John  the  younger,  and 
the  writer  left  out  the  addition.  No  inconvenience,  adds 
Lord  Coke,  can  arise,  if  an  averment  be  taken  in  such  a 
case ;  for  he  who  sees  the  will,  by  which  land  is  so  de- 
vised,  cannot  be  deceived  ty  any  secret  averment ;  when 
he  sees  the  devise  to  the  testator's  son  John  generally, 
he  ought  at  his  peri!  to  enquire'  which  son  the  testator 
intended,  which  may  easily  be  known  by  him,  who 
wrote  the  will,  and  by  others  who  wete  privy  to  the  in- 


'  (0  Bee.  EtaB.rnfe&  Pfewman,  1  Blackst.  60.    Harrh  v  Bp. 

„  (2)  5  Rep.  St.  b.    See  aho  Altham'a    of  Liocolo,  2  P.  Wins.  136.    Caretas  * 
one,  S  Rep.  155.    Hob.  32.    Janet  r   Careten,  1  Merirale,  384. 
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lent ;  and  if  no  direct  proof  can  be  made  of  bis  intent, 
there  tbe  devise  is  void  for  its  uncertainty. fa  J 

When  a  devise  in  a  will  is  to  a  person,  designated  by 
a  •christian  and  surname  without  any  other  description* 
and  no  such  person  appears  to  claim  the  legacy  or  to 
have  been  known  by  the  testator,  parol  evidence  may 
be  admitted  to  shew,  that  both  the  names  have  been  mis-  1*63]  • 
taken  by  the  person  who  took  the  instructions  for  the 
will  ;  as,  in  the  case  of  Beaumont  v.  Fell,  (1)  where  a 
legacy  was  bequeathed  to  Catharine  Earnley,  and  the 
name  of  the  person  who  claimed  the  legacy  was  Ger- 
trude Yardtey,  the  Court  established  the  claim,  observ- 
ing how  very  material  it  was,  that  no  such  person  as  Cath- 
arine Earnley  claimed  under  the  will.  Here,  there  was 
no  ambiguity  on  the  faee  of  the  will,  but  the  latent  am- 
biguity was  introduced  by  extrinsic  ^evidence,  and  the  *  412 
same  kind  of  evidence  also  shewed,  that  there  was  a  per- 
son of  the  name  of  Gertrude  whom  the  testator  called 
Gatty,  which  name  the  person  who  drew  the  will  mis-  • 

took  for  Katy ;  in  this  case,  therefore,  as  parol  evidence 
was  adfni(ted  to  shew  the  latent  ambiguity,  parol  evi* 
dence  was  also  admitted  to  explain  it.  (b)  So,  where 
the  testat&r  bequeathed  his  stock  in  a  particular  fund, 
and  it  appeared  that  he  had  not  at  the  time  of  making  bis 
will  or  afterwards  any  stock  in  that  fund,  having  sold  out 
some  time  before  and  purchased  into  another  fund,  evt- 

(I)  2  P.  Wins.140.  See  a  ho  Dow-  1  Vet.  juo.  266.  3  Ves.  juo.  322. 
aet  v  Sweet,  Ambl.  175.  Bradwin  v  Smith  ▼  Coney,  6  Ve».  jun.  49  Doe 
tiarpur,  Ambl.  374.  Parsons  v  Parens,    den.  Cook  ?  Danrers,  7  East,  303. 


(a)  Id  Revtrcv  Leonard  if  another,  1  Mass.  Rep.  91,  it  was  held  that  the 
gtantor  was  incompetent  to  explain  a  latent  ambiguity  in  bis  own  grant,  although 
oot  interested.  The  drawer  of  a  avarriage  settlement,  who  swore  that  he  drew 
tbe  deed  according  to  the  instruriioof  be  received,  shall  not  be  allowed  to  prorw 
rfiat  the  object  or.intentioo  of  the  deed,  is  different  front  (bat  which  appears  oo 
the  face,  there  being  no  allegation  of  fraud.  Duprtc  v  Mt  Donald,  4  Daau^ 
Kq,  Rep.  S09.    Vide  also  Roihmtbttr  v  Myers,  tf .  S15. 

'*)  Videpbit4?&n(a) 


r   t  i* 
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dence  was  admitted  to 'sbew  whence  the  mistake  arose. 
and  the  legacy  was  satisfied  oat  of  the  new  fund, .  into 
which  the  testator  had  purchased.  (1)  So,  where  the 
devise  was  "  of  all  ray  farm  and  lands  called  Trogues- 
farm/now  in  the  occupation  of  A*  CS*  the  Court  of  King's 
Bench  were  clearly  of  opinion,  that  two  closes  in  the 
occupation  of-L*  M.  but  forming -a  part  of  Trogue*4arm, 
would  pass  under  the  devise;  and  that  a  written  notice 
from  the  testator  to  L.  M.  had  been  properly  admitted 
in  evidence,  to  shew  that  he  considered  them  as  parcel 
of  his  fartn  called  Trogues-farm.  (£)  Here  the  devise 
was  sufficiently  comprehensive  to  include  the  whole  of 
the  lands,  and  ought  not  to  be  narrowed  by  the  defective 
description  of  the  occupation,  (a) 

In  the  instances,  which  have  been  just  mentioned,  it  is 
|6  be  observed,  that,  unless  the  evidence  had  been  ad- 
mitted, the  will  could  not  have  taken  effect.  In  the 
first  case,  no  person  was  to  be  found  corresponding  with 
the  description  in  the  devise ;  in  the  second,  the  testator 
had  no  property  in  the  funds,  out  of  which  he  appointed 
the  legacy  to  be  paid  ;  and  in  the  third,  if  the.  closes  in 
question  were  net  to  be  included  as  part  of  the  devised 
farm,  the  word  "all"  in  the  devise  would  •ndt'be  satis- 
fied. Ai\d  the  question  on  the  admissibility  of  parol  ev- 
idence in  such  cases  will  depend  principally  upon  this, 
*  413  namely,  whether  the  evidence  *is  necessary  to  give  an 
effective  operation  to  the  devise,  or  whether,  without 
that  evidence,  there  appears  to  be  sufficient  to  satisfy 

* 

(I)  Selwood  v  Mild  ma  j,  3  Vet.  Jan.    425. 
306.    Stfe  4  Ves.67«.     |  Bro.  Ch  C.        (Z)  OooJtitle  <km.  Radford  rSoutb- 
472.     Andrews  v  Dobson,  1  Cox  Cb.  C.    era,  I  Maule  &  Selw.  299. 


?  (a)  Where  the  devisor  possessing  real  eiUte  in  W  devises  in  the  .following 
word*:  "  1  give  and  bequeath,  &c.  the  farm  which  I'  bow  occupy,*'  without  any 
further  description,  parol  evidence  was  held  jo  admissible  to  show  that  the  land 
of  the  devisor,  in  W  which  bad  been  leased  by  him,  and  was  in  the  occupation  of 
the  lessee,  was  intended  to  be  included  in  the  devise,  Jackson  d.  Van  Vtchtm  v 
Sill  If  others,  1 1  Jotat .  Rep.  201, 
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the  terms  of  the  devise  and  the  intention  of  the  testator 
as  expressed  on  the  face  of  the  \vilL  If  the  testator  has 
left  property  which  corresponds  with  the  description  in 
the  will,  extrinsic  evidence  is  not  admissible  to  shew, 
that  he  intended  to  include  other  property  not  within    *  . 

that  description.  (1)  In  the  case  of  WW  thread  v. 
May,  (2)  where  the  testator,  having  devised  all  his  es- 
tates in  trust  for  bis  son  for  life  with  remainder  over  in 
strict  settlement,  &c.  by  a  codicil  afterwards  revoked 
his  will  4t  so  far  as  it  related  to  his  estate  at  Lushill,  in 
the  county  of  Wilts,  and  Hedrne  and  Buckland,  in  the 
county  of  Kent,  which  he  devised  to  his  son  id  fee,"  it 
appeared,  that  at  the  time  of  the  device  the  testator  had 
lands  in  the  parish  of  Hearne  and  in  several  other  par- 
ishes, ali  which  he  had  purchased  by  one  contract 
from  one  person ;  evidence  was  then  offered  to  shew 
that  the  testator,  by  the  description  of  his  "  estate  atv 
Hearne"  meant  to  designate  and  include  not  only  the* 
lands  in  that  parish,  but  also  all  the  other  lands  which  he 
had  purchased  at  the  same  time.  This  evidence  was  re- 
ceived at  the  trial,  subject  to  the  opinion  of  the  Court 
above ;  And  the  Court  of  Common  Pleas  were  after- 
wards equally  divided  in  opinion  on  the  question  of  its 
admissibility* 

In  a  much  later  case  however,  the  case  of  Doe  on  the 
demise  of  Sir  A*  Chichester  v.  Oxenden,  (3)  which  was 
very  similar  to  the  last,  the  Court  of  Common  Pleas  ad* 
judged  such  evidence  to  be  inadmissible.  The  question  *ro] 
there  was,  whether  on  a  devise  of  the  testator's  i€  estate 
o/Ashton?9  parol  evidence  could  be  admitted  to  shew, 
that  the  testator  intended  by  that  description  to  devise 
all  his  maternal  estate,  which  consisted  of  two  ma* 
nors  in  the  parish  of  Ashton  and  another  manor  *in  the  #  414 
adjoining  parish;   the  Court  of  Common  Pleas,  after' 

tl)  Dot  dem.  Brown  v  Brown,   11  (2)  *  Bos.  &  Pull.  593. 

East,  441.    Doe  v  Oxenden,  3  Tauot.  (:<)  3  Taunt.  147.  Doe  dem.  Browne 

147.    Doe  dem.  Tyrrell  r  Lyford.  4  v  Greening.  SMaule&Selw.  J7 1 
Mute  fSelw.  559. 
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bearing  two  arguments,  determined  against  its  admissi* 
bility.  The  Chief  Justice,  Sir  James  Mans6eld,  in  de- 
livering the  judgment  of  the  Court,  after  premising  that 
he  had  felt  considerable  doubts  on  the  subject  in  conse- 
quence of  the  case  of  Wbitbread  v.  May,  in  which  case 
'  the  Court  was  equally  divided  on  the  admissibility  of  pa* 

rol  evidence,  adverted  to  the  case  of   Beaumont   v. 
Fell,  (1)  and  to  the  similar  case  of  Dowset  v.  Sweet,  (2) 
and  observed  on  these  cases,  that  although  it  was  not 
expressly  stated  to  have  been  necessary  to  receive  the 
evidence  in  order  to  give  effect  to  the  will,  yet  that 
ground  of  determination  might  be  inferred.     "It  will 
be  found,"  said  the  Chief  Justice,  "that  the  will  would 
have  had  no  operation  unless  the  evidence  had  been  re- 
ceived.   But,  in  the  case  now  before  the  Court,  the  will 
has  an  effective  operation  without  the  evidence  propos- 
ed ;  every  thing  will  pass  under  it,  that  is  in  the  manor 
'or  parish,  or  what  he  would  naturally  call  bis  Ashton  es- 
tate*    This  will  be  an  effective  operation  ;  and,  this  be- 
ing so,  the  case  in  this  respect  differs  from  all  the  others  ; 
because  in  them  the  evidence  was  admitted  to  explain 
that,  which  without  such  explanation  could  have  had  no 
operation.     It  is  safer  not  to  go  beyond  this  line.     Only 
those  premises,  therefore,  will  pass  under  the  devise, 
which  are  in  the  manor  or  parish  of  Ashton." .  Soon  af- 
ter this  decision  of  the  Court  of  Common  Pleas,  the  de. 
visee  brought  an  action  of  ejectment  against  the  heir  at 
law,  and  offered  at  the  trial  the  .evidence  before-men- 
tioned ;  on  the  rejection  of  which,  a  bill  of  exceptions 
was  tendered  ;  and  the  case  was  brought  up  to  the  House 
of  Lords  on  a  writ  of  error.  (3)     The  question  on  the 
admissibility  of  the  evidence  was  referred  to  the  Judg- 
,  es ;  and  Lord  Chief  Justice  Gibbs  delivered  their  unan- 

I  imous  opinion,  that  the  evidence  ought  not  to  be  admit- 

I  Hed.     "  The  courts  of  law,"  said  the  Chief  Justice,  have 

|  *     been  jealous  of  the  admission  of  extrinsic  evidence  to 


(1)  Vid.  fupr.  468.  (3)  Doe  d«m.    Oxenden  v  Sir  A. 

(?)  Ibid.  Chichester,  4  Dow.  63. 
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explain  the  intention  of  a  testator;  and  I  know  only  of  1471] 
one  case  in  which  it  is  permitted,  that  is,  where  an  ambi- 
guity is  introduced  by  extrinsic  circumstances.  There, 
from  the  necessity  of  the  ease,  extrinsic  evidence  is 
admitted  to  explain  the  ambiguity ;  for  example,  where 
a  testator. devises  his  estate  of  Blackacre,  and  has  two  es- 
tates called  Blackacre,  evidence  must  be  admitted  to 
shew  which  of  the  Blackacres  is  meant ;  so  if  6ne  devis- 
es to  his  son  John  Thomas,  and  he  has  two  sons  of  the 
name  of  John  Thomas,  evidence  must  be  received  to 
shew  which  of  them  the  testator  intended*  And  so,  al- 
so, if  one  devises  to  his  nephew  William  Smith,  and.  has 
no  nephew  answering  the  description  in  all  respects,  ev* 
idence  must  be  admitted  to  shew  which  nephew  the  tes- 
tator meant  by  a  description  not  strictly  applying  to  any 
nephew.  The  ambiguity  there  arises  from  an  extrinsic 
fact  or  circumstance,  and  the  admission  of  evidence  tqv 
explain  the  ambiguity  is  necessary  to  give  effect  to  tho 
will,  and  it  is  only  in  such  a  case  that  extrinsic  evidence 
can  be  received.  It  is  of  great  importance,  that  the  ad- 
mission of  such  extrinsic  evidence  should  be  avoided, 
where  it  can  be  done,  that  a  purchaser  or  an  heir  at  law 
may  be  able  to  judge  from  the  instrument  itself,  what 
lands  are,  or  are  not,  affected  by  it.  Here  the  devise  is 
of  all  the  devisor's  estate  at  Ashton,  (for  there  is  no  dif- 
ference between  the  words  "estate  of  Ashton"  atod 
4*  estate  at  Ashton,")  and  he  has  an  estate  at  Ashton 
which  satisfies  the  description.  It  is  true  he  has  other, 
lands  which  come  to  him  along  with  his  estate  of  Ash- 
ton ;  but  they  are  not  therefore  comprised  in  the  words 
44  my  estate  of  Ashton."  If  a  testator  should  devise  his 
laftds'of  or  in'Devonshire  or  Somersetshire,  it  would  be 
impossible  to  say  that  you  ought  to  receive  evidence, 
that  his  intention  was  to  devise  lands  out  of  these  coun- 
ties ;  and  for  the  same  reason,  when  the  testator  here  de- 
scribes the  lauds  as  his  estate  of  Ashton,  you  cannot  re* 
ceive  extrinsic  evidence  to  extend  this  to  other  landk 
not  of  Ashton." 
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In  the  case  of  Thomas  v.  Thomas,  (l)  where  the  testa* 
tor  bad  devised  to  bis  grand-daughter  Mary  Thomas  of 
Llechlloyd  in  Merthyr  parish,  it  appeared,  that  at  the 
time  of  bis  death  he  bad  a  grand-daughter  of  the  name  of 

[!<'-!  Elinor  Evans,  one  of  the  lessors  of  the  plaintiff,  who  liv- 
ed in  the  place  and  parish  named  in  the  will,  and  also  a 
great  granddaughter,  Mary  Thomas,  the  defendant,  the 
only  pers&n  of  that  name  in  the  family,  but  who  lived  in 
another  place,  and  had  never  been  in  Merthyr  parish ;  the 

*  415  plaintiff's  ^counsel  at  the  trial  offered  parol  evidence  to 
shew,  that  the  person,  who  drew  the  will,  had  made  a 
mistake  in  the  name  of  the  devisee ;  and  Mr.  Justice 
Lawrence  received  the  evidence,  (2)  subject  to  the 
opinion  of  the  Court  above  on  its  admissibility;  but  as 
the  jury  were  of  opinion,  that  the  name  had  not  been  in- 
serted by  mistake,  and  therefore  found  for  the  defendant 
on  the  first  count,  which  laid  the  demise  from  Elinor 
Evans,  theadmissibility  of  thisevidence  did  notafterwards 
form  any  part  of  the  argument.  After  this  finding  of  the 
jury,  the  question  was  between  Mary  Thomas  and  the 
plaintiff,  on  a  demise  from  the  heir  at  law,  and  in  this 
stage  of  the  cause  the  defendant's  counsel  oftered  evi- 
dence of  declarations  made  by  the  devisor  previous  to 
the  making  of  bis  will,  expressive  of  his  regard  for  the 
plaintiff,  and  of  his  intention  of  giving  her  the  premises 
in  dispute.  But  this  evidence  was  rejected,  on  the 
ground,  that  nothing  dehors  the  will  could  be  received 
to  shew  the  intention  of  the  testator,  which  sou  Id  only 
be  collected  from  the  words  of  the  will  itself,  after  the 
removal  of  any  latent  ambiguity  in  the  description  of 
persons  or  other  terms  in  the  will.  And  this  opinion  was 
afterwards  affirmed  by  the  Court  of  King's  Bench.  "  If 
there  had  been  no  person,"  said  Lord  Jfenyon,  "  to  an- 
swer the  description  of  grand  daughter,  living  at  L leech- 
lloyd  in  Merthyr  parish,  I  should  have  rejected  the  de- 

* 

(l)  6  T.  R.    671.     And  see    U>rd  Hamjahire  v  Pierce,  2  Ve».  116.,  cited 

Wftlpok  9  Ld  Cbolmondeley,  7  T.  R.  by  Lawrence  J.  6  T.  R.  678 .    Sec  ante , 

138.  p.  468. 

f2)  See  8  Vio.  Ab.  311  pi.  29.  i  spd 
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scription,  and  have  said,  that  the  devise  applied  to  Mary 
Thomas ;  but  it  appears,  that  there  is  another  person  an- 
swering that  part  of  the  description,  who  is  also  (in  an- 
other part  of  the  will)  an  object  of  the  testator's  bounty. 
Then,  as  there  are  two  parts  of  the  description  not  an- 
swering to  Mary  Thomas,  who  is  named  in  this  clause 
of  the  will,  we  are  left  to  conjecture,  who  was  meant  by 
the  devisor :  but  the  law  will  not  allow  an  heir  at  law  to 
be  disinherited  by  conjecture.  And  with  regard  to4 the 
other  question  respecting  the  rejection  of  evidence,"  [*«r3J 
added  Lord  Kenyon,  "  it  tvas  properly  rejected  ;  the 
supposed  declarations  having  *been  made  by  the  testa-  #  416 
tor,  long  before  the  will  was  made  :  but,  had  they  been 
made  at  the  time  of  making  the  will,  I  should  have 
thought  them  admissible  evidence."  (a) 


(a)  Where  a  legacy  was  given  to  Samuel  Powell,  the  ton  of  Samuel  Towel), 
who  had  two  sons,  ooe  named  William  and  the  other  Samuel,  parol  evidence  was 
admitted  to  show  that  William  was  the  person  int ended  by  the  testator  by  the 
came  of  Samuel,  the  former  being  the  grandson  of  the  testator/who  usually  call- 
ed him  by  the  name  of  Samuel,  bat  the  latter  being  the  son  of  Samuel  PoweH 
the  elder  by  a  second  marriage,  with  whom  the  testator  had  no  connection  or  ac- 
quaintance whatever.  Pondl  v  Biddlty  2  DalL  ~D.  to  an  action  of  ejectment 
to  recover  a  lot  in  the  military  tract  in  the  state  of  New  York,  the  plaintiff 
olaimed  under  a  patent  to  David  Hungerford,  and  under  an  act  of  the  legislature, 
for  the  relief  if  Daniel  Hnngtrford,  which  recited  thai  letters  patent  had 
been  issued  id  the  name  of  David  Hungerford,  but  the  grant  was  intended  for 
Daniel  Hungerford,  it  was  therefore  enacted  that  the  letters  patent  should  he 
deemed  to  have  vested  the  lot  in  Daniel  Hungerford,  in  the  same  manner  as  if 
they  had  been  issued  in  the  name  of  the  said  Daniel.  Evidence  was  given  to 
show  that  Daolel  Hungerford  had  served  in  the  New-York  line,  and  although  de- 
scribed in  the  ballottidg  book  as  David  H.f  yet  that  there  was  no  other  Hanger- 
ford  than  Daniel  io  the  company  to  which  he  was  described  as  belonging.  The 
defendant  showed  the  existence  of  a  man  of  the  name  of  David  Hungerford,  who 
•erred  io  the  New- York  Hoe,  and  uoder  whom  be  claimed  •  a  verdict  was  found 
lor  the  plaintiff,  and  amotion  for  a  new  tml  was  denied.  Kent,  Ch.  J.  in  deliv- 
ering the  opinion  of  the"  court  *ays:  u  If  Daniel  Hungerford  was  the  soldier  who 
belonged  to  that  company  and  regiment,  and  no  person  of  the  name  of  David  Hun- 
gerford was  a  soldier  in  that  regiment,  there  must  have  been  a  misnomer  in  the 
Christian-name  of  the  patentee.  I  think  the  evidence  taken  at  the  trial  estab- 
lishes the  mistake;  and  the  question  is,  whether  that  evidence  was  admissible, 
and  if  so,  what  is  the  legal  effect  of  it  ?  Here  is  no  ambiguity  on  the  (ace  or  the 
patent,  hut  it  hi  a  latent  ambiguity,  and  according  to  general  rules  the  parties 
may  go  into  extrinsic  evidence  to  ascertain  the  grantee,  and  clear  up  the  mistake 
in  the  aridier's  name.    Parol  evidence  hat  been  admitted  io  the  case  of  a  will, 
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UHtteoi  *nW*     "  a  c'aase  in  a  <^ee(l,  or  will,  or  any  other  inurnment, 
is  so  ambiguously  or  defectively  expressed,  that  a  court 


to  ascertain  the  person  when  two  were  of  the  came  name,  or  when  tbere  bad  been 
a  mistake  of  the  Chrittian  name  of  the  devisee.     But  with  respect  to  deeds  and 
grants,  the  old  general  rule  seems  to  have  been  that  an  omission  or  mistake  of 
the  Christian  name  of  the  grantee  rendered  the  grant  void.     Lord  Cokev how- 
ever, holds  that  a  grant  may  sometimes  be  good,  though  the  grantee's  name  of 
bAjiism  be  mistaken      (Co.  I  Ait  A.  a.)    Thus,  if  land*  be  given  to  Robert  Ear\ 
of  Pembroke,  when  his  name  is  Henry,  or  to  George  Biahop  of  Norwich,  when  hit 
name  in  John,  the  grant  is  still  good,  because  there  can  be  but  one  of  that  name 
and  dignity.     If  then  the  patent  in  this  case  had  designated  the  HongerTord  in- 
tended, by  specif)  itig  the  regiment  and  company  to  which  he  belonged,  at  the 
tithe  of  his  death,  it  might  have  been  good,  at  being  equally  capable  of  being  re- 
duced to  certainty.    But  the  patent  adds  no  description  or  demonstration  to  the 
name  of  the  patentee.     It  is  simply  a  patent  of  the  lot  to  David  Hunger  ford  j  and 
according  to  the  rule  which  has  been  mentioned,  the  heir*  of  Daniel  Hungerford 
cannot  take  under  that  patent,  because  their  ancestor  it  not  the  patentee  named. 
Jo  all  the  cases  which  I  have  seen  where  there  was  a  misnomer,  there  was  some, 
description  connected  with  the  name,  and  there  was  no  other  person  who  set  up  a 
title  in  competition,  under  the  erroneous  name;  buttiere  the  defendant  claims 
under  one  David  Hungerford,- and  contends  that  he  was  the  grantee,  and  a  soldier 
is  the  line  of  this  state ;  though  the  proof  of  the  fact  is  extremely  weak,  and  no 
proof  was  oflVred  that  he  was  a  soldier  in  M'Kean's  company,  in  the  6rst  regiment, 
or  that  he  belonged  to  either  of  the  two  regiments  of  infantry,  for  the  use  of  whom 
the  military  bounty  lands  were  appropriated.    The  verdict  is  to  be  considered 
as  establishing  the  fact  that  Daniel  was  the  soldier  who  served,  and  must  have 
been  the  soldier  intended.    The  grant  then  is  either  void  by  reason  of  the  mit- 
nomer,  or  the  parol  proof  supplies  and  corrects  the  mistake  in  the  Christian- 
name  of  the  soldier  intended,  and  in  either  case,  the  lessors  of  the  plaintiff  are 
entitled  to  recover."    Jackson  d.  Dickson  if  others  v  SUmUy,  10  Johns.  Rtp.  133. 
In  a  subsequent  case,  which  was  also  an  action  of  ejectment  for  a  lot  in  the  mili- 
tary tract,  the  plaintiff  gave  in  evidence  letters  patent  to  George  Houseman ;  it 
wag  stated  in  the  ballottiog  book  that  a  man  of  the  name  of  George  Houseman, 
belonged  to  Wendell's  company  in  the  first  regiment.    The  defendant  offered  to 

t  prove  that  no  such  man  as  George  Houseman  was  enlisted  or  served  in  Wendell's 
company,  and  that  a  man  of  the  name  of  George  Hosmer  did  enlist  and  serve  in 
that  company,  and  that  the  patent  was  issued  in  the  name  of  George  Houseman 
by  mistake,  and  that  George  Hosmer  was  the  soldier  entitled  to  the  patent  and 
intended  thereby.  This  evidence  having  been  rejected  by  the  judge,  a  verdict 
was  found  for  the  plaintiff,  and  on  a  motion  for  a  new  trial  it  was  held  by  a  major* 
ity  of  the  court  that  the  patent  could  not  be  avoided  In  a  collateral  action,  but 
that  if  there  was  a  mistake,  the  proper  remedy  was  by  scire  facias,  or  other  pro- 
ceedings for  that  purpose  in  chancery.  Piatt,  J.  in  delivering  the  opinion  of  the 
majority  of  the  judges  observed  that  this  case  was  distinguishable  from  that  ot 
Jackson  v  Stanley  in  two  respects.  1.  The  alleged  mistake  here  is  in  the  sur- 
name, and  not  merely  in  the  Christian-name  of  the  grantee.  2.  The  state  has 
not  in  this  case,  interfered  to  assert  its  right  by  a  new  legislative  grant  to  the  op- 
posite claimant    u  The  rule,"  says  the  learned  judge,  "  is  indisputable,  that 

i^arol  evidence  cannot  be  received  to  vary  or  contradict  a  written  instrument  of 
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tof  law,  which  has  to  put  a  construction  on  the  instru-  ' 
ment,  is  unable  to  collect  the  intention  of  the  party,  evi* 
dence  of  the  declaration  of  the  party  cannot  be  admitted 
to  explain  his  intention  ;  but  the  clause  will  be  void  on 
account  of  its  uncertainty,  (a)  In  many  cases  an  appa- 
rent qncertainty  may  be  removed  by  collecting  the  gen- 


clear,  certain,  and  unequivocal  import.  A  latent  ambiguity  may  be  explained  by 
parol  proof  in  order  to  elucidate  and  explain  written  words  of  doubtful  KOte,  m 
if  a  grant  be  made  to  John  Smith,  and  there  be  several  persona  of  that  name, 
parol  evidence  is  admissible  to  explain  which  of  the  persons  bearing  the  same 
name  was  intended,  So,  parol  evidence  would  be  admissible  to  prove,  that 
George  Houseman  and  George  Hosmer  are  the  same  person.  But  certainly  it  it 
not  explaining  a  latent  ambiguity,  to  prove  that  a  grant  to  George  Houseman,  a 
real  person,  was  inteoded  for  another  person  of  the  name  of  George  Hosmer. 
Such  an  extension  of  the  rule  would  destroy  the  security  of  written  conveyances. 
1  fa  different  person  may  be  substituted  by  parol  proof,  for  the  person  certainly  de- 
scribed as  grantee  in  a  deed,  there  is  no  other  essential  part  of  the  deed  which 
might  not  be  altered  in  the  same  way.  Such  a  relaxation  in  the  established  rules  of 
evidence,  would  defeat  the  spirit  and  policy  of  the  statute  of  frauds,  which  require? 
conveyances  of  land  should  be  in  wruting."  Thompson,  Cb.  J.  dissented  on  the 
ground  that  this  case  could  not  be  distinguished  from  that  of  Jackson  v  Stanley. 
Speaking  of  that  case  he  says;  "  If,  under  the  patent,  the  title  was  vested  in  Da- 
vid Hungerford,  it  was  not,  nor  could  be  pretended,. that  the  legislature  could  de- 
vest him  of  his  title,  and  give  it  to  Daniel  Hungerford,  the  person  really  intended 
as  the  pateutee.  The  patent  to  David  must  be  first  got  rid  of,  before  the  act  of 
the  legislature  could  take  effect,  and  so  it  wascoosidered  by  the  court  Notwith- 
standing there  was  a  person  of  the  same  name  with  the  patentee,  who  claimed 
title  to  the  land,  the  court  said  the  patent  was  void,  because  he  was  not  the  person 
intended,  and  that  it  was  competent  to  show  this  by  parol  evidence."  Jackson  d. 
Houseman  v  Hart,  12  Johm.  Rep,  77.  A.  by  a  written  contract  agreed  to  re- 
ceive of  B.  60  share?  of  the  Hudson  bank,  on  wjrich  10  dollars  per  share  had  been 
paid,  and  to  deliver  B  his  note  for  667  dollars,  and  pay  him  the  balance  in  cash j 
and  also,  to  pay  5  per  cent,  advance.  The  question  was  whether  it  was  competent 
for  B.  to  explain  by  parol,  whether  the  5  percent,  advanced  on  the  shares,  was  to 
be  on  the  sum  then  actually  paid  in,  or  on  the  nominal  amount  of  the  shares.  It 
was  held  that  this  wasa  latent  ambiguity,  and  that  the  parol  evidence  was  admis- 
sible.   Colt  v  Wendell,  8  Johns.  Rep,  116. 

(a)  In  Dink  It's  Leeste  v  Marshall,  3  Binney  587.,  it  was  held  that  declarations 
of  the  grantor,  at  and  immediately  before  the  sealing  and  delivery  of  a  deed,  are 
admissible  to  show  that  be  did  not  intend  to  convey  what  might  nevertheless  be 
included  within  the  description  of  the  deed.  In  Drum  v  Lessee  of  Simpson,  6 
Binney  482.,  Tilghman,  Ch.  J.  says  that  it  had  been  long  settled  in  the  Sup. 
Court  of  Pennsylvania  that  parol  evidence  might  be  received  to  prove  what  pass- 
ed before  and  at  the  time  of  the  execution  of  the  deed,  if  the  party  offering  the 
evidence  alleges  fraud  or  mistake  in  the  transaction.  Et  vide  HursVs  Lessee  v 
Kirkbridgt,  I  Binney  816.    Reitkart  v  Castator,  S  Binney  109. 
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eral  intention  from  other  passages  in  the  writing,  so  as 
to  make  the  whole  consistent;  or  by  a  reference  to  some 
event,  or  some  other  writing,  or  some  medium  of  expla- 
nation, adverted  to  in  the  instrument.     But  when,  after 
comparing  the  several  parts  of  a  written  instrument,  and 
collecting  all  the  lights  which  the  writing  itself  supplies, 
the  intention  of  the  parties  still  appears  to  be  uncertain, 
parol  evidence  of  their  intention  is  not  admissible. — 
*'  Ambiguitas  patens,"  says  Lord  Bacon,  (1)  (that  is,  an 
ambiguity  apparent  on  the  deed  or  instrument,)  "  cannot 
be  helped  by  averment;  and  the  reason  is,  because  the  lan- 
will  not  couple  and  mingle  matter  of  specialty,  which  is 
of  the  higher  account,  with  matter  of  averment,  which  is 
of  inferior  account  in  law:  for  that  were  to  make  ail 
deeds  hollow,  and  subject  to  averment,  and  so  in  effect 
to  make  that  pass  without  deed,  which,  the  law  appoints, 
shall  not  pass  but  by  deed.     It  holds  generally,  he  adds, 
*  that  all  ambiguity  of  words  within  the  deed,  and  not 
out  of  the  deed,  may  be  helped  by  construction,  or  in 
some  cases  by  election,  but  never  by  averment,   but 
rather  shall  make  the  deed  void  for  uncertainty,  (a) 

And  in  the  case  of  a  will,  if  any  devise  is  expressed 
doubtfully  and  with  uncertainty,  the  only  construction, 
*  41f     which  it  is  *capable  of  receiving,  is"  by  comparing  it 
.  ^  1      with  the  other  parts  of  the  will  ;  the  declarations  of  the 
•■*' "  -1     testator  are  not  admissible  to  remove  the  apparent  arobi- 
„  gutty*  or  to  explain  his  intention.     As,  for  example,  if 
~  the  devise  is  to  "  one  of  the  sons  of  J.  S."  who  has  sev- 
eral  sons,  such  an  uncertainty  in   the   description  of 
the  devisee  cannot  be  explained  by  parol  proof.  (2) 
So  in  a  case,  where  the  testator  made  dispositions  in  his 
will  to  several  persons,  among  others  to  his  wife  and 
niece,  who  were  the  only  ^fomen  mentioned  in  the  will, 

(I)  Bac.  Elena,  rule  23.    Doe  dem.    550 
Tyrrell  v  Lyford,  4  Maule  &  Selw.        (2)  2  Vern.  621. 

-    ■      ■  -  ~  -   -  -  ■  ■    ■   .  ■ ■ —  —  .  _ i_    _        -    r  i   ~~  ~  *~ 

(a)  Vide  6  Matt.  440.    Rkhtards  r  Killam,  10  Mass.  Rtp.  S39, 
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%nd  then  devised  "  to  her"  a  particular  estate  fort  life* 
the  question  was,  whether  parol  evidence  could  be  ad- 
mitted, io  shew  which  of  the  two  was  intended  ;  the 
Lord  Chancellor  refused  to  receive  it,  on  the  ground 
that  it  would  tend  to  put  it  in  the  power  of  witnesses  to 
make  wills  for  testators ;  the  Court  held,  that  though 
the  term  "her"  was  relative,  it  was  to  be  referred  in 
this  case  to  the  wife,  because  in  other  parts  of  the  will  it 
eeemed  to  relate  to  the  wife  ;  but  expressly  excluded 
the  parol  evidence  offered  to  explain  the  will.  (I)  How- 
ever, courts  of  law  as  well  as  courts  of  equity  will  ad- 
mit evidence  of  the  situation  and  circumstances  of  the 
parties,  for  the  purpose  of  assisting  ihem  in  putting  a 
construction  on  wills,  that  are  not  clearly  expressed  ; 
as  in  the  case  of  Masters  v.  Masters,  (2)  where  the  testa- 
tor, after  having  bequeathed  a  legacy  to  the  poor  of  two 
hospitals  in  Canterbury,  (naming  them,)  bequeathed 
another  stun  in  his  codicil  "to  all  and  every  the  hospi* 
tals,"  the  second  bequest  was  adjudged  not  to  be  void 
for  uncertainty,  but  to  have  been  intended  for  all  the 
hospitals  in  Canterbury,  as  it  appeared  in  evidence,  that 
the  testator  lived  in  Canterbury,  and  had  in  his  will  tak- 
en notice  of  two  hospitals  there,  (a)  But  evidence  of 
the  value  of  the  estate  devised,  or  of  the  amount  of  the 
testator's  property,  will  not  be  admitted  in  order  to  raise 
an  argument  in  favour  of  a  ^particular  construction ;  #  4]$ 
whatever  may  be  the  amount,  the  general  rule  of  con- 
struction must  prevail.  (3)  (b) 

* 

(1)  Caitletoo  v  Turner 5  cited 2  Ves.    Herbert  v  Reid,  16  Vet.  481. 

217.  (3)  Doe  dem.    Handson  v  Fyldea, 

(2)  1  P.  Wins.  420.  See  alio  Harris  Cow  p.  833.  Staoden  v  Standee,  % 
r  Bishop  of  Lincoln,  2  P.  Wins.  135.  Vet.  juo.  693.  Ricbardtoo  v  Ed- 
Sir  J.  Eden  v  Car!  of  Bate,  3Bro.  Pari  moods,  7  T.  R.  640.  Doe  v  Dr'rag, 
C.  7!).  Doe  r  Burt,  1  T.  R.  701.  Sel-  2  Maule  &  Selw.  455.  Bootle  v  Bhm- 
wood  r  Mildmay,  3  Ves.  jnn.  310.    6  dell,  1  Merivale,2dl6. 

Vet.  386.     13  Ve*.  174.    15  Ver.  514. 


(<rt  Vide  Zfce  d.  Barnes  t  Provoott,  4  Johns.  Rtp.  93. 

(b)  The  testator  Murray,  having  amassed  a  Urge  property  in  the  East  Inj)ie4> 
ebipped  goods  on  board  of  a  vessel  at  Calcutta,  which  were  consigned  to  tbe  eW 

80 


i 

A  Nankin  a  will  lor  (bt- ': 
*•       J       ofapparcru 

milled  to  ibe« 

suniaiiit;  was 

i 
■ 


re  (Ic^.-ibcd  by  i 


r,o)  Tliouameaf  one  «flhe  children  of  tlit  leilalor  bting  amiicd  in  ha  *Wl 
by  mistake,  the  court  »)jB>itt«dp«rolproo!of  the  uaijtiike  md  (ciiidril  it.  1  i/t. 
rtu'i  £f.  Air  8i 
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the  twd  last  cases,  the  testator  has  given  some  descript 
tion,  and  though  it  would  appear  too  slight  and  general 
for  the  information  of  strangers,  yet  to  persons  well  ac- 
quainted with  the  testator,  it  might  be  sufficiently  full 
and  distinct;  in  the  first  of  these  two  cases,  the  testator' 
might  not  have  known  the  Christian  name  ;  in  the  other, 
the  description  in  the  will  might  have  been  the  only 
one,  by  which  the  testaJoT  used  to  designate  the  claim- 
ant, (a) 

When  a  blank  is  left  in  a  wruten  agreement,  which 
need  not  have  been  reduced  into  writing,  and  would 
have  been  equally  binding,  whether  written  or  unwrit- 
ten, *(as  if  the  agreement  were  to  deliver  goods  to  the  *  4lB 
amount  of  less  than  ten  polinds,  and  a  blank  were  left  for 
the  quantity  of  goods  to  be  delivered,)  in  such  a  case,  it 
is  presumed,  in  an  action  for  the  non-performance  of  the 
contract,  parol  evidence  might  be  admitted  to  shew  the 
quantity,  for  which  the  parties  agreed  ;  for  a  memoran- 
dum in  writing  was  not  required  in  this  case  by  thfe  stat- 
ute of  frauds,  and  the  proposed  evidence  would  not  con- 
tradict any  part  of  the  written  agreement,  but  merely 
supply  an  omission,  where  nothing  need  have  been  ex- 
pressed. And  where  a  written  instrument,  which  was 
made  professedly  to  record  a  fact,  is  produced  as  evi- 
dence of  that  fact  which  it  purports  to  record,  and  a  blank 
appears  in  a  material  part,  the  omission  may  be  supplied 
by  other  proof*  Thus,  if  a  bishop's  register  were  to  be 
produced  in  evidence,  for  the  purpose  of  shewing  a  pre* 
sentation  by  a  patron,  under  whom  the  plaintiff  claims, 
and  on  the  production  of  the  register,  a  blank  should  ap- 
pear in  the  place  where  the  patron's  name  is  usually  in* 
serted,  the  presentation  might  be  proved  in  some  other 
way ;  (1)  as  by  a  witness*  who  was  present,  and  beard 

(l)  BuhopofMeathrLordBelfield    1WIU.2I5. 


[4TO 


(a)  A  blank  If  ft  in  an  award  for  a  m»c,  was  allowed  to  be  applied  by  par+l 
proof.    Lymrr  /tyfrerg,  2  JhlL  1& 


* 
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the  presentation.  So,  in  the  cfcse  of  a  surrender  of  a 
copyhold  by  a  steward,  if  there  is  any  mistake  in  the  en- 
try, that  is  only  matter  of  fact,  and  the  courts  of  law  will 
in  that  case  admit  an  averment,  that  there  was  a  mistake 
either  a9  to  the  lands  or  uses.  (1)  (a) 

iTiag»  totx-  In  the  construction  of  written  instruments,  words  arc 
Jj1^ efi"2c!ent  to  be  understood  according  to  their  common  and  gene- 
ral acceptation  at  the  time  when  the  instrument  was 
made,  (2)  and  with  reference  to  the  nature  of  the  subject. 
If  the  language  in  ancient  charters  is  become  obscure 
from  its  antiquity,  or  the  construction  is  doubtful,  the 
constant  and  immemorial  usage  under  the  instrument 
*  41K*  niay  be  resorted  *to  for  the  purpose  of  explanation,  (3) 
though  it  can  never  be  admitted  to  control  or  contradict 
the  express  provisions  of  the  instrument.  Such  contin- 
ued usage  is  a  strong  practical  exposition  of  the  mean- 

(1)  Towers  v  Moor,  %  Vern.  98.  ▼  Bricknell,  2 Taunt  128,    B.  v  Mayor 

(2 1  VaughRep  169.    Com.  Dig.  tit  of  St.  Alban's,    12  East,  559.     R.  v 

Parols.  (A.)  Mayor,  &c. of  Stratford  upoa- Avon,  14 

(:i)  R.  Varlo,  Cowp.  243.    Gap*  v  Bast,  348.     R.  v  Mayor,  &c.  of  Ches- 

Handley,  3  T.  ft.  28 H.  q      R.  w  Bell-  ter,  I  Maule  *SeIw.  101.    Mayor  of 

ringer,  4  T.  R.  810.    R  v  Orfbouroe,  4  Loudoo  ▼  Long,  1  Campb.  2'i. 

.East,  333     Bailiff,  &c.  of  Tewkesbury 


(a)  lo  the  case  of  Peishv  Dickson,  1  Mason  Rep.  \0,  Judge  Story  says,  •«  La  teat 
Ambiguities  in  written  instruments  may  be  removed  by  parol  evidence,  for  they 
Arise  from  tbe  proof  of  facts  aliunde  j  and  where  the  doubt  is  created  by  parol 
evidence,  it  is  reasonable  that  it  should  be  removed  in  tbe  same  manner.  But 
latent  ambiguities  exist  in  the  contract  itself,  and  if  the  language  be  too  doubtful 
for  any  settled  construction,  by  tbe  admission  of  parol  evidence  you  create  and  do 
not  merely  construe  a  contract ;  you  attempt  to  do  for  a  party  that  which  he  bap 
not  chosen  to  do  for  himself;  and  such  authority  is  very  properly  denied  to  courts 
of  justice.  The  difficulty  therefore  lies  not  in  tbe  rule  itself,  but  in  applying  it 
to  particular  cases.  There  seems  indeed  to  be  an  intermediate  class  of  cases,  par- 
taking both  of  tbe  nature  of  latent  and  patent  ambiguities,  and  that  it  when  the 
words  are  all  sensible  and  have  a  settled  meaning,  but  at  the  same  time  consis- 
tently admit  of  two  interpretations  according  to  tbe  subject  matter  io  contempla- 
tion of  the  parties.  In  such  cases,  I  should  think  parol  evidence  might  be  admit- 
.  ted  to  show  the  circumstance*  under  which  the  contract  was  made,  and  the  sub- 
ject matter  in  the  contemplation  of  the  parties.  Vide  alto  Livingston  v  Ttn- 
Broecky  \$  Johns.  Rep.  14. 


Sect.  1.]        to  explain  Written  Instruments.  4^ 

ing  of  the  parties,  fa)  Even  in  the  case  of  an  act  of  par- 
liament, universal  usage  has  been  referred  to  as  a  proper 
expositor,  where  the  language  is  doubtful.  (1)  Lord 
Coke,  in  commenting  on  the  statute  of  Gloucester,  says, 
that  when  any  claimed  before  the  justices  in  eyre  any 
franchises  by  ancient  charter,  if  the  words  were  general,  f^f  ] 
and  a  continual  possession  was  pleaded  of  the  franchises  ; 

claimed,  or  if  the  claim  was  by  old  and  obscure  words,  .. 
and  the  party  in  pleading  expounded  them  to  the  court, 
and  averred  continual  possession  according  to  that  ex- 
position, the  entry  was  ever,  inquiratur  super  possession 
nem  et  usum  ;  and  this,  adds  Lord  Coke,  "  I  have  observ- 
ed in  divers  records  of  those  eyres,  agreeably  to  that 
old  rule,  optimus  interpres  rerum  usus."  (2)  And  the  uni- 
form course  of  modern  authorities  fully  establishes  the 
rule,  that,  however  general  the  words  of  ancientg  rants 
may  be,  they  are  to  be  construed  by  evidence  of  the 
manner  in  which  the  thing  has  been  always  possessed 
'and  used.  (8)  Thus,  on  an  information  to  set  aside  an 
election  to  a  perpetual  curacy,  it  appeared  that  the  im- 
propriate rectory,  out  of  which  the  curacy  arose,  had 
been  granted  in  trust  for  the  use  of  the  parishioners  and 
inhabitants  of  a  parish  for  ever ;  on  the  part  of  the  rela- 
tors it  was  insisted,  that  the  right  of  nomination  to  the 
vicarage  ought  to  be  conOned  to  inhabitants  paying  scot 
and  lot,  or  to  persons  paying  to  church  and  poor  ;  and 

(1)  SheppardvGo*noM,Va.igu.  ICO.        (tt  Weld  r  Hornby,  7  East,  199.   R. 
and  see  R.  v  Scott,  3  T.  R.  604.  v  Osbouroe,  4  East,  327. 

(2)  2  lost  232. 


ifl)  In  patent*  of  great  antiquity,  where  the  description  of  the  land  it  vague  and 
the  construction  somewhat  doubtful,  the  acts  of  the  parties,  the  acts  of  govern, 
enent,  and  of  those  claiming  under  adjoining  patents,  are  entitled  to  great  weight 
in  the  location  of  the  grant.  Jackson d  ScKenckv  Hood,  13  Jefau.  Rep  346. 
When  the  language  of  a  deed  admits  of  hot  one  construction,  and  Is  dear  and  per- 
tinent, it  cannot  be  controlled  by  any  different  exposition  to  be  derived  from  the 
practice  onder  it.  Corttlyouv  Van  Rrvndt,  2  Jthm.Rtp  357.  But  if  the  words 
in  an  ancient  deed  are  equivocal,  evidence  of  the  usage  of  the  parties  under  the 
deed  »  admissible  to  explain  them.  Jack*m  d.  WKU  v  Cbry,  16  John.  Bm. 
30* 
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on  the  part  of  the  defendants,  that  it  extended  to  al  I 
house-keepers  in  general:  Lord  Hardwicke,  in  deliver- 
ing his  judgment,  said,  "  that  some  sort  of  limitation  was 
*  421  allowed  by  both  sides  *to  have  been  put  by  usage  on  the 
liberality  of  the  grant,  and  that  in  the  construction  of 
ancient  grants  and  deeds  there  is  no  better  way  of  con- 
struing them,  than  by  usage ;  and  contemporanea  expos  i- 
tio  is  the  best  way  to  go  by ;"  and  since  in  this  case 
there  was  evidence  of  house-keepers  having  constantly 
voted,  Lord  Hardwicke  held,  that  this  usage  ought  to 
prevail.  (1) 

Nor  does  it  make  any  difference  with  respect  to  the 
admissibility  of  evidence  of  immemorial  usage,  for  the 
purpose  of  explaining  and  construing  ancient  instru- 
ments, whether  the  instrument  be  a  charter  granted  by 
the  crown,  or  merely  a  private  deed.  Thus,  in  the  case 
[4781  °^  Withnell  v.  Gartham,  (2)  where  the  question  was  on 
the  construction  of  an  ancient  deed,  granting  to  the  min- 
ister and  churchwardens  of  a  parish  the  power  of  ap- 
pointing a  schoolmaster,  whether  all  the  churchwardens 
must  concur,  or  whether  the  act  of  the  majority  was  suf- 
ficient, and  the  jury  found  the  usage  to  be  in  favour  of 
the  appointment  by  a  majority,  Lord  Kenyon,  in  speak- 
ing of  the  usage  and  adverting  to  an  argument  which 
had  been  insisted  on,  (namely,  that  the  Court  ought  to 
reject  the  evidence  of  usage,  because  the  instances  prov- 
ed were  not  as  ancient  as  the  deed,  and  also  because 
usage  cannot  be  let  in  to  explain  a  private  deed,)  said, 
that  if  the  first  reason  were  sufficient  to  reject  the  usage, 
it  would  be  difficult  to  know  how  far  such  an  objection 
might  extend.  In  many  cases  a  party  undertakes  to 
prove  a  custom  from  the  time  of  legal  memory,  but  that 
proof  is  generally  established  by  evidence  of  facts  done 
at  a  much  later  period.  And  as  to  the  second  objec- 
tion, Lord  Kenyon  said,  there  was  no  difference  in  that 

(I)  The  Attorrar-6en<»ral  v  Parker    General  *  Fotfer.  10  Vet.  jtin.  335. 
wd  otberi,  3  Atlr.  676.  Tte  Attorney-       (2)  6  T.  R.  388. 
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respective t ween  a  private  deed  and  a  king's  charter ;  in 
both  cases,  evidence  of  usage  might  be  given  to  expound 
iheiri.  So,  in  a  late  case,  (1)  where,  in  an  action  for  en- 
tering the 'plaintiff's  close,  the  defendant  pleaded,  that 
the  close  was  copyhold,  and  justified  *under  a  grant  '*  422 
from  the  lord  and  by  the  command  of  the  copyholder,  in 
support  of  this  plea  the  defendant  proved  that  the  person 
(under  whom  he  justified)  and  all  those,  whose  estate  he 
had,  for  a  long  course  of  years  had  constantly  taken  the 
forecrop  of  grass  and  pasturage  from  the  close,  and  then 
by  court  rolls  of  the  manor  proved  admissions  to  a  co- 
pyhold tenement  "  of  three  acres  of  meadow,"  (which 
was  admitted  to  be  the  close  in  question,)  but  every 
other  benefit  of  the  land,  except  the  forecrop,  had  been 
enjoyed  by  those  from  whom  the  plaintiff  claimed;  Mr. 
Justice  Heath,  who  tried  the  cause,  was  of  opinion, 
"  that,  although  the  terms  of  the  surrender  and  admission 
were  sufficiently  comprehensive  to  pass  the  soil  and  free- 
hold, yet,  as  in  ancient  grants  the  legal  import  might  be 
restrained  by  long  and  concomitant  usage,  which  might 
be  taken  as.evid  ence  of  the  original  intent  of  the  parties 
in  making  the  grant,  so  here  the  grant  might  be  restrain- 
ed by  the  received  usage,  and  only  pass  the  forecrop, 
which  would  not  carry  the  soil."  And  the  Court  of 
King's  Bench  agreed  in  this  construction  of  the  written 
evidence.  The  terms  of  the  admissions,  they  thought,  £47*} 
were  not  incompatible  with  the  plaintiff's  right,  and 
might  receive  a  construction  conformable  to  the  usage. 

_  # 

Thus  it  appears,  that  the  word*  of  an  instrument,  in 
themselves  conveying  a  general  right  to  an  estate,  may 
in  certain  cases  be  limited  and  restrained  by  the  manner 
in  which  the  estate  has  for  a  length  of  time  been  actu* 
ally  enjoyed.  But  in  the  construction  of  a  legal:  instru- 
ment, where  the  question  is,  whether  a  party  is  bound 
by  his  covenant  to  do  a  certain  act,  (as,  for  example,  to 

(1)  Stammers  r  Dixon,  7  Eatt,  200. ,  Feta  v  Btaete,  4  Cwill.  MM* 
Wadle/  ▼  BajrlSrt,  *  Ttuot  7*1  Lo{d 
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grant  a  renewal  of  a  lease,)  courts  of  law  wiM  notaonsid~ 
er  the  acts  of  the  parties  or  their  interpretation  of  the  in- 
strument. Id  one  case,  indeed,  where  it  was  doubtful, 
whether  a  covenant  for  renewal  extended  to  a  perpetual 
renewal,  and  the  parties  had  renewed  four  times  succes- 
sively, the  Court  of  King's  Bench  held,  that  the  legal 
effect  was  a  perpetual  renewal,  on  the  ground  that  the 
*  423      parties  ^themselves  had,  by  their  own  acts,  pot  a  con 

•  struction  on  the  covenant,  and  that  the  Court  could  not 

f 

'  say  the  contrary.  (1)  But  this  case  has  been  frequently 
.  disapproved  of,  (2)  and  a^different  rule  is  now  establish- 
ed* It  cannot  be  a  legal  mode  of  construction,  (said 
the  Master  of  the  Rolls,  in  a  case  of  this  kind,)  that  a 
party  who  has  done  an  act,  which  he  was  not  bound 
to  do,  or  from  a  mistake,  should  therefore  be  bound  for 
ever  without  the  power  of  retracting."  (3) 


Sect.  II. 


«'! 


Of  the  Admissibility -of  Parol  Evidence  to  vary  or  dtV 

charge  Written  Instruments,. 


<m 


IT  is  a,  general  rule  of  law,  that  parol  evidence  can- 
not be  admitted  to  contradict,  add  to,  or  vary  the  terms 
of  a  will,  deed,  or  other  written  instrument.  First, 
with  respect  to  wills ; 


& 


Ct>  i 


wan. 


[480] 


The  statutes  of  the  32d  and  34th  of  Henry  VIII.  which 
gave  the  power  of  devising  lands  by  a  last  will  and  tes- 
tament in  writing,  must  clearly  have  intended,  that  what* 
ever  is  effectual  and  to  the  purpose,  ought  to  be  in  wri- 
ting and  sufficient  without  the  aid  of  words  not  written  ; 
and  therefore  no  parol  evidence  of  the  testator's  inten- 

( 1)  Cooke  v  Booth,  Oowp.  819.  3S3.    2  Bot .  it  Pull.  New  R*p.  452.  S . 

(2)  Baynham  v  Guy**  Hospital,   3    C. 

Ves.  jun.  298.    Eaioo  v  Lyon.  3  Ves.        (3)  Moore  r  Foley,  6  Ves.  jun.  239 
Juo.  694.    Iggnlden  v  May,  9  Vet.  jun. 

f 
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tfon  can  be  admitted  to  control  or  enlarge  (a)  the  terms 
of  the  will.  (1)  An  additional  reason  for  this  rule  is  sup- 
plied by  the  statute  of  frauds,  which  enacts,  that  all  de- 
vises of  lands,  &c.  must  be  in  writing,  and  are  not  re* 
vocable  except  by  some  other  will  or  codicil,  or  by 
some  act  as  cancelling,  &c.  With  regard  to  wills  of 
personal  property,  it  is  evident  from  the  22d  section  of 
the  statute  of  frauds,  that  no  unwritten  declarations  of 
the  testator  can  be  admitted  to  vary  any  bequest ;  for 
that  section  enacts,  "  that  no  will  in  writing  *concern-  *  -424 
idg  goods,  chattels,  or  personal  estate,  shall  be  repealed, 
and  that  no  clause  shall  be  altered  or  changed,  by  any 
words  or  will  by  word  of  mouth  only,  except  the  same 
be  in  the  lifetime  of  the  testator  committed  to  writing, 
and  after  the  writing  read  to  the  testator,  and  allowed  by 
him,  and  proved  to  be  so  done  by  at  least  three  witness- 
*s."  (2) 

2.  Parol  evidence  is  not  admissible  to  contradict,  or  Dee* 
vary,  or  add  to,  the  terms  of  a  deed.  (3)  "  It  would  be 
inconvenient,"  said  Lord  Coke,  "  that  matters  in  wri- 
ting made  by  advice  and  on  consideration,  and  which  final- 
ly import  the  certain  truth  of  the  agreement  of  the  par- 
ties, should  be  controlled  by  an  averment  of  parties  to 
be  proved  by  the  uncertain  testimony  of  slippery  memo- 
ry ;  and  it  would  be  dangerous  to  purchasers  and  all 
others  in  such  cases,  if  such  nude  averments  against  mat* 


(1)  Brett  v  RJgdeo,  Plowd  Com.  (3)  Couotew  or  Rutfand's  ease,  4 
345.  Lord  Cheoey't  cue,  5  Rep.  68.  Rep.  26.  Buckler  r  Millerd,  2  Veotr. 
Bertie  v  Lord  Falkland,  I  Sal k.  231.  107.  Tioney  v  Tinner,  3  Atk.  8.  I 
1  Vera.  333. 8.  C.  Wife.  34.   Paynes  v  Hare,  I  H.  Black. 

(2)  Brown  v  Salvia,  Forrest  940.  659.  Clifton  v  Walowiler,  5LR, 
Lowfteld  v  Stoneham,    2  Stra.   1261.  567. 

Cambridge  ▼  Rout,  8  Vei.  juo.  22. 


(a)  Vide  Jfldfcam  d.  F«i  Vuhlen  if  eUert  v  Sill  *  otkers,  1 1  Johns.  Rtp.  201. 
Spalding  v  HimUngton,  1  Day  8.  Mann  v  Mq*nt  13  Johnu  fr*.  1.  lb.  I  Mm 
d.  Rep.  231. 

»1 


* 


•v; 
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.  *  t$r  in  writing  should  be  admitted."  fa)     In  an  action  of 

4  debt  therefore  on  a  bond  conditioned  to  pajr  a  sam  of 

[481]     jmpey  on  a  certain  day,  the  defendant  cannot  shew  that 
the  bond  was  intended  as  an  indemnity  against  another 


■W 


In  an  fotion  on  a  bond  a  party  w Hi  not  be  "permitted 
to  .shew  a  condition  diflferent/rom  that  expressed  in  the 
bond ;  (b)  and  a  conveyance  cannot  be  averred  by  parol 
to  be  to  another  use  or  intent  than  that  expressed  in  the 
conveyance.  But  these  is  a  difference  in  this  respect 
between  an  use  and  a  consideration.  It  is  an  establish- 
ed rule,  that  a  party  may  aver  another  consideration, 
which  is  consistent  with  the  consideration  expressed  ; 
but  no  averment  can  be  made  contrary  to,  or,  inconsis- 
tent with,  that  expressed  in  the  deed.  (2)  (c)  Thus,  if  a 
deed  of  bargain  and  sale  is  expressed  generally  to  be 
made  "for  divers  good  considerations,"  it  may  be 
*  424  *averred,  that,  the  bargainee  gave  money  or  other 
valuable  consideration.  (3)  (d)      That    such  an  aver* 

(I)  Mease  v  Mease*  Cowp.  47.  Cromwell's  case,  2  Rep.  76.    Bedell's 

;  (2)  2  Roll.  Abr.  7S6.fJ(N.)    pi.  J.    xase,  7  Rep.  39. 

>  Mildmay's  case,   1  Rep.    176.    Lord        (3)  2  Roil.  Ab.  786.  (N.)  1  Rep.  17C. 


(«)  Vide  O'ifarp  v  H*Ut  4  Doll.  341.  Paine  vtflntUr,  I  Mass.  Rep.  69. 
Skinner  y  Henderson,  1  Root  253.  Tobb  If  others  v  Archer  If  others,  3  Hen.  If 
Mun.  399.  Northrop  r  Sptory,  I  Day  23.  Atkinson  v  E^rs  of  Scott,  1  Bay 
307.  post  483.  d.  (6)  10  Mass.  Rep.  244.  Snmdsn  v  Hemming,  I  D§U.  83. 
Field  v  Buttle,  2  Doll  171.  M'Minn  v  Owen,  2  Vail.  173.  Zantxinger  v  JSXcA, 
4  Da/2.  142.  S*uM*  v  Burwtll,  2  #«i  «/  Afttn.  636.  Townsend r  Weld,  8  Mass. 
Rep.  146.  JSeetfl*  v  Crunch,  \5  Moss.  Rep.  307.  Davenport  r  Mason,  15  Has*. 
85.    SiockpooU  r  Arnold,  II  Mass.  27. 

(6)  So,  an  averment  that  the  ram  stated  id  the  condition  of  a  bond,  was  erro. 
neoosly  inserted  for  another  sum,  is  inadmissible.  United  States  v  Thompson  et 
o7.  Rep.  C.  C.  U.  S.  First  Circt.  38$. 

(c)  So,  if  a  bargain  and  sale  express  a  consideration  of  money,  no  averment 
lies  against  the  recital.  Wilt  r  Franklin,  I  Binney  502.  Overt.  Where  the 
consideration  mentioned  in  the  deed  is  merely  nominal.  Davenport  v  Mason,  \5 
Mass.  Rep.  $5. 

(d)  If  a  deed  mentioning  speeifidjconslderatiooj,  adds,  "aiid  lor  other  consider- 
ations," it  seems  parol  evidence  may  be  admitted  to  show  what  they  were 
Benedict  y  Lynch,  1  Johns.  Ch.  Rep.  370. 
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raent  may  be  taken,  says  Lord  Coke  which  stand* 
with  ihe  deed,  although  it  be  not  expressly  comprised  in 
the  deed,  is  proved  by  the  case  of  VHlers  arid  Bfea- 
mont,  (t)  where  the  consideration  in  a  deed  of  bargain* 
and  sale  of  lands  was  stated  to  be  a  sum  of  money,  but  t 
it  was  averred  and  found  by  the  jury,  that  the  indenture 
was  made  "as  welt  in  consideration  of  marriage  (to 
make  it  a  jointure  and  bar  dower)  as  of  the  said  sum  of 
money ;"  and  it  was  adjudged,  that  although  there  was 
a  particular  consideration  mentioned  in  the  deed,  yet  an 
averment  might  be  made  of  another  consideration,  which 
stood  with  the  indenture,  and  which  was  not  contrary  to 
it.f  A  fortiori,  adds  Lord  Coke,  the  averment  *may  be  *  426 
made,  where  no  consideration  is  mentioned,  but  the  [4821 
deed  is  general,  "  for  divers  good  considerations ;"  for 
then  the  averment  (that  the  bargainee  gave  money, 


f  1)  t  Dyer,  146.  a.    Vernon'*  case,    Swinburne,  14  Ve*.  1 7 A. 
4  Rep.  3  S.  P.    Add  fee  Craythorue  v 


f  lo  the  case  of  Villers  and  Beamont,  above  oited,  (2  Dyer,  140.  a.)  an  elabo- 
rate argument  it  to  be  found  in  support  of  the  position,  that  '*  where  a  considera- 
tion if  expressed  io  a  deed  of  gift  or  grant,  no  other  cause  can  be  averred ;  hot  if 
bo  eauie  it  expressed,  that  a  cause  may  then  be  averred  out  of  the  deed.*'  The 
report  adds,  ••  that  three  judges  argued  to  the  contrary,  and  that  the  effect  of 
that  which  is  foend  by  the  assignment  of,  at  well  in  consideration  of  the  said 
marriage,  Ac  as  of  the  sum,  fc*  is  contained  mthin  the  indmturtx  and  so  their 
Jfading  i$  not  contrary  to  it."  In  the  case  of  Peacock  v  Mont,  (1  Ves.  128.) 
Lord  Hardwicke  makes  the  same  distinction.  A  bill  in  that  case  was  filed,  claim- 
ing the  benefit  of  a  trust  under  a  deed,  and  the  point  was,  whether  the  plaintiff 
could  prove  a  valuable  consideration,  as  no  consideration  was  expressed  in  the 
deed.  Lord  Hardwicke  held  that  the  proof  ought  to  be  read  "  1 1  differed/'  he 
said,  "  from  the  common  ease  upon  which  the  objection  is  founded ;  for,  to  be 
sure,  where  any  consideration  is  mentioned,  a*  of  love  and  affection  only,  if  it  i» 
not  said  also, '  for  other  conside'ratioM,'  you  cannot  enter  into  proof  of  any  other  • 
the  reason  ia,  because  it  would  be  contrary  to  the  deed ;  for  when  the  deed  says, 
it  is  in  consideration  of  such  a  particular  thing,  that  imports  the  whole  considera- 
tion, and  it  negative  to  aoy  other.  But  this  it  a  middle  ease,  there  being  no  con- 
sideration at  all  in  the  deed."  All  the  authorities  agree,  that,  where  the  deed  is 
not  Impeached  for  fraud  or  other  illegal  matter,  no  consideration  can  be  averred 
or  proved  contrary  to  that  exprested  in  the  deed ;  and  forth* . ,  the  cases  referred? 
to  in  the  text  appear  to  here  established,  that  it  it  not  considered  to  be  contrary 
to,  er  taeowikteatwfth,  a  deed,  to  prore/an*tb«t  consideration  ia  addition,  to  Uw> 
expretttoj* 
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&c.)  is  bat  an  explanation  and  particularising  of  the 
general  words  of  the  deed,  which  include  every  manner 
of  consideration;  and* in  all  these  cases,  the  matter  so 
averred  is  traversable  and  issuable,  (a)  So,  where  no 
consideration  is  expressed  in  the  deed,  a  party,  claiming- 
the  benefit  of  a  trust  ujider  the  deed,  may  prove  a  valu- 
able consideration*  (1)  And  in  a  late  case,  where  the 
question  was,  whether  a  settlement  had  been  gained  by 
the  purchase  of  an  estate  within  the  statute  9  G.  1.  c.  T. 
sf  5.  parol  evidence  was  adjudged  to  be  admissible  to 
shew,  that  the  parties,  after  having  agreed  upon  twenty- 
eight  pounds  as  the  purchase-money,  (which  was  the 
consideration  expressed  in  the  deed  of  conveyance,) 
made  a  subsequent  unwritten  agreement  before  the  exe- 
cution of  the  deed,  thai  the  consideration  should  be  thir- 
ty pounds,  and  that  the  latter  sum  was  actually  paid.  (2) 
Jlere  the  object  of  the  proposed  evidence  was  not  to 
[4831  contradict  the  indenture,  but  to  ascertain  an  indepen- 
dent collateral  fact,  namely  whether  thirty  pounds  bad 
been  bona  fide  paid  as  a  consideration  for  the  purchase 
of  the  estate,  upop  which  fact  the  -settlement  would  de- 
pend, (b) 

The  authorities,  which  have  been  mentioned,  appear 
to  establish  the  rule,  that,  although  a  consideration  is 
expressed,  some  other  additional  consideration  may  be 

(1)  Peacock  v  Monk,  1  Vet.  1 28.         cited  in  Rich  v  Jackson,  6  Vea.  jon.  337. 

(2)  R.  v  Scammonden,  3  T.  R.  474.,    n. 


'  (a)  Id  Mnxglty  v  Bauerr  7  Johns.  Rep.  341,  the  court  say,  "  It  is  t  settled 
rule,  that  where  the  comider»tioo  is  expressly  stated  in  a  deed,  aad  it  is  not  said 
also,  and/or  oiher  considerations,  yon  cannot  enter  into  proof  of  any  other,  for  that 
would  be  coutrary  to  the  deed. "  But  where  the  consideration  of  a  conveyance  is 
espressed  therein,  and  that  it  was  paid  by  the  grantee  or  assignee,  parol  evidence- 
is  admissible  to  show  that  it  has  not  been  paid.  Shepard  v  LttJe,  14  John.  Rep. 
210.    4Munfordm. 

* 
(b)  Parol  evidence  may  be  admitted  to  establish  an  independent  fact,  as  to 
prove  a  collateral  agreement  incidentally, connected  with  tbestioalatioosoft  de?4 
or  other  written  contracts.    Davenport  v  Afosm,  15  Mass,  Rep.  45. 
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shewn,  not  inconsistent  with  the  former.  In  one  case, 
indeed,  namely,  where  a  deed  has  been  impeached  for 
fraud,  the  party  charged  will  not  be  allowed  to  prove 
any  other  consideration,  in  support  of  the  instrument. 
Thus,  where  a  bill  was  filed  to  set  aside  as  fraudulent  a 
conveyance,  expressed  to  be  made  in  consideration  of 
an  annuity,  and  on  the  part  of  the  defendants  it  was  ob- 
jected, that  the  grantor  *of  the  estate  had  often  declared,  *  42r 
"  he  would  rather  that  his  kinsman,  one  of  the  defen- 
dants, should  have  the  estate  in  consideration  of  this 
annuity  than  any  other  person  for  a  more  valuable  con* 
sideration,  and  that  he  was  willing  to  give  the  premises 
to  his  kinsman  ;"  the  Master  of  the  Rolls,  alter  stating 
that  the  deed  and  the  answer  had  put  the  defence  on  an- 
other ground,  declared,  that  it  would  be  of  mischievous 
consequence  and  liable  to  the  danger  of  perjury,  which 
the  statute  of  frauds  intended  to  prevent,  to  suffer  parol 
evidence  to  prove  blood  and  kindred  to  have  been  the 
consideration  of  this  conveyance.  (1) 

The  general  rule  then  is,  that  a  party  to  a  deed  will 
be  precluded  from  shewing  a  condition  or  consideration 
contrary  to  what  is  expressed  in  the  deed,  (a)    An  ex- 

(I)  Clarkson  v  Hanway,  2  P.  Wnu.    203.    2  Schoal.  ft  Lef.  501. 

• : 

(a)  Parol  evidence  is  inadmissible  to  show  that  a  lease,  executed  in  tbe  name 
of,  and  reserving  a  rent  to,  one  person,  was  intended  for  tbe  benefit  of  another. 
Jackson  d.  Bonneil  S[  Goodyear  v  Fo$tet ,  It  Johns.  Rep  488.  Where  a  deed  ex- 
presses  tbe  quantity  of  acres  in  a  tract  of  land,  and  tbe  consideration  is  paid 
according  to  tbe  quantity  expressed,  parol  evidence  is  inadmissible  to  show  that 
on  actual  measurement  there  was  a  deficiency  in  the  land,  and  an  action  for  mon- 
ey bad  and  received  cannot  be  maintained  to  recover  back  part  of  tbe  considera- 
tion in  proportion  to  tbe  alleged  deficiency,  but  tbe  party  must  resort  to  a  court 
of  equity.  Bone*v  Barker,  3  Johns.  Rep.  506.  Parol  evidence  in  inadmissible 
to  show  that  an  exception  was  intended  to  be  made  of  part  of  tbe  land  granted. 
Snyder's  Lessee  v  Snyder y  6  Bitmey  483.  Where  a  deed  is  executed  to  two  or 
more  persons  without  statin*  the  proportions  in  which  tbey  are  to  hold,  tbey  take 
in  equal  proportions,  and  parol  evidence  is  Inadmissible  to  prove  tbe  conr ideration 
respectively  paid,  in  order  thereby  to  determine  their  proportions.  Trwdntll  If 
another  r  Bulkely  {•  another^  4  Bny  395.    Parol  evidence  is  inadmissible  to  show 
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ception,  however,  is  always  to -be  made,  where  the  con- 
sideration has  been  illegal,  as  for  simony,  usury,  com- 
pounding- of  felony,  &c.  (t)  (a)    Thus,  in  an  action  of 
debt  upon  a  bond,  the  defendant  may  plead,  that  the 
bend  was  given  for  an  usurious  consideration,  though  a 
different  and  a  legal  consideration  may  be  recited;   And 
when  fraud  is  imputed,  the  party,  which  complains  of 
the  fraud,  may  prove  any  consideration,  however  con- 
[484]     trary  to  the  averment  in  the  deed,  to  shew  the  fraudu- 
lent nature  of  the  transaction.  (2)    Thus,  where  the  con- 
siderations mentioned  in  the  deed  were  ten  thousand 
pounds  and  natural  love  and  affection,  the  lords'  com- 
missioners of  the  great  seal  directed  an  issue,  to  try 
whether  natural  love  and  affection  formed  any  part  of 
the  consideration,  the  estates  conveyed  by  the  deed  be- 
ing worth  thirty  thousand  pounds*'    On  an  appeal,  this 
was  confirmed;  and  the  jury,  on  the  trial  of  this  issue, 
finding  that  natural  love  and  affection  constituted  no 
part  of  the  consideration,  the  deed  was  afterwards  set 
aside  by  the  Court  of  Chancery .,(3)    Sp,  when  the  ques- 
*  428     tion  is,  whether  a  ^person  has  gained  a  settlement  in  a 
parish  by  purchasing  an  estate,  within  the  statute  9  G« 
1  c*  7.  s.  5.,  evidence  is  admissible  to  shew,  that  less  than 

(1)  Bottler  v  Millerd.  2  Ventr.  107.       (3)  Filmer  v  Goft,  4  Bro.  Pari.  C 
Colltos  v  Blaatern,  2  Wilt.  347.  234.  2d  edit 

(2)  MI.  II.  P.  173.  *    • 


that  jam  release  of  all  demands,  a  particular  debt  was  not  intended  to  be  releas- 
ed.   Pur»nv  Hooker,  3  Johu.  Rep.  68.    Parol  evidence  is  inadmissible  to  shor 
thqt  it  was  intended  to  submit  matters  to  arbitration  net  specified  in  the  bond  or 
sabmission.    Sessions  v  BarfoU,  2  Bay  94.    Parol  evident*  a)  inadmissible  to 
vary  tbe  boundaries  stated  in  a  deed.    Jack**  d.  PvJttutm  if  afters  r  J****,  I 
Gsmcv*  R«p.  359s.    In  many  of  the  states,  faoweret,  it  appears  that  in  onMtion«  o  f 
boundary,  the  rnfe  of  law  prohibiting  the  admission  of  parol  erifefie*  is  either 
greatly  relaxed,  or  entirely  disregarded,    Matttbtm  v  Lessee  <fJ4*#*t  2  Bkmqt 
ltd.    Bator  v  Settoight,  1  &m.*Aftm.  177.    LtfUnrHeetk,  2  fleye.  347.. 
WMU*Eaz*n,  lArstff.    Jflddfcfem ads.  Perry,  2  Bdy 998-     St  vide  Surer 
rFrtma*,  6  Mm.  R<*.  4B*.  Ante  3tt.  a. 

(a)  Viae'  Flint  ▼  SAtfcfm,  13  Man.  44* 
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thirty  pounds  was  the  consideration,  though  the  deed  of 
conveyance  may  express  a  greater  consideration ;  (a) . 
for  that  act  of  parliament  says,  that  no  person  shall  gain 
a  settlement,  &c.  by  virtue  of  any  purchase,  unless  the 
consideration  for  such  purchase  shall  amount  to  the  sum 
of  thirty  pounds  bona  fide  paid.  (I)  And  for  the  pur- 
pose of  setting  aside  a  will  on  the  ground  of  fraud,  parol 
evidence  may  be  given  of  what  passed  at  the  time  of  the 
testator's  signing,  and  what  the  testator  said ;  as  in  the 
case  of  Doe  on  the  demise  of  Soiall  v.  Allen,  (2)  where  it 
was  proved,  that  the  testator  at  the  time  of  the  execution  » 
asked,  whether  the  contents  of  the  will  were  the  same  as 
those  of  a  former  will,  to  which  he  was  answered  in  the 
affirmative,  when  in  fact  the  contents  were  different,  (b) 
So,  where  indentures  or  other  writings  are  not  available 
in  evidence,  unless  the  consideration  paid  or  contracted 
for  is  truly  stated,  it  may  be  proved  that  a  greater  sum 
than  is  mentioned  was  actually  paid,  or  that  the  writing 
does  not  contain  the  whole  of  the  agreement,  but  that 

• 

(I)  R  vMaUin*>y,2T  R.  12.  IL       (2)  8T.R.H7. 
vOlney,  1  Maul*  &  Scflw.  387. 


(a)  So,  the  appellants  from  m  order  of  removal  may  prove  by  parol.  that  no 

£art  of  the  consideration  expressed  in  the  deed  to  the  pauper  had  beeo  paid  by 

him.    The  court  tay,  ••  It  is  a  general  role,  that  partita  aad  privies  are  estopped 

from  contradiclinf  a  written  agreement  by  parol  proof,  but  the  rale  does  not  esc* 

tend  to  strangers,  who  have  an  interest  in  investigating  and  knowing  the  real 

truth  of  the  ease."    Overseers  of  New  Berlin  v  Overseers  of  Norwich.  10  Jehns. 
Repi  2:9.  ' 

(b)  The  declarations  of  a  testator  before  and  at  the  time  of  making  a  will,  and 
afterwards,  if  so  near  as  to  be  a  part  of  the  res  gtsta,  are  admissible  to  show  fraud 
in  obtaining  it :  but  not  declarations  at  any  distance  of  time  after  the  will  has  baea 
wJEeaKad,  especially  where  the  will  has  always  been  in  the  testator's  possession. 
flatifft  v  Jfatner,  Hep,  C.  C.  I/.  S.  First  Cirtt.  170.  Previous  declarations  were 
adtnKted  to  thaw  that  the  grantor  instead  of  executing  a  deed,  supposed  that  he 
sns >  eiecutfag  a  will.  Jones  v  Robertson,  2  Mun .  187.  Where  parol  evidence  is 
let  into explaio  a  will,  the  best  evidence  is  that  of  declarations  made  at  the  time  of 
executing  it,  since  they  are  most  explanatory  or  what  was  the  testator's  particular 
intention  at  the  moment  of  pronouncing  them;  the  declarations  made  before  or 
after,  are  entitled  to  lHtle  attention  in  emppo/jsou  w  ith  this,  although  the  declara- 
tions made  before,  are  entitled  to  more  weight  than  those  made  urter.  Longhtm 
*&**/*rd,  2  Mttiveh*. 
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.  *  some  of  the  terms  of  tbe  agreement  were  omitted  for  the 
purpose  of  evading  the  provisions  of  tbe  stamp  acts.  Iii 
these  and  similar  cases,  the  general  reason  against  ad- 
mitting parol  evidence  will  not  apply;  the  danger  is,  not 
that  the  admission  of  such  evidence  would  introduce 
uncertainty  or  fraud,  but  that  fraud  would  be  assisted  by 
its  exclusion,  tbe  whole  object  of  the  evidence  being  to 
expose  and  defeat  a  secret  fraud,  (a) 

{486]  As  a  deed  takes  effect  from  the  time  of  delivery,  not 
#  from  the  time  of  the  date,  it  may  be  proved  to  have  beer: 
delivered  either  before  or  after  the  day  when  it  purport? 
to  have  been  made,  (b)  In  an  action  of  debt,  therefore, 
tip  on  a  bond,  the  plaintiff  may  declare  on  a  bond  bear- 
ing date  on  a  certain  day,  and  prove  the  delivery  on 
*  429  another  day ;  (1)  *or  may  state  in  his  pleading,  that  the 
deed  was  indented,  made,  and  concluded,  on  a  different 
day  from  that  on  which  the  deed  itself  professes  to  have 
been  indented  and  concluded.  (2) 

Extrinsic  evidence  may  sometimes  be  admitted  to  es- 
tablish a  customary  right,  appendant  or  consequent  to 
other  rights  established  by  a  deed,  though  such  customa- 
ry right  is  not  expressed  in  the  deed,  provided  that  it  i? 
not  inconsistent  with  any  of  the  stipulations.     Thus,  it 


\ 


1)  Goddard's  case,  2  Rep.  4.  b  v  Cazenove,  4  East,  477. 

2)  Stooe  v  Bale,  3  Lev.  348.    Hall 


(n)  Vide  Btia  r  Tkomp$m,  A  Man.  A*.  488.  And  tee  Wtbly  v  L&ngitoff 
In  this  case  a  perm  bad  made  provision  by  a  deed  for  a  woman  who  bad  lived  with 
him  as  housekeeper,  and  for  her  tiro  torn.  On  his  death  bed,  when  nuking  hi  » 
will,  be  was  asked  if  be  would  jive  an/  thing  to  tbe  two  boys?  be  said  no,  they 
were  provided  for  already-  bat  the  woman  said  no,  tbe  provision  was  food  for 
nothing ;  whereupon  be  said,  then  I  bequeath  them  so  much,  which  was  the  same 
sum  as  in  tbe  deed,  parol  evidence  was  admitted  of  the  conversation  which  led 
to  the  bequest  in  the  will.    3  Daou't  Kq  Rep.  304. 

(fc)  Vide  Jb*'j  Unu  v  Polmer,  2  Doll,  2H.    Jackson  d  OritmU  v  Bar*. 
4  John.  Rep.  *30\    Jackwn  A.  Haricnktrg  *  other*  v  Sotofsntnfctr,  2  J*n>. 
Rtp.  230. 
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may  be  shewn,  that  a  heriot  is  clue  by  custom  on  the  death 
of  a  tenant  for  life,  though  not  expressed  in  the  lease.  (1) 
So,  a  lessee  by  deed  may  be  entitled  to  an  away-goim, 
crop  by  the  custom  of  the  country,  though  no  such  right 
is  reserved  by  the  deed.     This  was  determined  in  the  # 

case  of  Wigglesworth  v.  Dallison,  (2)  which  w^s  an  ac* 
lion  of  trespass  for  cutting  down  corn,  which  the  plain* 
tiff  claimed  as  his  away-going  crop,  after  the  expiration 
of  a  lease  by  deed.  The  jury  found  the  existence  of  the 
custom  ;  and  it  was  afterwards  moved,  in  arrest  of  judg* 
ment,  that  such  a  custom  was  repugnant  to  the  deed  ; 
and  to  that  effect  a  case  was  cited,  which  had  been  de- 
termined ten  years  before  by  Mr.  Justice  Yates.  But 
the  Court  of  King's  Bench  held,  after  a  full  argument 
and  taking  time  to  consider,  that  the  custom  was  not  re- 
^Mignant.  They  cbnsidered  such  a  customary  right  as  "* 
consequential  to  the  taking,  in  the  same  manner  as  a  her- 
iot may  be  due  by  custom,  though  not  mentioned  in  the 
grant  or  lease.  And  the  judgment  of  the  Court  of  King's 
Bench  on  this  point  -was  afterwards  affirmed,  on  a  writ 
of  error,  by  the  unanimous  dpinion  of  the  Court  of 
Exchequer  chamber,  (a) 

But  no  proof  will  be  admitted  of  such  a  custom  as      t^^l 
would  vary  or  add  to  the  stipulations  expressed  or  ne- 
cessarily implied  in  the  lease.    In  the  case  of  White  v. 
Sayer(3)  a  ^custom  for  a  lord  of  ama&or  to  have  com-     #  430 
mon  of  pasture  in  all  the  lands  of  his  tenants  for  life  or 
years  was  held  void  and  against  law,  "  for  that  it  is         * 
part  of  the  thing  demised,"-     and  consequently  the 
custom  would  be  contrary  to  the  lease.    And  in  Doe  on 

(!)  Per  Cur.  in  White  v  Sayer,  Palm.     I  MeriTale,  1 8,  t&. 
*ll.  (i)  Palm.  SI  I. 

(2)  I  Doug.  201.    See  16  East,  78. 


(a)  So,  id  Pennsylvania  a  lessee*  for  year*  may  give  evidence  of  the  general, 
custom  of  the  slate,  by  wb'cli  tenants  are  entitled  to  the  away  going  crop,  although 
no  such  right  were  given  by  the  lease.    Stultt  v  DUkty,  frBinnty  285 . 
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in  an  early  case,  where,  in  an  action  on  a  policy  of  In  - 
gurance  from  Archangel  to  Leghorn,  the  defendant  at- 
tempted to  shew,  that  the  agreement  before  the  subscrip- 
tion of  the  ^policy  was,  that  the  adventure  should  begin  *  433 
ooly  from  the  Downs,  the  Court  would  not  admit  the 
evidence.  (1)  Lord  Chief  Justice  Pemberton  in  that  [489] 
case  said,  that  policies  were  sacred  things,  and  that  a 
merchant  should  no  more  be  allowed  to  go  from  what 
he  had  subscribed  in  them,  then  he  who  subscribes  a 
bill  of  exchange,  payable  at  such  a  day,  shall  be  allowed 
to  go  from  it  and  say,  it  was  agreed  to  be  on  condition, 
&c.  when  it  may  be  that  the  bill  had  been  negotiated  ; 
for  though  neither  of  them  are  specialties,  they  are  of 
great  credit,  and  much  for  the  support  and  advantage  of 
trade,  (a) 

The  same  rule  of  course  applies  to  charter-parties, 
for  they  are  under  seal.  Therefore,  in  a  nisi-prius  case, 
where  a  ship  was  chartered  to  wait  for  convoy  at  Ports- 
mouth, Lord  Kenyon  would  not  suffer  a  parol  agree- 
ment to  be  set  up  on  the  other  side  to  substitute  Corun- 
na  for  Portsmouth.  (2)  And  this  doctrine  was  sustained 
by  the  Court  of  King's  Bench  in  the  case  of  White  v. 

(I)  Kaines  v  Knightly,  Skin  54.   S  SCaropb  16. 
C,  referred  to  in  Bates  v  Giabham.  2        (2)  Leslie  v  De  la  Torre,  cited  12 

Salt.  444.,  but  mis-stated.     Wr*ton  ▼  East,  583. 
Ernes,  I  Taunt  lid.    Uude  v  Walters, 


vessel  was  Swedish,  and  that  no  parol  evidence  was  admissible  to  show  that  any 
thing  less  was  thereby  intended  by  the  parties  to  the  iusu ranee.  Lewis  el  al.  v 
Thatcher  tt  al  15  Mats.  Rep  431 . 

(a)  Where  the  terms  of  a  policy  are  clear  and  unequivocal,  parol  evidence  will 
sot  be  adoiitted  to  show  a  mistake,  or  te  vary  or  explain  ihem,  except  iu  those  pe- 
culiar cafes  in  which  the  usnge  of  trade  is  allowed  to  he  proved.  Aero  York  Ins. 
Comp.  v  Thomas,  3  Johns.  Cos.  1 .  Mvmfctrd  v  HaUttt,  1  Johns  Rtp.  43.1.  Cfce- 
rioi  w  Barker ,  2  Johns,  Rep.  316.  Hugan  v  Del.  Ins.  Co.  C.  C.  (J.  S.  P.  I 
Qmdy's  Marsh  345.  a.  Vandtrvoort  v  Smith,  2  Caitiff  Rep.  155.  Marine  Int. 
Co.  of  Alexandria  v  &odgym,  ti  Cranch  tfti. 


I 
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Parkin,  (1)  though  they  held  that  it  did  not  apply  to  tha 
particular  case. 

Upon  the  same  principle,  in  an  action. on  a  promisso- 
ry note  or  bill  of  exchange,  the  defendant  will  not  be  al- 
lowed to  give  evidence  of  an  agreement  between  kin » 
and  the  plaintiff,  at  the  time  of  making  the  note,  that  it 
should  be  renewed,  and  that  payment  should  not  be  de- 
manded on  its  becoming  due.  (2)  (a)     So,  in  the  case  oi 
contracts  of  hiring  between  masters  of  ships  and  seamen, 
(though  they  are  directed  by  statute  to  be  in  writing 
under  a  penalty  to  be  inflicted  on  the  master,  and  it  ha= 
not  been  decided  that  they  are  void,  if  unwritten,)  still. 
when  once  reduced  into  writing,  they  cannot  be  varied 
or  added  to  by  parol.     Thus,  it  was  ruled  in  the  Court 
*  434      of  Common  Pleas,  that  a  *rnatein  a  slave-ship  could  not, 
on  the  ground  of  a  verbal  promise,  claim  the. perquisite 
•  of  the  price  of  a  negro  slave  beyond  the  wages  due  to 
him  by  certain  written  articles  of  agreement  execute*? 
between  the  master,  officers,  and  crew.  (3) 

However,  it  has  been  long  determined  by  a  variety  of 

cases,  that  mercantile  contracts,  such  as  policies  of  in- 

[490]      surance,  charter-parties,  and  others  of  a  like  nature, 

are  to  be  construed  conformably  with  the  usage  and 

(1)  12  East,  578.  (3)  While  v  Wilson,   2  Bos.  &  Pull 

(2)  Hoare  v  Graham,  3  Campb.  57.     116. 
Hogg  v  Snaitb,  I  Taunt.  347. 


(a)  So,  where  no  time  or  place  of  payment  is  specified  in  a  promissory  not* 
parol  evidence  is  inadmissible  to  show,  that  it  was  not  intended  to  be  payable  im- 
mediately, or  that  it  was  to  be  paid  at  a  place  different  from  that  in  which  it  was 
made.  Thompson  v  Kttcham,  8  Johns.  R<yp.  189.  But  as  between  the  immediate 
parties  to  a  negotiable  instrument,  or  to  the  transfer  of  such  instrument,  it  is  com- 
petent for  the  defendant,  notwitstanding  the  words  for  value  received,  to  prove 
that  no  consideration  had  in  fact  passed  from  the  plaintiff.  Pearson  v  Pearson,  7 
Johns.  Rep.  26.  Htrrick  v  Carman,  10  Johns.  Ref.  224.  So,  parol  evidence  is  ad 
missible  to  connect  some  trust  or.  condition  to  a  bill  or  note,  not  appearing  on  thf 
face  ef  the  instrument.    Barktr  v  Prentiss,  6  Mais,  Rep.  430, 
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custom  of  merchants,  (a)  On  mercantile  contracts  rela- 
ting to  insurance,  said  Lord  Hardwicke  in  a  case  before 
him,  courts  of  law  examine  and  hear  witnesses,  as  to 
the  usage  and  understanding  of  merchants  conversant 
therein.;  for  they  have  a  style  peculiar  to  themselves, 
which  is  short,  yet  is  understood  by  them,  and  must  be 
the  rule  of  construction.  (1)  Thus,  where  an  insurance 
was  on  a  ship  from  London  to  the  East-Indies,  warrant- 
ed to  depart  with  convoy,  the  Court  held,  that  this  clause 
of  warranty  must  be  construed  according  to  the  usage 
among  merchants,  that  is,  from  such  place  where  convoys 
are  to  be  had,  as  from  the  Downs.  (2)  So,  where  the  insu- 
rance is  on  goods  till  landed,  and  the  defence  is,  that 
the  plaintiff  has  been  guilty  of  unreasonable  delay  in 
landing,  the  question  can  only  be  decided  by  knowing 
the  usual  practice  of  the  trade,  with  which  every  under- 
writer is  supposed  to  be  acquainted,  whether  the  prac- 
tice has  been  recently  or  long  established.  (3)  (b) 

It  has  indeed,  been  doubted  by  Judges  of  the  highest 
authority,  whether  the  practice  of  admitting  such  evi- 


(a)  Vide  Parr  v  Andcrsm,  6  EjlsVs  Rep.  202.  Urqiihart  v  Barnard,  1  Taunl, 
450.  457. 

(b)  Parol  evidence  was  admitted  to  show  that  by  the  general  usage,  among  mer- 
chants and  underwriters  in  New* York,  the  word  roots  in  the  memorandum  of  a 
policy  was  confined  to  such  roots  as  are  perishable  io  their  o-vn  nature.  Coxt  and 
Pierpoinl  v  Commercial  Ins  Co.  7  Johns.  Rtp.  385.  In  an  action  against  the 
owners  of  a  vessel,  for  a  quantity  of  gold  and  silver  coin,  takeu  by  the  master  on 
freight,  evidence  of  a  custom  of  merchant*,  that  the  freight  of  money  received  by 
the  master  was  his  perquisite,  and  that  he  was  to  be  personally  liable  oo  the  cou- 
tract,  and  not  the  owners  was  held,  to  be  admissible.  Halsty  r  Brown  and 
others,  3  Day  340.  The  true  test  of  a  commercial  usage  is,  its  hiving  existed  a 
siiffi.MAnt  ler.gth  of  time  to  have  become  generally  known,  and  to  wan  ant  a  pre- 
■iimptior:,  l  hat  contracts  are  made  in  reference  to  it.  Smith  if  Stanley  r  Wright  t 
I  Caints'  Rep.  43.     Trait  v  Wwd,  Rtp.  C.  C.  U.  S.  First  Circt.  A  \  1. 
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1  derstood  in  some  other  special  and  peculiar  sense,  (1) 

I  Proof  of  usage  is  not  admissible  to  contradict- the  plain 

i  unequivocal  language  of  a  policy;  and  therefore  in  an 

!  action  on  a  policy  of  insurance  "  on  the  ship  till  moor- 

\  ed  at  anchor  twenty-four  hours,  and  on  the  goods  till 

i  discharged  and  safely  landed,"  evidence  having  been 

f  ^admitted,  that  by  the  custom  of  the  trade,  the  risk  on     #  436 

1  the  goods,  as  well  as  on  the  ship,  expired  in  twenty-four 

i  hours,  the  Court  of  King's  Bench  granted  a  new  trial  on 

|  that  ground,  and  on  the  new  trial  the  evidence  was  re- 

jected* (2)  (a)  Evidence  of  usage  of  trade,  which  con- 
tradicts the  express  words  of  a  contract,  is  inadmissi- 
ble. (3) 

This  doctrine  of  admitting  evidence  of  usage  to  ex- 
plain and  construe  mercantile  contracts  is  strongly  illus- 
trated by  the  case  of  Cutter  v.  Powell,  (4)  which  was  an 
action  of  assumpsit  brought  by  an  administratrix  for  work  *  [492] 
and  labour  done  by  the  deceased.  It  appeared  that  the 
captain  of  a  ship  had  given  a  note  to  the  deceased,  by 
which  he  promised  to  pay  a  sum  of  money  to  the  de- 
ceased, provided  that  he  proceeded  on  a  voyage,  and 
continued  to  do  his  duty  as  second  mate,  to  the  port  of 
destination.  The  second  mate  died  on  the  voyage,  and 
the  question  was  whether  the  ptaintiffcould  recover  in  this 
general  action  any  portion  of  the  wages  for  the  time  the 
deceased  had  served.  An  enquiry  bad  been  made  by  the 
direction  of  the  Court  relative  to  the  usage  of  merchants 
on  this  kind  of  agreement ;  but  no  settled  usage  could  be 

(1)  Bj  Lord  Ellenborough  0.  J.  io  (2)  Parkinson  ▼  Cottier,  sitt.  after 

delivering  judgment  in  Robertson  r  Mich.  1797,  Park.  Insur.  416. 

French,  4  East,  135.     Birch  v  Depey-  (3)  Yeats  v  Pirn,  2  Marshall,  \J/L 

iter,  4  Campb.  385.     Chanraod  v  An-  (4)  6T.IL  320.                    Jf  * 

gersteio,  Peake  N.  P.  C.  43.  4s* 


(<i)  Where  the  legal  effect  of  ao  instrument  or  of  the  terms  nsed  in  it  has  been 
settled,  do  evidence  of  commercial  usage  is  admissible.    Edit  r  East  India  Coin 
jNmy,  2  Burr.  1216.    Frith  v  Barker,  2  Johns.  Rep.  327.    HomtrvDorr,  10 
Mass.  Rep.  26.     Winikrop  w  Union  Ins.  C*  and  Ruan  r  Gardner,  C,  C.  F.  S.  P 
2  Condi? *  Marsh.  7<W.  n 

Id 
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ascertained  one  way  or  the  other*  Lotd  Kenyon  in  de- 
livering his  opinion,  after  stating,  that  the  deceased  stip- 
ulated to  receive  the  larger  sum,  if  the  whole  duty  were 
performed,  and.  unless  the  whole  were  performed,  to 
receive  nothing,  added,  that  on  this  particular  contract 
his  opinion  was  at  present  formed;  at  the  same  time, 
said  Lord  Kenyon,  if  we  were  assured,  that  these  notes 
are  in  universal  use,  and  that  the  commercial  world  have 
received  and  acted  upon  them  in  a  different  sense,  1 
should  give  up  my  opinion.  And  Mr.  Justice  Law- 
rence said, — "  With  regard  to  the  common  case  of  an 
hired  servant,  to  which  this  has  been  compared,  such  n 
servant,  though  hired  in  a  general  way,  is  considered  to 
be  hired  with  reference  to  the  general  understanding 
upon  the  subject,  that  the  servant  shall  be  entitled  to  his 
wages  for  the  time  he  serves,  though  he  does  not  con- 
tinue in  the  service  during  the  whole  year.  So,  if  the 
*  437  plaintiff  in  this  case  *could  have  proved  any  usage,  that 
persons  in  the  situation  of  this  mate  are  entitled  to  wage< 
in  proportion  to  the  time  they  served,  the  plaintiff  miglif 
have  recovered  according  to  that  usage.  But  if  this  is 
to  depend  altogether  on  the  terms  of  the  contract  itself, 
the  plaintiff  cannot  recover  any  thing. 


iy 


'Agreement*     4."lhe  same  rule  applies  to  all  written  agreements 

within  the  slat-      -  .   ,       ,         .    .    x         e  c        j  '•  -.      i_ 

ute  of  fraud*,  which  the  statute  of  frauds  requires  to  be  in  writing. 
They  cannot  be  contradicted,  or  added  to,  or  substan- 
[493]  tially  varied  by  parol  evidence;  (1)  for  such  evidence 
would  defeat  the  statute,  and  introduce  that  uncertainty, 
which  it  was  the  object  of  the  legislature  as  far  as  possi- 
ble to  suppress.^,)  Where  the  rent  for  a  house  wasspe- 
dified  in  a  written  agreement  to  be  twenty-six  pounds  a 
year,  ^nd  (he  landlord  in  an  action  for  use  and  occupation 

(I)  Binsted  v  Coleman,  Bunb  05.  Warlters,  5  East,  10.  Hope  ▼  Atkins, 
Vartcriche  v  Powlet,  2  Alk  383.  I  Price,  143.  Bartlett  v  Pickersgil),  1 
Meres  v  Aosell,  3  Wila.  275.    Waia  v    Cox.  Cu.  C.  15. 


*amm  ■   «»^^ ^— ^ — — ^ i^i— ^«— U<.n      ■■    *■.■*  m  - 


(a)  Vide  Chrkt  v  Russd,  3  DaU.  434. 
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proposed  to  shew  by  parol  evidence,  that  the  tenant  had 
also  agreed  to  pay  the  ground  rent,  the  Court  refused  to 
admit  the -evidence.  (l)f  So,  where  a  tenant  having  paid 
the  land-tax,  brought  an  action  to  recover  it  back  from 
his  landlord,  and  gave  in  evidence  a  written  memoran- 
dum of  agreement  in  the  plaintiff's  hand  writing,  which 
specified  the  rent  and  terms,  but  was  silent  respecting  the 
payment  of  taxes,  the  defendant  offered  parol  evidence, 
that,  previously  to  the  drawing  up  *of  the  memorandum,  *  438 
it  had  been  mentioned  and  was  understood  by  the  par- 
ties, that  the  rent  was  to  be  paid  clear  of  all  tares ;  this 
evidence  was  rejected,  and  the  Court  of  Common  Pleas 
afterwards,  on  a  motion  for  a  rule  to  shew  cause  why  the 
verdict  should  not  be  set  aside,  adjudged  the  evidence 
to  be  inadmissible,  and  refused  the  rule.  (2)  (a) 

Upon  the  same  principle,  the  verbal  declarations  of 
an  auctioneer  at  the  time  of  sale  arc  not  admissible  in 
evidence  for  the  purpose  of  varying,  or  adding  to,  or      [494] 

{%)  Prestoo  t  Merceau,    %  Black.        (2)  Rich  v  Jackson,  4  Bro.  Ch.  C. 
1249.  515.    6  Ves.  jtm,  331.  n.  S.  C. 

f  Id  the  case  of  Prestoo  v  Merceau,  above  cited,  Mr.  Justice  Blackstone,  after 
stating,  that  the  Court-could  neither  alter  the  rent  nor  the  term,  the  two  thiogs 
expressed  in  the  agreement,  k  reported  to  hive  Added,  "  that  with  respect  to  col*  , 

lateral  matters  it  might  he  different  •  the  plaintiff  lui^ht  shew,  who  was  to  put  the 
house  io  repair,  or  the  like,  concerning  which  nothing  is  said."  .  But  this  opinion 
is  not  consistent  with  the  principle  established  in  Meres  v  Anrell,  (3  Will.  275.) 
Rich  v  Jackson,  (4  Bro  Ch.  C.  515.)  Powell  v  Edmunds  (12  East,  6.)  and  sev. 
oral  other  eases  above  mentioned,  which  plainly  shew,  that  parol  evidence  is  not 
admissible  either  to  vary  or  to  add  to  the  terms  of  the  written  agreement.  To 
add  a  new  term,  or  to  define  what  was  before  indefinite,  is  in  effect  to  make  a  ma- 
terial variation. 


(a)  So,  where  an  agreement  was  made  between  A.  and  B.  that  A.  should  as- 
sign property  to  B.,  and  B.  should  support  A.,  and  A.  executed  an  assignment  to 
B.  fcpecifyint  the  consideration,  it  was  held  that  no  additional  consideration 
could  he  proved.  ScJurmerUm  v  Fandtrhtyden,  1  Johns.  Rep.  139.  Where  a 
letter  of  credit  was  addressed  by  mistake  to  JJin  4  Joseph,  imtead  of  John  if 
Jeremiah,  it  was  held  that  parol  proof  could  not  be  admitted  to  show  the  mistake, 
so  as  to  enable  John  and  Jeremiah  to  maintain  an  action  for  goods  delivered  by 
them,  oo  the  faith  of  the  letter  of  credit.  t  Grant  y  Naylor,  4  Cranch  231. 


48&  Qfiht  Admissibility  of  Parol  Evidence,    [Ch.  lO 

•  ^^ 

explaining  the  printed  conditions  of  sale.  (1)  Thus,  where 

.the  conditions  described  only  the  number  and  kind  of 
timber  trees  to  be  sold  by  lot,  but  said  nothing  as  to  tbe 
weight  of  the  timber,  the  defendant,  in  an  action  for  not 
completing  his  purchase  according  to  the  conditions, 
was  not  allowed  to  prove,  that  the  auctioneer  at  the  sale 
had  warranted  Che  quantity  of  timber  to  amount  to  a 
certain  weight,  and  the  Court  of  King's  Bench  was  of 
opinion,  that  this  evidence  had  been  properly  reject- 
ed ;  *(*2)  Lord  Rllenborough  said,  "  that  the  purchaser 
ought  to  have  had  it  reduced  into  writing  at  the  time,  if 
the  representation  then  made  as  to  the  quantity  swayed 
him  to  bid  for  the  lot.  If  the  parol  evidence  were  ad 
rnissible  in  this  case,  in  what  instance  might  not  a  part\ 
by  parol  testimony  super-add  any  term  to  a  written  agree- 
ment ?  which  would  be  setting  aside  all  written  contracts, 
and  rendering  them  of  no  effect.  There  is  no  doubt,  that 
the  warranty  as  to  the  quantity  of  timber  would  vary  the 
agreement  contained  in  the  written  oonditions  of  sale.'* 

So,  when  a  contract  is  made  for  the  sale  of  goods,  and 
the  bargain  has  been  reduced  into  writing,  pursuant  to 
the  17th  section  of  the  statute  of  frauds,  parol  evidence 
would  not  be  admitted  to  shew  that  the  parties  agreed  to 
"vary  the  quantity  of  goods  to  be  delivered.  But  the  rule 
*  439  is  ^different  with  respect  to  the  time  of  delivery,  or  the 
particular  mode  of  delivery,  which  are  not  essential 
parts  of  the  contract,  but  are  frequently  expressed  in  the 
memorandum,  together  with  the  quantity  and  the  price 
of  the  goods,  in  order  the  more  easily  to  carry  the  con- 
tract into  execution;  proof  of  a  verbal  agreement  has 
therefore  been  allowed  to  prolong  the  time  limited  in  a 
written  contract  for  the  delivery  of  a  certain  quantity  of 
barley,  (3)  on  the  ground  (hat  it  was  only  a  continuance 

(1)  Guimis  v  Erbart,  1  H.  Bl.  239.    Ves.  If  Beam.  378. 
JenkiDson  v  Pepyg,  cited  6  Ves.  jua.        (2)  Powell  v  Edmonds,  12  East,  0. 
330.     Higgiosoa  v  Clowes,  15  Ves  jua.        (3)  Warren  ▼  Stagg,  ruled  ty  Built"? 
M6.    Clowes  v  Higginson,    I  Ves.  fy  .  J.  cited  in  3T,  R.  591. 
Beam.  52i.    Winch  v  Winchester,   I 
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of  the  original  contract,  a  forbearance  on  the  part  of  the 
plaintiff  for  a  longer  time,  (a)  And  in  a  very  late 
case,  (1)  where  the  question  was,  whether  after  a  part-  .  .[495} 
delivery  of  goods,  which  by  a  written  contract  were  to 
be  delivered  at  fixed  times,  a  verbal  agreement  to  ex- 
tend the  time  for  the  delivery  of  the  remainder  was 
good,  the  Court  of  King's  Bench  held,  that  it  was  good ; 
for  this  was  not  a  parol  variation  <>f  the  contract,  but 
what  had  been  done  was  only  in  performance  of  the  orig- 
inal contract ;  the  parties  agreed  to  a  substitution  of  other 
days  instead  of  those  originally  specified  for  its  perform* 
ance,  but  still  the  contract  remained. 

It  has  before  been  observed,  that  where  no  considera- 
tion is  expressed  in  a  deed,  a  consideration  may  be  pro- 
ved. But  in  some  particular  cases  within  the  statute  of 
frauds,  the  consideration  must  be  stated  in  the  written 
memorandum,  and  if  it  is  not  stated,  the  defect  cannot  be 
supplied  by  parol  evidence ;  thus,  in  the  case  of  Wain 
v.  Warlters,  (2)  which  was  an  action  on  a  promise  to 
pay  the  debt  of  a  third  person,  the  Court  of  King's 
Bench  held  that  the  memorandum  signed  by  the  defen- 
dant ought  to  have  expressed  the  consideration  of  the 
promise  as  well  as  the  promise  itself,  and,  the  considera- 
tion being  omitted,  that  the  plaintiff  was  not  entitled  to 
recover,  (b) 

(1)  Caff  v  Peno,  1  Maule  *  Selw.  Minet,    14  Ves.  jun.  190.    Ex  parte 
21.  Garden,    15   Vet.    487.    Batenian  v 

(2)  5  East,  10.     Ai  to  this  case,  see  Philips,   U  East,  272.    Sec  ante,  p. 
Stadt  v  Lill,   9  East,  348.    Ex  parte  367. 


(a)  Vide  Keating  v  Price,  1  Johns.  Cos,  22.  in  which  parol  evidence  was  ad- 
mitted to  extend  the  time  of  performance  of  a  written  contract  for  the  delivery  of 
goods.    MemxngvQilbert,3Joh<t.Rep.5%>. 

(o)  Vide  Start  v  Brink*  3  John.  Rtf.  210.  which  was  an  action  on  a  contract 
for  the  sale  of  lands,  and  in  which  toe  rale  in  Jfofttv  IfarUert  was  adopted.  The 
principal  in  that  case,  bowerer,  does  not  apply  where  the  guaranty  is  simultane- 
ous with  the  original  undertaking,  and  tbey  form  but  one  transaction r  in  such 
eatt.it  is  unnecessary  to  state  the  consideration,  srluch  may  be  proved  by  parol. 
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vidSoUMiuN     ^  ^  the  ra,e  °^aw>  independently  of  the  statute  of 
utc  of  frauds,    frauds,  parol  evidence  cannot  be  received  to  contradict 
•  442     a  ^written  agreement ;  (a)  the  written  instrument  must 
be  considered  as  containing  the  true  agreement  between 
the  parties,  and  as  furnishing  better  evidence  than  any 
which  can  be  supplied  by  parol.  (1)     The  reason,  as* 
signed  by  Lord  Coke,  against  admitting  parol  evidence 
to  contradict   the  terms  of  a  deed,  is  very  general, 
and  applies  to  the  case  dt  a  written  agreement,  though 
writing  may  not  have  been  absolutely  necessary.     "  It 
would  be  inconvenient,"  he  says,  "  that  matters  in  wri- 
*         ting,  made  on  consideration,  and  which  finally  import 
the  certain  truth  of  the  agreement  of  the  parties,  should 
be  controlled  by  an  averment  of  the  parties,  to  be  prov- 
f4961     C(*  ky  ^e  uncertaun  testimony  of  slippery  memory. "  (2)  f6,' 
Thus,  where  there  has  been  a  contract  in  writing  for  the 
sale  of  goods,  specifying  the  quantity  and  the  price,  neith- 
er of  the  contracting  parties  would  be  allowed  to  give 
evidence  of  conversations  previous  to  or  at  the  time  of 
making  the  bargain,  for  the  purpose  of  proving  that  the 

(1)  2  Atk.  383.    2  Bro.  Ch.  C.  219.        (2)  5  Rep.  26. 
7  Ves.  jua.  21ft.    4  Taunt.  786. 


and  the  consideration  passing  between  the  creditor  sod  the  principal  debtor,  is 
alone  sufficient  to  sujsjortthe  promise  or  the  guaranty.  Thus,  where  A.,  applied 
to  B.  for  goods  on  credit,  and  B.  refused  to  let  him  have  them  without  security, 
on  which  A .  drew  a  promissory  note  for  the  amount,  under  which  C.  wrote,  I  guar- 
anty the  above,  and  the  goods  were  thereupon  delivered,  this  was  held  sufficient  to 
support  an  action  against  C.  Leonard  v  Fredenburgk,  8  Johns.  Rep.  29.  Bailey 
if  Bogart  v  Freeman,  1 1  Johns.  Rep.  2£I. 

(a)  Vide  Fitxkugh  v  Runyon.  8  Jokm.  Rep.  375.    Wallace  v  Baker,  1  Binnty 
010.    Dunham  v  Baker,  %  Day  137.    Carter  v  Bellamy,  Kirby  291. 

(•)  Per  OumctUor  Kent,  in  Stevent  v  Cooper,  1  Johns.  C*.  Rep.  42ft.  "  There 
is  no  rule  of  evidence  better  settled  than  that  which  declares  that  parol  evidence 
is  inadmissible  to  contradict  or  substantially  vary  the  legal  import  of  a  written 
agreement,  such  evidence  is  not  only  contrary  to  the  statute  of  frauds,  bat 
to  the  maxims  of  the  common  law,  and  the'rules  of  >common  evidence  in  this  as  in 
most  points  are  the  same  in  courts  of  law  and  equity."  Vide  Parkkunt  el  al. 
v  Van  OwrOandt,  ib.  273.  Jfc  Kearney  v  Leasee*'*  Letm,  &  s>  Ramies'  Rep.  £  , 
Qilpim  «  Offueftu,  1  Peter's  Jfcy.  *5. 
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price  was  to  be  different,  or  that  a  different  quantity 
was  to  be  delivered  ;  for  this  evidence  would  directly 
contradict  the  written  memorandum,  which  must  be 
considered  as  expressing  the  final  intention  and  under- 
standing of  the  parties  at  the  time  of  the  contract.  For 
the  same  reason,  if  the  time  of  carrying  away  the  goods 
is  not  expressed  in  the  agreement,  (and  therefore  a  rea- 
sonable time  is  allowed,)  evidence  will  not  be  admitted, 
that  the  purchaser  verbally  agreed  to  carry  them  away 
immediately  after  the  purchase.  (1)  But  if  it  was  not 
necessary  in  the  first  instance  to  have  the  bargain  redu- 
ced into  writing,  evidence  of  conversations  subsequent 
to  the  time  of  making  the  agreement  would  probably  be 
admitted,  to  shew  that  the  parties  agreed  afterwards  to 
vary  the  contract,  or  add  some  new  stipulation.  Here 
the  written  agreement,  so  far  as  it  purports  to  express  the 
true  meaning  of  the  parties,  that  is,  down  to  the  time  of 
its  being  concluded,  is  not  in  any  manner  contradicted 
or  impugned ;  but  from  *the  proposed  evidence  it  *  44'J 
would  appear  that  they  afterwards  varied  or  added  to  the 
contract ;  which  is  not  inconsistent  with  any  thing  con* 
tained  in  the  original  agreement.  Lord  Hardwicke  is  re- 
ported to  have  said  in  a  case  before  him,  (2)  that  "  to  add 
any  thing  to  an  agreement  in  writing  by  admitting  parol 
evidence,  which  would  affect  land,  is  not  only  contrary 
to  the  statute  of  frauds,  but  to  the  rule  of  common  law, 
before  that  statute  was  in  being."  It  is  not,  however, 
expressly  stated  in  the  report  of  the  case  before  Lord 
Hardwicke,  whether  the  circumstance  to  which  the  pa- 
rol evidence  related,  was  previous  or  subsequent  to  the       [4971 

(I)  Greaves  v   Ashlin,    3   Carapb.  dents.     It  does  not  appear  from  the  re< 

42tk    See  ante,  p.  494.    See  Jeffery  v  port,  whether  the  written  memorandum 

Walton,  1  Stark  ie,  267.,  where,  in  an  was  signed  by  the  defendant;  if  it  was 

action  for  not  taking  proper  care  of  a  not  signed,  it  cannot  be  considered  as 

horse,  which  the  defendant  had  hired,  evidence  of  the  agreement.  See  Ingram 

the  time  of  biriog  and  price  were  proved  v  Lea,  2  Campb.  581. 

by  a  written  memorandum,  and  it  was  (2)  Partericlie   v    Powlet,    2  Atk. 

proved  by  parol  evidence,  that  the  de-  384.    See  Clinaii  v  Cooke,  I  Schoai.  * 

fendaot  agreed  to  be  liable  for  all  ace  i-  Lef.  &>, 
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signing  of  the  agreement;  but  it  seems  rather  probable., 
from  the  nature  of  the  case,  that  it  was  previous,  (a) 

And  though  an  ambiguity  apparent  on  the  face  of  a 
written  instrument  cannot  be  explained  by  extrinsic  e  vi 
dence,  yet  where  a  question  arises  as  to  the  general  in- 
tention of  the  parties,  concerning  which  the  instrument 
is  not  decisive,  it  has  been  held,  that  proof  of  indepen- 
dent facts  collateral  to  the  instrument  may  be  properly 
admitted.     Thus,  in  the  case  of  King  v.  Laindon,  (1) 
where,  on  a  question  between  two  parishes  respect- 
ing the  settlement  of  a  pauper,  it  appeared,  that  the  pau 
per  agreed  to  serve  a  person  three  years  to  learn  the  bu- 
siness of  a  carpenter,  and  evidence  was  admitted  at  the 
sessions,  that,  at  the  time  of  making  this  agreement,  the 
pauper  agreed  also  to  give  a  sum  of  money  as  a  premi- 
um to  be  taught  the  trade ;  that  he  paid  the  money,  and 
that  he  was  not  to  be  employed,  nor  was  he  employed 
in  any  other  work  than  that  of  a  carpenter ;  the  Court 
of  King's  Bench  held,   that  the  evidence  was  properly 
admitted,  as  it  was  not  offered  to  contradict  the  written 
agreement,  but  to  ascertain  an  independent  fact  collate- 
ral to  the  written  instrument,  in  order  to  explain  the  in- 
^  444     tention  of  the  parties,  the  ^instrument  being  in  some 
measure  equivocal.    It  does  not  distinctly  appear  from 
the  report,  whether  the  fact  alluded  to  was  the  verbal 
agreement,  (by  which  the  pauper  agreed  to  pay  a  premi- 
um and  stipulated  that  he  was  to  do  only  carpenter's 
work,)  or  only  the  payment  of  a  certain  sum  of  money 
by  the  pauper  to  the  master  at  the  time,  when  the  agree- 
ment was  made.     But  from  the  opinions  expressed  by 

(I)  8T.  R.  379.    And  see  14  Vet.     170. 


(a)  That  parol  evidence  is  admissible  to  contradict  or  explain  a  bill  of  lading, 
or  receipt,  vide  ante,  74.  n.  and  Maryland  Ins.  Ch-  v  RuderCs  Admr.  6  Crunch 
.'J38.  A  bill  of  parcels  delivered  by  I  stating  the  goods  as  bought  of  D  and  I.  it 
not  conclusive  evidence  against  I.  that  the  goods  were  the  joint  property  of  D. 
uod  I.  bat  the  real  cirenmttaoces  may  be  explained  by  parol.  Harris  v  John- 
'tafl,  3CraficA.  311. 
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the  Court,  in  which  the  evidence  of  the  verbal  agree* 
raent  was  not  adverted  to,  it  may.  be  inferred,  that  the 
latter  fact  alone  was  judged  to  be  admissible.  Lord 
Kenyon  said,  '*  The  evidence  was  offered  to  ascertain 
an  independent  fact,  and  I  think  it  was  properly  receiv- 
ed in  evidence.  That  being  so,  the  case  appears  to  be 
shortly  this:  in  consideration  of  three  guineas  paid  by 
the  pauper,  the  master  undertook  to  teach  him  the  busi- 
ness of  a  carpenter,  and  the  pauper  was  to  serve  three 
years."  Mr.  Justice  Lawrence  expressed  himself  hear-  [498| 
ly  in  the  same  words ;  and  Mr,  Justice  Le  Blanc  concur- 
red in  opinion  with  the  Court,  that  the  parol  evidence 
was. admissible,  as  evidence  of  a  fact  collateral  to  the 
written  instrument.  (I) 

A  deed  cannot  be  discharged  or  revoked  by  parol :    Pap0}.  "F*** 

t  *  *  *  menu  discnarg"; 

for  every  contract  or  agreement,  says  Lord  Coke,  ought  ed  by  parol. 
to  be  dissolved  by  matter  of  as  high  a  nature  as  the  first 
deed ;  (a)  nihil  ta  n  conveniens  est  naturali  a?quitati, 
quam  unumquodque  dissolvi  eo  ligamine,  quo  ligatum 
est.  (2)  But  it  appears  to  be  generally  understood,  that  * 
the  executory  agreements  in  writing,  not  under  seal, 
may  before  breach  be  discharged  and  abandoned  by  a 
subsequent  unwritten  agreement,  as  well  in  cases  where 

(t)  See  alio  14  East,  341.  Blake's  case,  6  Co.  Rep.  44.  a.    Brad 

(2)  b  Rep.  26.  a.     3    Ley.    234.    dick  r  Thompson,  3  Bait,  344. 


(a)  Vide  KtlUran  v  Bronji,  4  Mast.  Rep.  443.  The  time  of  the  performaatt 
of  the  condition  of  a  bond  may  be  enlarged  by  a  parol  agreement  of  the  parties ; 
and  where  certain  acts  were  done  by  the  obligor,  amounting  to  a  substantial, 
though  not  to  a  literal  performance  of  the  condition,  it  wai  held,  that  evidence 
of  a  parol  agreement,  by  the  obligee,  to  waive  any  further  performance,  wajr  ad- 
minicle. Fleming  v  Gilbert,  3  Johns.  Rep,  .5*3.  getting  v  Price,  1  John. 
Cos.  22.  Bat  in  all  these  cases  in  which  parol  proof  has  been  admitted  of  an 
agreement  to  enlarge  the  time,  or  dispense  with  the  performance,  the  agreement 
was  subsequent  to  the  time  of  the  original  contract,  and  admitted  the  force  and 
♦fleet  of  it;  but  it  would  be  inadmissible  to  show  the  original  agreement  to<bw 
different  from  what  appears  on  the  face  of  the  instrument ;  as  that  is  waa  intend* 
ed  at  the  time  of  the  making  of  a  promissory  note  that  it  should  not  be  payable 
until  a  period  subsequent  to  that  on  which  it  was  expressrd  to  become  ttae*. 
Thompsm  v  ITcJcfam,  S  Johns.  Rcp.'lW. 
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the  original  contract  is  required  by  the  statute  of  frauds 
to  be  in  writing,  as  where  writing  is  unnecessary.  The 
reason,  above  cited  from  Lord  Coke's  reports,  applies 
only  to  agreements  by  specialty.  Agreements,  not  by 
specialty,  whether  written  or  unwritten,  are  classed  on 

*  445      the  same  level,  and  denominated  ^agreements  by  parol  ; 
there  is  no  such  third  class  recognised  by  the  law  of 
England  as  contracts  in  writing  not  under  seal ;  if  they 
are  merely  written  and  not  specialties,  they  are  called 
parol  (a)  (or,  more  properly,  simple)  contracts.  (1)     It 

_  follows,  therefore,  that  to  admit  evidence  of  an  unwrit- 

ten agreement,  for  the  pufpose  of  shewing  an  abandon- 
ment or  discharge  of  a  previous  written  agreement, 
would  not  be  to  dissolve  the  agreement  by  matter  of  an 
inferior  nature,  (b)  Nor  does  the  statute  of  frauds  con- 
tain any  provision  respecting  the  dissolution  of  agree- 
ments; it  prescribes  the  manner  of  revoking  wills,  and 
in  many  cases  makes  a  written  memorandum  necessary 
in  order  to  establish  and  enforce  agreements,  but  as  to 
the  discharge  or  abandonment  of  executory  agreements 
the  statute  is  entirely  silent,  leaving  the  case  as  it  stood 
at  common  law.  The  17th  section  enacts,  in  certain 
cases,  that  "  a  contract  for  the  sale  of  goods  shall  not  be 
allowed  to  be  good,  unless  some  note  or  memorandum,  in 
[499]  writing,  of  the  bargain  shall  be  made  and  signed,"  &c.  but 
an  agreement  to  waive  that  contract,  before  breach,  is  not 
a  contract  for  the  sale  of  goods,  and  may  therefore  be 
binding,  though  not  reduced  into  writing.  So,  the  fourth 
section  enacts,  that  "  no  action  shall  be  brought  upon 
any  contract  or  sale  of  lands,  &c.  or  any  interest  in  oi 
concerning  them,  unless  the  agreement,  upon  which 
the  action  shali.be  brought,  or  some  memorandum  or 

(1)  Raon  ?  Hagbes,  7  T.  R.  350.  n. 


(a)  Ace.  Ballard  v  Walker  3  Johns.  Cas.  60. 

* 

(6)  So,  the  holder  of  a  bill  of  exchange  may  discharge  the  acceptor  by  parol 
Whattty  if  otters  v  Truker  and  atiun,. 1  Campb.  35. 
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■ 

note  thereof,  shall  be  in  writing,"  &c.  this  is  very  differ- 
ent from  enacting,  that  all  contracts  or  agreements  con- 
cerning land  shall  he  in  writing,  terms  so  general  and 
comprehensive  that,  if  they  had  been  introduced  into  the 
act,  they  might  be  considered  as  including  an  agreement 
for  the  waiver  of  a  purchase-contract,  as  well  as  the 
original   agreement  itself;    the   section  only  provides,  » 

that  "  no  action  shall  be  broxight  upon  any  contract  or  sale 
of  lands  "  &c.  but  it  does  not  proceed  to  enact,  in  case 
an  action  is  brought,  and  the  defe'nee  set  up  is  a  dissolu- 
tion and  ^abandonment  of  the  agreement,  that  some  *  446 
note  or  written  memorandum  is  also  necessary  to  give 
effect  and  validity  (osuch  subsequent  agreement. 

• 

On  a  bill  filed  in  a  court  of  equity  for  the  specific  per- 
formance of  a  written  agreement,  it  appears  to  be  the 
better  opinion,  that  the  defendant  may  insist,  that  the 
agreement  has  been  since  discharged  merely  by  parol  be- 
tween the  parties.  (1)  In  the  case  of  Buckhouse  and 
Crossby,  (2)  indeed,  where  a  bill  was  filed  for  the  spe- 
cific performance  of  a  contract  for  the  sale  of  an  estate, 
and  the  defendant  insisted  that  the  contract  had  b^en  dis- 
charged by  parol,  in  support  of  which  the  case  of  Go- 
man  v.  Salisbury  was  cited  as  an  authority,  Lord  Hard- 
wicke  is  reported  to  have  declared,  that,  "  though  he 
would  not  say,  that  a  contract  in  writing  could  not  be 
waived  by  parol,  yet  he  should  expect  in  such  a  case  a 
very  clear  proof,  and  the  proof  in  the  case  before  him 
he  thought  very  insufficient  to  discharge  a  contract  in 
writing ;"  Lord  Hard  vvicke  then  observed,  that  the  statute 
of  frauds  requires,  "that  all  contracts  and  agreements  {5001 
concerning  land  should  be  in  writing,  (3)  and  that  an 
agreement  to  waive  a  purchase-contract  is  as  much  an 
agreement  concerning  land  as  the  original  contract ; 
however,  there  was  not  occasion  then  to  determine  the 

(I)  Goman  v  Saliuburv,  l  Vera.  240.  1  Scfaoa).  &  Let  W  2  Vet.  299.  S.  P. 

cited  aod  approved  bv  Sir  J.  Sjranee  in  1  Vee.  jun.  404.  S.  ft  17  Ve«.  juo.  3X. 

L^gal  v  Millnr,   2   Ve<.  299.  and  in  S.  P. 
Pitcairne  v  O^ourne,  2  Ves.  376.  and         (2)  Eq.  Ca*.  Ab.  32. 


cited  by  Lord  Chancellor  Redcsd*le  hi        (3)  gf€  antf,  p.  498.  499. 
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point/'!  *And  in  the  case  of  Bell  v.  Howard,  (1)  Lora 
Hardwicke,  after  noticing  an  objection  on  the  part  of 
the  defendant  against  decreeing  an  execntion  of  written 
articles  for  the  sale  of  an  advowson,  (namely,  that  the 
plaintiff  had  waived  the  articles,)  is  reported  to  have 
said,  "  that  it  was  certain  an  interest  in  land  could  not  bo 
parted  with  or  waived  by  naked  parol  without  writing  ;" 
but  added,  " that  articles  may  by  parol  be  so  far  waived, 
that  if  the  party  coma  into  a  court  of  equity  to  have  a 
specific  execution  of  them,  such  paroi-waiver  will  rebut 
the  equity  which  the  party  before  had,  and  prevent  the 
court  from  executing  them  specifically."  But,  in  the 
last  case  on  thi9  subject,  (2)  where  the  plaintiff  prayed  a 
a  specific  performance  of  an  agreement  for  a  tease,  un- 
der which  the  plaintiff  had  taken  possession,  and  after- 
wards, as  the  defendant  stated  in  his  answer,  the  parties 
mutually  abandoned  the  terms  of  the  written  agreement^ 
[501]  and  made  another  agreement  by  parol,  the  Master  of  the 
Rolls,  Qbserving  upon  the  argument  for  the  defendant., 
"  that  the  agreement  was  waived,  and  that  a  written 
agreement  may  be  so  far  waived  by  parol,  that  the  Court 
will  refuse  the  interposition  of  its  equitable  jurisdiction 
to  enforce  it,"  said,  that  as  he  conceived  there  was  not 

(1)  9  Mod .  302.  See  also  9  Ves.  250. 

*  (2)  Price  v  Dyer,  17  Veg.  33G.  3(>3. 

f  In  thia  case  of  Backhouse  and  Crossby,  the  waiver  was  not  between  the  ptn 
chaser  and  vendor,  but  between  a  former  and  a  subsequent  purchaser.  The  ina 
terial  facts  of  the  case  will  be  found  to  be,  that  A  seised  of  lands  in  fee  simple 
mortgaged  them  to  the  defendant,  and  afterwards  authorised  bis  attorney  to  sell 
tht  estate,  who  sold  it  by  parol  agreement  to  the  plaintiff;  A.  being  informed  of 
this,  wrote  to  the  plaintiff,  acquainting  him,  that  he  accepted  the  purchase  money  j 
afterwards  A  by  letter  offered  the  eptate  for  the  same  money  to  a  third  person, 
vho  agreed  with  A.  for  the  purchase  on  behalf  of  the  defendant,  and  accordingly 
A.  by  indenture  conveyed  the  premises  to  the  defendant  in  consideration  of  300 
guineas  then  paid.  Before  this  conveyance,  C.  who  treated  for  the  purchase  on 
behalf  or  the  defendants,  had  notice  of  the  plaintiff's  title,  but  being  examined  a* 
witness  for  the  defendant,  swore  that,  before  the  conveyance  was  executed  to 
him,  the  plaint  iff  agreed,  that  all  prior  contracts  between  bim  and  A.  should  be 
Toid,  and  that  it  sljpuld  be  referred  to  A.  whether. the  plaintiff  or  the  defendant 
should  be  the  purchaser,  and  that  A.  being  written  to,  gave  the  preference  to  tav 
dtfeodaot. 


%  •  i 
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in  the  case  before  him  any  waiver  within  the  meaning  of 
the  dicta  or  the  decisions  upon  the  subject,  it  was  not 
necessary  for  him  to  give  any  precise  opinion  upon  the 
point ;  "  but,"  he  added,  "  as  at  present  advised,   I  in-  ( 

cline  to  think  upon  the  doctrine  of  this  court,  such  would 
be  the  effect  of  a  parol  waiver  clearly  and  satisfactori- 
ly proved.  The  waiver  spoken  of  in  the  cases  is  an 
entire  abandonment  and  dissolution  of  the  contract,  re- 
storing the  parties  to  their  former  ^situation.  No  such  *  448 
thing  was  for  a  moment  in  the  contemplation  of  the  par- 
ties. All  that  they  at  any  time  meant  was  to  add  to  or 
.  modify  the  terms  of  the  original  agreement."  The  bill  * 
was  accordingly  dismissed,  but  without  costs. 


Sect.  III. 

Of  the  Rule  in  Courts  of  Equity,  respecting  the  Ad  missis 

bility  of  Parol  Evidence* 

THE  rules  of  evidence  in  courts  of  equity  are  the 
same  as  in  courts  of  common  law  ;  and  it  is  a  general, 
principle,  established  in  the  former,  no  less  than  in  the 
latter,  that  parol  evidence  of  the  intention  of  the  par- 
ties is  not  admissible  to  vary  or  add  to  the  terms  of  a 
written  agreement.(l )  (<*)  If  the  agreement  is  certain,  ex- 
plained in  writing,  and  signed  by  the  parties,  that  binds 
them  ;  if  it  is  not  certain,  and  parol  evidence  is  neces- 
sary to  prove  what  the  terms  were,  to  admit  such  evi- 
dence would  effectually  break  in  upon  the  statute  of 
frauds,  and  introduce  all  the  mischiefs,  inconvenience, 
and  uncertainty,  which  the  statute  was  designed  to  pre- 
vent. (2)  In  the  case  of  Rich  v.  Jackson,  (3)  therefore, 
on  a  bill  for  specific  performance,  the  Court  of  Chance-     [502] 

(t)  Fell  v  Chamberlaioe,  2  Dick.  Cator,  5  Vw.  juo.  688. 
424.    Hare  v  Shearwood,  I  Vet   juo.        (2)  Bullvr  J.  Brodie  v  St  Paul,  1 

241.    Jordan  v  Saw  kins,  3  Br.  Cb  C.  Ves  jun.  333. 
388.     1  Vet.  juo.  402.  S.  C.    Jackson  v        (3)  6  Vei.  334.  o. 


(«)  Vidt  496.  (».) 
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ry  gave  the  same  judgment  again»t  the  admissibility  of 
parol  evidence  varying  a  written  contract,  as  had  been 
previously  given  by  the  Court  of  Common  Pleas  in  an 
action  between  the  same  parties.  "  The  question,"  said 
Lord  Rosslyn  in  that  case,  "  is,  whether  in  equity  any 
more  than  at  law  such  evidence  ought  to  be  admitted  ; 
whether  there  is  any  distinction  in  a  court  of  equity, 
where  a  party  comes  to  enforce  a  written  agreement  by 
obtaining  a  more  formal  instrument,  and  to  add,  in  do- 
ing that,  a  term  not  expressed  in  the  written  agreement, 
and  of  such  a  nature  as  to  bear  against  the  written  agree- 
*  449  ment  ?  #1  have  looked  into  all  the  cases,  and  cannot 
find  that  this  court  has  ever  taken  upon  itself,  in  execu- 
ting a  written  agreement  by  a  specific  performance,  to 
add  to  it  by  any  circumstance  that  parol  evidence  could 
introduce." 

There  are  certain  exceptions  to  this  general  rule,  the 
principle  of  which  will  be  briefly  considered  in  the  pres- 
ent section.  First,  it  will  be  enquired,  in  what  cases  a  de- 
fendant may  prove  by  parol  evidence  a  variation  in  a 
written  agreement,  contrary  to  the  intention  of  the  par- 
ty ;  secondly,,  whether  a  plaintiff  may  produce  such  ev- 
idence. Some  cases  will  then  be  mentioned,  in  which 
extrinsic  evidence  has  been  admitted,  to  rectify  mistakes 
in  deeds,  and  for  the  purpose  of  raising  trusts  in  wills. 

1.  When  a  court  of  equity  is  called  .upon  to  exercise 
its  peculiar  jurisdiction  by  decreeing  a  specific  perfor- 
mance, the  party  charged  is  admitted  to  shew,  (hat  under 
the  circumstances,  the  plaintiff  is  not  entitled  tp  have  the 
agreement  specifically  perforraed.(l)  The  admission  of 
such  evidence  as  matter  of  defence  is  very  frequent ;  it 
is  used  to  rebut  \n  equity.  The  defendant  says,  a  The 
agreement  which  you  seek  is  not  the  agreement  which  I 
meant  to  enter  into ;"  and  then  he  is  let  in  to  prove 
fraud  or  mistake.  (2)    For  the  Court  will  not  grant  a  de- 

(I)  7  Ves.  jan.  219.  (2)  1  Schoal.  *  Let  39. 
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cree  for  specific  performance,  unless  it  is  satisfied,  that 
under  all  the  circumstances  it  is  equitable  to  give  more 
relief  than  the  plaintiff  is  entitled  to  at  law. 

« 

The  statute  of  frauds  has  not  altered  the  situation  of  a 
defendant,  against  whom  a  specific  performance  is  pray-       [503] 
ed  ;  and  he  may  give  the  same  evidence  now,  which  he 
might  have  given  before-  (1)      For  the   words  of  the 
statute  are,  that  "  no  person  shall  be  charged  upon  any 
contract  or  sale  of  lands,  &c,  unless  the   agreement  or 
some. memorandum  *or  note  thereof  shall  be  in  writing,      #  450 
and  signed  by  the  party  to  be  charged  therewith  or  some 
other  person  thereunto  by  him  lawfully  authorised." — 
No  person,  then,  can  be  charged  with  the  execution  of 
an  agreement,  who  has  not  either  by  himself  or  his  agent 
signed  a  written  agreement;   but  the  statute  does  not 
say,  that,  if  a  written  agreement  is  signed,  the  same  ex- 
ception to  it  may  not  be  taken  as  before  the  statute. 
Now  before  the  statute,  if  a  bill   had  been  brought  for 
specific  performance,  and  it  had  appeared  that  the  agree- 
ment had  been  prepared  contrary  to   the   intent  of  the 
defendant,  he  might  have  said,  *'  That  is  not  the  agree- 
ment meant  to  have  been  signed."      Such  9,  case  is  left 
by  the  statute,  as  it  was  before  ;  the  statute  does  not  say 
that  a  written  agreement  shall  bind,  but  that  an  unwrit- 
ten agreement  shall  not  bind.  (2) 

The  general  principle,  to  be  deduced  from  the  vari- 
ous authorities  on  this  subject,  (3)  appears  to  be,  that  a 
defendant  in  answer  to  a  bill  for  a  specific  performance 
may  suggest,  and  prove  by  parol  evidence,  that  by  rea- 
son of  fraud,  surprise,  or  mistake,-  the  written  instru- 
ment does  not  correctly  and  truly  express  the  agreement, 

(I)  14  Ves.jun.  524.  Vw.    jun.  328.     Woollam  r  Heara,  7 

<i!)  See  Lord  Redeadale's  judgment  Ve«.  juo.  211.     Clarke    v    Grant,   14 

in  the  case  of  Clioao  v  Cooke,  I  bctioal  Wi,  juo.  524.     Rainsbottom  v  Gosden, 

&  Lef.  39.  1  Ves  tg  Beam.   1GS.    Wioch  v  Win- 

(3)  Joynes  v  Statham,    3  Atk.  388.  cheiter,  1  Ve«.  if  Beam.  375. 
Alarquia  of  TownsedU  v  Stangroom,  6 
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but  that  there  is  an  omission  or  insertion  of  a  terra,  or 
some  material  variation,  contrary  to  the  intention  and 
understanding  of  the  parties. 

• 

The  defendant  may  be  admitted  also  to  prove  by  pa- 
rol evidence,  that,  after  signing  the  written  agreement, 
the  parties  made  a  verbal  agreement  varying  the  for- 
mer ;  provided  those  variations  have  been  so  acted  up- 
on, that  the  original  agreement  can  no  longer  be  enfor- 
[504]      ced  without  a  fraud  upon  the  defendant.      Thus,  in  a 

'  *  451  case  where  *there  was  a  written  agreement  for  the  lease 
of  a  house  a{  the  annual  rent  of  321.,  and  that  the  own- 
er of  the  house  should  put  it  in  repair  ;  it  was  after- 
wards discovered,  that  the  house  was  not  worth  repair- 
ing, and  without  any  alteration  of  the  agreement,  the 
house  was  in  consequence  pulled  down  with  the  consent 
of  the  tenant,  who  was  apprised  of  the  great  expense, 
which  the  landlord  must  necessarily  have  incurred  in 
making  the  repairs ;  the  tenant  then  made  a  verbal 
agreement  to  add  8/.  per  annum  to  the  32/.  provided  the 
house  should  be  rebuilt ;  and  on  a  bill  brought  by  the 
tenant  for  a  specific  performance  of  the  lease,  on  the 
foot  of  the  written  agreement  to  pay  32/.  rent,  the  defen- 
dant in  his  answer  set  up  the  parol  agreement.  (1)  Here 
the  original  agreement  was  unexceptionable,  but  the  ex- 

*  ecution  of  it  under  the  new  circumstances  would  have 

"  been  a  fraud  upon  the  landlord ;  the  landlord  having 
rebuilt  instead  of  repairing  the  house,  and  the  tenant 
having  agreed  to  pay  an  additional  rent  in  considera- 
tion of  the  additional  expense.  But  variations,  verbal- 
ly agreed  upon,  are  not  sufficient  to  prevent  the  execu- 
tion of  a  written  agreement,  where"  the  situation  of  the 
parties  in  all  other  respects  remains  unaltered.  (2) 

2.  Whether  n  plaintiff  in  equity,  on  a  bill  for  the  spe- 
cific performance  of  a  written  agreement,  can  in  any 

a 

(0  Legal  v  Miller,  2  Ves.  299.  cited       (2)  17  Ves.  jun.  3B4.  and  see  Omerot 
6  Ves.  jun.  336.  r.  and  17  Vea.  jun    ▼  Hardman,  5  Vet.  jun.  722. 
364. 
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case  be  admitted  to  prove,  that  some  terms  of  the  agree- 
ment have  been  omitted  or  varied  by  fraud,  mistake,  or 
surprize,  and  that  the  agreement  is  different  from  what 
the  parties  intended  ;  and  whether,  on  such  a  case  being 
distinctly  proved,  the  plaintiffcan  obtain  a  decree  for  a 
specific  performance  of  the  agreement  in  its  rectified 
form,  is  a  much  larger  and  more  difficult  question,  and 
one  on  which  it  is  not  easy  to  reconcile  all  the  authori- 
ties. In  the  cases  of  Lord  Irnham  v.  Child,  (1)  and 
Lord  Portmore  v.  Morris,  (2)  *where  the  plaintiff  filed  *  452 
a  bill  to  redeem  an  annuity,  and  the  question  was, 
whether  parol  evidence  could  be  admitted  to  shew,  that 
the  parties  intended  the  annuity  to  be  redeemable,  but 
did  not  insert  in  the  deed  a  clause  to  that  effect,  suppos-  [505]' 
ing  that  it  would  make  the  transaction  usurious  ;f  Lord 
Thurlow  in  the  one  case,  and  Lord  Kenyon  in  the  other 
thought  it  clear,  that  if  the  clause  had  been  omitted  by 
fraud,  or  if  the  agreement  had  been  varied  by  fraud,  the 
evidence  would  be  admissible.  Lord  Thurlow,  in  the 
former  case,  after  saying,  that  the  rule  of  evidence  is  not 
subverted,  if  there  is  clear  proof  of  fraud,  added, — fC  Then 
as  to  mistake  or  accident,  suppose  it  were  a  clear  thing, 
that  one  agreement  was  intended,  and  that  Jt>y  accident 
it  was  extended  further ;  but  there  is  no  such  case  in 
the  book ;  if  admitted  to  be  a  mistake,  the  Court  would 
not  overturn  the  rule  of  equity  by  varying  the  deed, 

(1)  l  Bra  Ch.  C.  91.  (2)  2  Bra  Ch.  C.  219. 

•f  Lord  Eldon  has  observed  (a)  on  these  canes,  that  th«y  proceed  on  an  indis- 
putably clear  principle,  that  the  parties  did  not  mean  to  insert  is  the  agreement 
-a  provision  for  redemption,  because  they  agreed  that  it  would  be  usurious;  and 
they  desired  the  Court  to  do,  not  what  they  intended,  for  the  insertion  of  that 
provision  was  directly  contrary  to  that  intention ;  but  they  desired  to  be  put  in 
the  same  situatioo  as  if  they  had  been  better  informed,  and  consequently  had  a 
contrary  intention.  The  answer  is,  they  admit  it  was  not  to  be  in  the  deed ;  and 
why  was  the  court  to  insert  it,  where  two  risks  had  occurred  tm  the  parties,  the 
laoger  of  usury,  and  the  danger  of  trusting  to  the  honour  of  the  party  n 

(a)  6  Ves.  Jan.  332. 
85 
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but  it  would  be  an  equity  dehors  the  deed.  Then  it 
should  be  proved  as  much  to  the  satisfaction  of  the 
Court,  as  if  it  were  admitted."  In  another  part  of  bis 
judgment  Lord  Thurlow  says,  "It  is  necessary  to  see 
the  statement  of  the  bill ;  if  it  states,  that  it  was  agreed, 
that  the  clause  for  redemption  should  not  be  inserted, 
tbey  cannot  read  the  evidence  ;  but  if  it  is  stated,  that  it 
was  intended  to  insert  the  clause,  but  that  was  suppress- 
ed by  fraud,  I  cannot  refuse  to  hear  evidence  read  to  es- 
tablish the  rule  of  equity.  They  are  at  liberty  to  read 
evidence  to  prove  such  fraud,  as  will  make  a  ground  in 
equity." 

*  453         *This  doctrine  respecting  the  propriety  of  receiving 
parol  evidence  on  the.  part  of  the  plaintiff  under  circum  - 
stances  of  clear  fraud,  appears  to  have  been  admitted  in 
other  modern  cases.  (1)  The  difficultyhasgenerally  been 
[506]     in  carrying  theprinciple  into  practice,  and  in  ascertaining 
what  constitutes  a  fraud.     In  the  case  of  Pember  v. 
Mathers,  (2)  Lord  Thurlow  allowed  the  plaintiff,  on  a 
bill  for  specific  performance,  to  give  parol  evidence  of 
a  promise  by  the  defendant  under  the  following  circum- 
stances.   The  bill  was  filed  by  the  original  lessees  of  a 
leasehold  estate  against  an  assignee  of  the  lease,  on  his 
parol  undertaking  to  indemnify  the  plaintiff  against  all 
rents  and  covenants  to  be  paid  or  kept  on  the  part  of  the 
lessee,  and  to  execute  a  bond  for  such  an  indemnity. 
The  assignment  had  been  made  by  a  sale  by  auction ; 
and  the  conditions  of  sale  did  not  stipulate  the  indemni- 
ty ;  but  it  rested  only  on  parol  evidence.     This  evi- 
dence was  objected  to  as  inadmissible,  on  the  groynd 
that,  where  the    parties  have  entered  into  a  written 
agreement,  no  parol  evidence  could  be  admitted  to  in- 
crease or  diminish  such  agreement.      Lord  Thurlow 
said,  "the  rule  is  right;  but  where  the  objection  (to 
the  omission  of  an  article)  was  formally  made,  and  pro- 

<1)  See   Marquis   of  Towuend  t       (2)  i  Bro.Ch,  C.  51. 
,  Stateroom,  6  Vo.  jon.  338. 
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mised  by  the  other  party  to  be  rectified,  it  comes  among 
the  string  of  cases,  where  it  is  considered  as  a  fraud  up- 
on the  rule  of  law."     As  some  doubt  arose,  whether  the 

» 

evidence  was  sufficient  to  establish  the  .parol  undertak- 
ing to  indemnify,  entered  into  by  the  defendants,  Lord 
Thurlow  directed  an  issue  to  be  tried,  whether  such 
promise  was  made  on  the  day  of  the  execution  of  the  as- 
signment ;  and,  this  being  found  in  the  affirmative,  the 
plaintiff  had  a  decree  lor  a  specific  performance.  In 
speaking,  however,  of  the  case  of  Pember  v.  Ma- 
thers, the  present  Master  of  the  Rolls  appears  to 
have  entertained  some  doubt,  Uow  far  it  would  be  pro- 
per to  go  the  length  of  the  doctrine  there  laid  down,  or 
*to  decree  a  specific  performance  on  the  ground  of  such  *  454 
a  promise.  (1) 

It  does  not  appear  from  any  reported  case,  that  the 
plaintiff  has  been  allowed  to  give  parol  evidence,  vary- 
ing a  written  agreement,  on  the  ground  of  mistake  or 
surprise.'  In  the  case  of  Joynes  v.  Statham,  (2)  indeed, 
where,  on  a  bill  for  the  specific  performance  of  an 
agreement  for  the  lease  of  a  house  at  a  certain  rent,  the 
defendant  was  admitted  to  prove  by  parol  evidence,  that 
the  agreement  was  for  rent  clear  of  ail  taxes,  Lord  Cha*i- 
cellor  Hardwicke,  after  observing  that  "  the  defendant  [507] 
had  a  right  to  insist,  either  on  account  of  omission,  . 
mistake,  or  fraud,  that  the  plaintiff  should  not  have  a  spe- 
cific performance,"  is  reported  to  have  added, — "Sup- 
pose the  defendant  had  been  the  plaintiff,  and  had 
brought  a  bill  for  the  specific  performance  of  the  agree- 
ment, I  do  not  see  but  that  he  might  have  been  allowed 
the  benefit  of  disclosing  this  to  the  Court ;  because  it  was 
an  agreement  executory  only,  and  as  in  leases  there  are 
always  covenants  relating  to  taxes,  the  master  will1  en- 
quire, what  the  agreement  was  as  to  taxes  ;  and  there- 
fore the  proof  offered  here  is  not  a  variation  of  the  agree- 

|1)  See  14  Vet.  juo.  524.  (2)  3  Atk.  438. 
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nieut,  but  is  explanatory  only  of  what  those  taxes  were. '  * 
Lord  Redesdale  in  a  very  late  case,(l)  commenting  or 
this  passage,  observed,  "that  the  words  do  not  appear 
to  import  anything  positive' ;'5  and  with  respect  to  the 
case,  which  Lord  llardwicke  conceived  might  possi- 
bly be  made,  where  even  a  plaintiff  might  be  admitted  to 
shew  an  omission  in  a  written  instrument  as  well  on  the 
ground  of  mistake  as  of  fraud,f  added,  that  he  could  fi!u» 
no  decision,  except  the  contrary  way. 

*  455         *In  the  case  of  the  Marquis  of  Townsend  v.  St;.,.- 
groom,  (2)  Lord  Eldon,  after  observing  u  that  it  was  con* 
petent  to  a  court  of  equity  (for  the  purpose  of  enahh'i.. 
it  to  determine;  whether  it  will  specifically  execute  r>. 
agreement,)  to  receive  evidence  of  the  circumstance 
under  which  it  was  obtained,"  added,  "and  I  will   m>'< 
say,  that  there  are  no  cases,  in  which  it  maybe  received : 
enable  the  Court  to  rectify  a  written  agreement  vponrsvr 
„  prise  or  mistake,  as  well  as  fraud ;  proper  irrefragable  e  v  i 

dence,  as  clearly  satisfactory,  that  there  has  been  mis- 
lake  or  surprise,  as,  in  the  other  case,  that  there  has  becii 
fraud.  I  agree  that  tho^e  producing  evidence  of  mis- 
take or  surprise,  either  to  rectify  au  agreement,  or  call- 
[508]  ingupon  the  Court  to  refuse  a  specific  performance,  un- 
dertake a  case  of  great  difficulty;  but  it  does  not  follow, 
that  it  is  therefore  incompetent  to  prove  the  actual  ex- 
istence of  it  by  evidence."  (a)  A  specific  performance 
""was  in  this  case  sought,  with  a  variation  intended  to  be 

(1)  Clinan  v  Cooke,    1    Sclioal.  &    6  Ves.  jun.  335.  n.  and  7  Ves.jon.  2'JO. 
Lcf.  39.    See  also  4  Bro.  Ch.  C  A 18.        (2)  u  Ves.  jmi.  23g. 

•  f  The  words  of  Lord  Redesdale,  id  the  report,  arc  as  follow : — 4I  There  seems 
to  have  been  *omethtog  of  a  floating  idra  in  the  mind  of  Lord  Hardwire,  that  hy 
possibility  a  case  might  be  made,  in  which  even  a  plaintiff  might  be  admitted  i.> 
shew^an  omission,  either  by  mistake  or  fraud.  However  I  can  find  do  decisiou  es  - 
cept  the  contrary  way;" 


(a)  Vide  Sievens  v  Cooper,  1  John*.  Ch.  Rep.  429.    1  S,Sf  Rairles*  Re?  41  i 
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introduced  by  parol.  And  Lord  Eldon  stated;  <4he 
would  not  say,  that,  upon  the  evidence  without  the  an- 
swer, he  should  not  have  had  so  much  doubt  whether  he 
ought  not  to  rectify  the  agreement,  as  to  take  more  time 
to  consider,  whether  the  bill  should  be  dismissed;  but 
the  evidence  must  be  taken,  due  regard  being  had  to  the 
answer ;  (1)  and  the  Court  is  not  to  decide  upon  the  al- 
legation as  to  the  probability  against  the  answer."  The 
bill  was  accordingly  dismissed,  but  without  costs* 

The  later  case  of  Wollam  v.  Hearn,  (2)  determined 
by  the  Master  of  the  Rolls  on  great  consideration,  sets 
the  doctrine  of  the  courts  of  equity  on  this  subject  in  & 
very  *distinct  and  clear  point  of  view.  The  plaintiff  *  458 
there  filed  a  bill  for  the  specific  performance  of  an  agree- 
ment for  a  lease ;  and  the  bill  stated,  that  the  rent  of  T31. 
10s.  specified  in  the  agreement,  was  inserted  by  mistake, 
or  with  some  unfair  view  ;  the  real  agreement  being, 
that  the  plaintiff  was  to  have  the  lease  upon  the  same 
rent,  as  the  defendant  paid  to  his  lessor,  and  that  he  the 
defendant  did  not  pay  more  than  601.  The  defendant  in 
his  answer  admitted,  he  might  have  said,  that  the  plaintiff 
should  have  the  lease  upon  the  same  terms,  not  meaning 
the  same  rent,  but  upon  terms  on  the  whole  equally  ad* 
vantageous ;  insisting,  that  as  be  had  laid  out  a  great 
deal  of  money,  the  plaintiff  would  upon  the  whole  have 
as  good  a  bargain.  The  plaintiff  offered  parol  evidence 
to  prove,  that  he  was  to  have  it  on  the  same  terms  as  the 
defendant  had  it,  and  to  shew,  that  nothing  could  be 
meant  by  the  expression  but  the  same  rent ;  nothing  be- 
ing in  discussion  between  them  but  the  amount  of  rent. 
The  question  was,  whether  this  evidence  was  admissible. 
The  Master  sf  the  Rolls,  in  giving  judgment,  said,  that 
"  by  the  rule  of  law,  independent  of  the  statute  of  frauds, 
parol  evidence  could  not  be  received  to  contradict  a 
written  agreement.     To  admit  it  for  the  purpose  of 


(1)  And  tee  1  Bro.  Ch.  C.  92.    3        (2)  7  Ves.  jtro,  81!. 
Bra.  Cb,C.  168.    1  Vei.  Jan.  24!. 
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[509}     proving,  that  the  written  instrument  does  not  contain 
the  real  agreement,  would  be  the  same  as  receiving-  it 
for  every  purpose.    It  was  for  the  purpose  of  shut- 
ting out  that  enquiry,  that  the  rule  of  law  was  adopted. 
Though  the  written  instrument  does  not  contain  the 
terms,  it  must  in  contemplation  of  law  be  taken  to  contain 
the  agreement,  as  furnishing  better  evidence  than  any 
that  parol  can  supply.    If  this  had  been  a  bill  brought 
by  the  defendant  for  a  specific  performance/'  added  the 
Master  of  the  Rolls,  "I  should  have  been  bound  by  the 
decisions  to  admit  the  parol  evidence,  and  to  refuse  a 
specific  performance;     But  this  evidence  is  offered,  not 
for  the  purpose  of  resisting,  but  of  obtaining  a  decree ; 
first,  to  falsify  the  written  agreement,  and  then  to  substi- 
tute in  its  place  a  parol  agreement  to  be  executed  by 
the  Court.     Thinking  as  I  do,  that  the  statute  has  been 
*  457     *already  too  much  broken  in  upon  by  supposed  equita- 
ble exceptions,  I  shall  not  go  farther  in  receiving  and 
giving  effect  to  parol  evidence,  tllan  I  am  forced  by  pre- 
•     cedent.     There  is  no  case,  in  which  the  Court  has  gone 
the  length  now  desired.     But  two  cases  (1)  are  produc- 
ed, in  which,  it  is  said,  there  is  an  intimation  from  Lord 
Hardwicke  to  that  effect.    Upon  this,  it  might  be  suffi- 
cient to  say,  it  was  not  decided.     But  it  is  evident  from 
the  manner,  in  which  that  great  Judge  qualifies  his  own 
doubts,  that  he  thought  it  impossible  to  maintain  such  a 
proposition,  as  the  plaintiff  is  driven  to  maintain.    In 
Walker  v.  Walker,  it  is  to  be  observed,  first,  that  the 
parol  evidence  was  not  offered  for  the  purpose  of  con- 
tradicting any  thing  in  the  written  agreement    It  was 
admitted,  that,  as  far  as  it  went,  it  stated  the  true  mean- 
ing ;  but  it  was  contended  by  the  defendant,  that  there 
was  another  col  lateral  agreement,  which  the  plaintiffought 
to  execute,  before  he  could  have  the  benefit  of  the  writ- 
ten agreement ;  it  was  evidence,  too,  offered  in  defence, 
to  resist  a  decree.    The  evidence  offered  in  this  case/* 

(I)  Walker  v  Walker,  2  Atk.  98.    Joyneg  v  Statham,  3  AtV.  38a. 
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added  the  Master  of  the  Rolls,  concluding  his  judgment, 
"  is  to  vary  an  agreement  in  a  material  part ;  and  hav- 
ing varied  it,  to  procure  it  to  be  executed,  in  another 
form.  There  is  nothing  to  shew,  that  this  ought  to  be 
done/'  The  proposed  evidence  was  accordingly  Be- 
jected  ;  and  the  bill  dismissed,  without  costs* 

Where  a  written  agreement  has  been  varied  by  parol,  [510] 
and  there  has  been  such  a  part-performance  of  the  pa- 
rol variation,  as  would  have  procured  it  to  be  specifical- 
ly executed,  provided  it  had  formed  a  part  of  the  ori- 
ginal agreement,  the  plaintiff  in  that  case  will  be  ad- 
mitted to  give  evidence  of  such  subsequent  unwritten 
variation.  As  to  what  constitutes  a  part-performance, 
Lord  Redesdaie  in  a  very  late  case  (1)  has  laid  down  the 
following  rule,  that  *  «  nothing  is  to  be  considered  as  a  *  458 
part-performance,  which  does  not  put  the  party  into  a  sit- 
uation, that  is  a  fraud  upon  him,  unless  the  agreement  is 
performed  ;  for  instance,  if  upon  a  parol  agreement  a 
man  is  admitted  into  possession,  he  is  made  a  trespasser* 
and  is  liable  to  answer  as  a  trespasser,  if  there  be  no 
agreement,  (a)  This  is  put  strongly  in  the  case  of  Fox- 
craft  v.  Lister  (2)  ;  there,  the  party  was  let  into  posses* 
sion  on  a  parol  agreement,  and  it  was  said  that  he  ought 
not  to  be  liable  as  a  wrong-doer,  and  to  account  for  the 
rents  and  profits,  because  he  entered  in  pursuance  of  an 
agreement.  Then,  for  the  purpose  of  defending  himself 
against  a  charge,  which  might  otherwise  be  made  against 
him,  such  evidence  was  admissible  ;    and   if  it  was  ad- 

(l)  Clinan  ▼  Cooke,  I  Schoal.  •;  Let        (2)  2  Vera.  458. 
41.     14  Vei.jut.  388. 


(a)  It  Urn  well  settled  rule  that  if  ft  party  sets  up  part  performance  to  take  a 
parol  agreement  out  of  tbe  statue  of  frauds,  be  mutt  show  acts  unequivocally  re- 
ferinf  to  aod  resulting  from  that  agreement,  eucb  as  a  party  would  not  have  done 
unless  on  account  of  that  very  agreement,  and  with  a  direct  view  to  its  perform- 
ance, aod  the  agreement  set  up  must  appear  to  be  the  same  with  the  one  partly 
performed ;  there  must  be  no  equivocation  or  uncertainty  in  the  cafe.  Philips  r 
Thompson,  I  John*.  CK  Rep.  131. 149.274*   Davenport  r  Mason,  15  Matt.  %5, 


4i*  Qf  the  Admissibility  of  Parol  Evidence,     [Cb.  10. 

missibie  for  such  purpose,  there  is  no  reason  why  it  should 
not  be  admissible  throughout.  "  That/9  said  Lord  Redes- 
dale,  "  I  apprehend  to  be  the  ground  on  which  courts  of 
equity  have  proceeded,  in  permitting  part-performance  of 
an  agreement  to  be  a  ground  for  avoiding  the  statute  ; 
and  I  take  it,  therefore,  that  nothing  is  to  be  considered 
as  part-performance,  which  is  not  of  that  nature.  Payment 
of  money  is  not  part-performance,  for  it  may  be  repaid; 
and  then  the  parties  will  be  just  as  they  were  before,  es- 
pecially if  repaid  with  interest,  (a)      But  the  great  rea- 
son, why  part-payment  does  not  take  such  an  agreement 
out  of  the  statute,  is,  that  the  statute  has  said,  that  in 
another  case,  namely,  with  respect  to  goods,  it  shall  op- 
erate as  a  part-performance  ;  and  the  Courts  have  there- 
fore considered  this  as  excluding  agreements  for  lands, 
because  U  is  to  be  inferred,  that  when  the  legislature  said 
it  should  bind  in  the  case  of  goods,  and  were  silent  as 
to  the  case  of  lands,  they  meant  it  should  not  bind  in 
the  case  of  lands." 

[511]  3.  Mistakes  and  misapprehensions  in  the  drawers  of 
deeds  or  of  written  agreements  are  a  subject  for  relief 
in  courts  of  equity,  and  may  be  rectified  according  to 
the  true  intention  of  the  parties.  (l)(b)  Thus,  on  a  bill 
to  rectify  a  mistake  in  a  policy  of  insurance,  which  the 
plaintiff  suggested  to  have  been  made  too  general  and 
contrary  to  the  intention  of  the  parties,  Lord  Hard- 
wicke  said (2),  there  could  be  no   doubt,   but  that  the 


(2) 


ft  Atk.  203.  also  Motteaox  v  Lood  Assur  Comp.  t 

Heckle  v  Roy.  Ei.  Assur.  Comp      Uk.  545.     Thomas  v  Fra#er,  3  Ves. 
1  Ves.  318.  cited  6  Vet.  jun  333.    See    juo  399.     10  Ves.  jun.  2.7* 


(«)  Givint  v  Glider,  2  Detail**  Eq  Rep.  171. 

(b)  Vide  Wcakbwn  ▼  Merrills,  I  Day  139.  Cook  v  Proton,  t  Root  78. 
Chapman  v  Alien*  Kirby  £99  GilUspie  v  JbVfti,  2  John?.  Ch.  Rep.  585.  Lyman 
v  Uniled  In.  Co.  t*.  630.  Bat  tbe  evidence  mart  be  clear  and  strong,  so  as  to 
establish  the  mistake  to  th'.:  entire  satisfaction  of  the  parties.  Parol  evidence  or 
the  eosfestiont  of  a  party  as  to  a  mistake,  if  made  13  years  before,  and  uncorrob- 
orated by  other  tacts  and  circumstances,  will  not  be  mflkieot.  Vide  ova  last 
cited  cans. 
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[513) 


.   .      . 
;aimt  an  esecatur 
legatee,  lo  have  a  bequest  enlarged,  i 

he  defendant  himself,  that  thai 

Ihcd  Ut  the  plaintiff,   and  that  it  was 
a   larger  sum  ;   ii    . 
Itator's  death,  »vhc  i 
wuiticwn  to  the 
the   tame   acrurding    to  the  lestotoi 

lit  the  tcalalnr  mentioned  to  hjm  in  tl 

:,  the  annuity  which 
plaintiff,  and  that  ll  was  his  desire  I 

."1  v  «•.»!,.  cited  2  V«.  (-1)  2  Vcrn  :,(W, 

IM.  (4)  Barron  >  iitftnamh,  '■!  V«  i, 

(3)  I  Did.  I9i.     AndiM  Slurgold  1st 
■  Boone,  ISVw.  jun  373.370. 


Sect.  3.]    .  in  Courts  of  Equity.  4W 
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should  have  a  larger  annuity,  mentioning  the  sum ;  that 
the  testator  then  revested  the  defendant  to  see  such  an- 
nuity paid  to  the  piamtiflff  and  the  defendant  promised  it 
should  be  done,  as  if  it  had  been  expressed  in  the  wilt; 
and  lastly,  that  the  witness  and  the  defendant  desired 
the  testator  to  send  for  some  person  to  draw  a  new  will, 
which  the  testator  refused  to  do,  saying  he  would  leave, 
it  to  the  defendant's  generosity.  "Upou  this  evidence," 
said  the  Master  of  the  Rolls,  "the  question  is,  whether, 
4>y  reposing^  that  trust  in  the  defendant  the  testator  was 
hot  prevented  fram  making  a  new  will.  The  defendant 
ought  to  have  told  hita,  that  if  he  did  not  put  it  in  his 
will,  he  would  not  do  it.  Instead  of  that,  he  promised 
to  do  it ;  upon  which  the  testator  refused  to  make  a  new 
Urill.  I  am  quite  relieved,"  added  the  Master  of  the 
Rolls,  "from  any  difficulty  as  to  the  statute  of  frauds* 
The  question  is,  whether  the  confidence,  that  the  defen? 
dant  would  perform  .the  trust  which  he  undertook,  did 
not  prevent  the  testator  from  making  a  new  will.'*  The 
Court  accordingly  ordered  the  defendant  to  pay  the  in- 
creased sum  out  of  the  assets,  with  costs ;  and,  if  the  as- 
sets were  not  sufficient  for  the  costs,  that  be  should  pay 
them  personally,  (a) 


(a)  Treats  arising  or  resulting  by  implication  or  construction  of  law,  or  trans- 
ferred or  extinguished  by  art  or  operation  of  law,  are  etccpted  io  the  statete  of 
foods;  ftod  hence  if  land  be  purchased  by  one  person  with  the  moo*?*/ another 
who  receives  •  deed  in  hie  own  name,  the  trust  in  ft  von  r  of  tfee  person  •idranciog 
the  consideration  may  be  proved  by  parol.  %F<mb.  Trtat.  qf  jfy.  119.  Amb. 
409.  Jacksm  d.  Karu  r  Slernbtrgh,  1  Johns.  Cos,  153.  Fook  v  Colvm, '-  Johns. 
B*p,  215.  Gregorys  Lessee  t  Setter,  1  DatU  fg&  Mc  Gvire  at  al.  w  Mc  Gorm,  4 
DesauU  Eq.  Rep,  491.  Bobfitfl  v  Burr,  !l  Johns.  CK  Rt*  403.  Boyd  v  JUpfm** 
1  Johns.  Ch.  Rep.  582.  But  if  the  person  who  set  op  a  resulting  trast,  bat  in  fact 
paid  no  part  of  theeaosideAtion  money,  he  will  not  he  allowed  to  show  by  parol 
proof  that  the  purchase  was  made  for  hit  benefit.    Botsfwd  »  Burr.  sun. 
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-.**  The  figures  between  [    ]  brackets,  in  the  margin  cfftk* 

page,  refer  to  this  Index. 


Access, 

want  of,  cannot  be  proved  by  father  or  mother ;  196* 

nor  by  their  declarators  after  their  death.     Id. 

may  be  proved  by  circumstantial  evidence.  117. 
ACCESSARY, 

conviction  of  principal,  how  far  e vi  dence  against.  248' 
ACCOMPLICE.     See  tit-  Principal'. 

in  felony,  a  competent  witness;  30,  31.  33. 

thought  promised  a  pardon  or  reward ;  Id. 

though  separately  indicted,  33. 

though  convicted,  if  not  attainted.  Id. 
act  of,  evidence  against  the  rest,  when ;  76. 
declarations  of,  accompanying   the  act,  when   evi- 
dence. Id. 

principal  felon,  witness  against  accessary*  33. 
in  misdemeanors,  competent ;  33,  34. 
in  tresspass.  33. 

confirmatory  evidence,  how  far  necessary.  34. 
dying  declarations  of.  217. 
ACCORD  AND  SATISFACTION, 

evidence  under  non-assumpsit  131* 
ACQUITTAL, 
in  Court  of  Exchequer,  on  information.  276.  See  tit 

Exchequer. 
in  criminal  prosecution,  not  evidence  to  disprove  the 

fact  in  civil  suits.  260* 
,  by  foreign  court  of  competent  jurisdiction.  270. 


4 


by  original  btiok  of  a<  ' 
mined  copy.   Id. 

:  c  In  court  of,  conclusive  in  questions  of  pi 
■266,  267. 

on  all  courts  and  persons.  267,3 
proof  of.  3M 
in  foreign  court  of,  conclusive  evidence  In  this 
country,  when;  267. 

though  founded  on  particular 

ordinances ;  268. 
conclusive,  upon  wbit  points; 

Id. 
when  condemnation  is  general. 

Id. 
when    not   conclusive, 
not  Admissible.  568. 
ADMISSION.     See  tit.  Confession,  Answer  in  CI 
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ADMISSION,  (conlinued.)* 

1  .against  interest ;  266.  207% 

entry  by  deceased  steward,  &c.  chgaring 
himself*   Id. 
by  agent*    See  tit.  Agent. 
by  party  to  suit,  evidence  against  hi» ;  74*  82. 
on  record,  though  merely  trustee  *  14. 
interested,  though  not  on  record.  Id* 

of  rated  inhabitant,  on  question  of  set- 
tlement^ Id* 
of  party,  for  whose  benefit  th%  action,  is 
brought*  74.  75.  :  # 

.    by  attorney,  when  evidence  against  bm  client. 

n-  .  r  effect  of.  83. 

of  defendant,    evidence    against    co-defendant, 
when;  75* 

in  action  of  covenant,  Id. 
in  action  of  trespass ;  76. 
to  get  rid  of  an  action ;  82*  83/ 
in  criminal  cases,  not  evidence  against 
others  except  as  an  act  done,  or  at  ac- 
companying an  act.  76. 
*f  defendant, 

proof  that  defendant,  in  his  *xamin£- 
,  tion  before  commissioners  of  bank- 

rupt proved  his  debt,  is  not  evi- 
dence against  bim  of  the  petition* 
tug  creditor's  debt ;  nor  ^evidence 
against  a  co-defendant,  84. 
of  one  jointly  interested  with  others,  evidence 

against  the  rest.  75. 
of  partner  evidence  against  co-partner,  when,  75* 
286. 

after  determination  of  partnership.  75. 
acts  of  part/,  amounting  to  admission*  82* 
tenant  cannot  dispute  his  landlord's  title,  lftlv 
receipt  of  tithes,  evidence  of  being  parson,  when. 

18K 
acts  of  ownership,  acquiesced  hi.  8$;  137* 
admission,  in  recital  of  deed,  83. 

In  grant  to  a  corporation,  Id*  * 

in  answer  in  Chancery,  Id. 
in  examination  of  bankrupt  before  com- 
i  jftissiooers,  evidence  against  him,  at- 
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INC  EX; 

■t 
ADMISSION,  (eotaimedry 

though  the  quejtfi©ns.n$ay  have  been 
irregular.  .8jt._  .. 
whole  of,  to  be  taieu  together,  .79.     *     - 
. ADULTER*,.'  ;-,    ■■    .     '    .      ■    n*    i  -- 

■  ?.-.  MtfwMbr,  .,    <> 

confession  of  wife  Dot  evidence  /or  hus- 
..  band*  65r 
!      \.    :■  .ceiBveraaJioas  between  her  and  Defendant, 
evidence  against  defendant.  Id. 
manner  of  plaintiff's  living  -w'itb  1 
/•'    .  ■   dWyJwr*b<*w"i  Id. 
■^  or,  their  letters,  when   living 

*...  ,,  ..'  .'     «■:    -    ■    *«*•  Id- 
several  acta  of  adultery,  may  be  prf 
.   within  the  J  ;   140. 

or,   indecent   familiarities  before 
the  time.  140.  , 
.    ..  .,     4  wife's  character  for  chastity  not  to  be  in- 
quired into  by  plaintiff,  unless  attack- 
:   ,  qd.  1,46. 

I  wife's  general  bad  character,  injuiti^a- 
:,    , ■■■        .  tion.  14*.       .  ,...-. 

or  particular  acts  of  aduHery,  be- 
-     ■     ,.-.  fqife-M.  ./-,'     . 

or  that-  she  made  Hbo,  first  ad- 
i  ■  ,.-  ii  vajicc  148. 

the  plaintiff's  crim.  mo.  with  other  wo- 
.*ii    .     men-. Id.  ..... 

wife 'j  letters,  to.  defendant,  pot  evidence 
for  defendant ;  65..  .  -,  rf  ,-       . 

wife's  declaration  at  the  time,  of  eloping, 
evidence.  220.  , 

AFFIRMATION.    See  tit.  q*qker. 
AGENT,  ,     .; 

admission. 'of,   whea.evidenceiagairwt  principal  : 
-i.       7?— 82.      ..:.., 

'  at  the  time  of  the  contract,  77. 
within  the«cope  of  authority.  78. 
deceiptby  agent.  77.     . 
■    ,   v'        letter  of  agent.  Id. 
•i  proof  of  admission.  77.  78.  See  tit. 

.    vJdmMstod. 
of  wife,  as  agent  of  husband.  71. 
.f*       (act  of  agency  must  be  proved  i  79$z 
proof  of  agency.  79. 


1  N  D  EX.  «* 

AGENT,  (continued,) 

competent  witness  for  principal;  99. 
to  prove  a  sale.  Id. 
who,  such  an  agent.  Id. 
AGREEMENT- r  See  tit.  Contract  and  Stat,  of  Frauds. 
blank  in,  when  to  be  supplied  by  parol  evidence. 

47*. 
for  lease,  when  a  present  demise.  462. 
consideration,  when  to  be  specified  in  memoran- 
dum of.  367. 
«    discharged  by  parol,  when.  498. 

mistake  in  drawing  of,    whfen   and  hQW '  recti- 
.  fied.  £11. 

x:       for  easement,  (as  for  use  of  way,  Sec.)  may  be 
-       by  parol.  354.  36a. 

to  answer  for  another's  debt,  <Je-^\ 

fault,  Sec.  I 

on  consideration  of  marriage.       j    See  tit, 

for  sale  of  lands,  or  any  interest  ?    Stat*  of 

in  them,  &c.  |     Frauds. 

not  to  be  performed  withi 

year. 

parol  evidence  not  admissible  to  vary  or  contradict ; 

492.  495. 

as,  to  shew  that  a  different  quantity  of  goods  was 

contracted  for;  494. 

otherwise*  as  to  a  variation  in  time  or  mode 
of  delivery.  Id. 
declaration  of  auctioneer,  not  to  varyxcoadftiona 
of  sale.  494.    See  tit.  Evidence. 
stamp  not  requisite,  when.  462—466.  *  See  tit.  Stamp. 
Specific  performance  of.    See  tit.  Specific. 
ALIBI, 

remark  on  proof  of.  249. 
AMBIGUITY, 

latent,  explained  by  parol  evidence ;  467. 

grant  of  manor  of  S.  there  being  two  of  %*t 

name;  Id* 
devise  to  two  of  the  eame  name.  Id. 
mistake  in  devisee's  name  ;  Id. 

in  the  description  of  the  premises ;  468. 
in  the  name  of  the  fond.  Id. 
patent,  in  deed  or  will,  not  to  be  so  explained ;  473. 
474. 

but  tie  circumstance  of  the  testator  may  km 

87  r 


*®  INDEX. 

•  »     V 

AMBIGUITY,  (continued.) 

shewn  to  help  the  construction.  474». 
blank  in  will ;  475.- ' 

in  written  agreements,  which  need  dot  b^ 
in  writing*  475.         *  * 
ANSWER^  a 

in  Chancery.    See  tit.  Chancery*  .   i. 

APPROVEMENT, 
ancient  doctrine  of.  31. 

modern  practice,  in  its  stead.  32.    See  tk.  Accomplice- 
ARBITRATOR, 

-  opinion' of,  coaclusrre,  the  law  and  the  (act  being  left 
to  him.  73. 
ARBITRATION.    See  tit.  Award. 
ARTICLES  OF  THE  PEACE, 
exhibited  1ty  wife  against  husband  ;  70, 
affidavit  contradicting,  not  to  be  received.  71* 
ARTICLES  OF  WAR, 

how  proved.  323. 
ASSAULT, 
what  the  party  says  at  the  time  of  receiving  tbehurt, 

when  admissible.  220. 
conviction  for  the  same,  not  evidence  in  an  action -for 

the  assault.  260. 
but  if  defendant  has  pleaded  guilty  toihe  indictment, 
the  record  is  evidence  against  him  in  the  action. 
9MI. 
several  actions  for,  against  severaly— 'defendant  inane 

competent  for  a  defendant  in  another.  34; 
plaintiff  may  prove  any  number  of  assaults  within  live 
days  laid,  or  one  assault  beyond  tho  remo^e*t  dgy. 
146. 
if  defendant,  under  plea  of  son  assault^  prove  {be  as- 
sault on  the  same  day,  &c.  plaintiff  cannot  pJDvea^ 
taliault  on  another  day.  173.    -  ,  . 

ASSIGNEES  OF  BANKRUPT, 
'  -evidence  in  action  by,  or  against* 

See  tit.  Bankrupt.     Cttnmissivntrtof  Bankrupt 
ASSUMPSIT.    See  tit.  Mbn-A umntpsiis 
delivery  of  goodsr proved  by  shop-book, rwh#p.  210 — 

214. 
plaintiff  may  secover  lea  than  is « daaanded  in  the 
<      *W|ft.  16&. 

*  one,  who  has  received  money  for  defendant V  use,  is 

etiipttmt.  *4*«  *  -.:..' 


INDEX. 

ASSIGNMENT, 

of  lease,  how  made.  353.    ■ 
ATHEIST*, 

not  competent  witness.  18. 
ATTACHMENT, 

of  witness  for  contempt.  4. 
when  granted.*  5. 
ATTENDANCE, 

of  witness,  at  trial.     See  tit.  Witneu.  i 
ATTORNEY, 

proved  to  be  such,  by  book  from  the  Master^  oHke. 

330.  -     - 

admission  by,  when  evidence  against  bis  cltent.  79. 

83. 
In  action  by,  for  fees,  contents  of  billdelivered  may 
be  proved  by  duplicate  original.  395. 

bill  delivered  not  conclusive  against  an  addi- 
tional item.  85. 
not  to  reveal  confidential  communications  of  a  client 
!•*— 110.     See  tit.  Counsel. 
AUCTION, 
Mto  of  lands  by.--  365.     See  tit.  Stat,  of  Frauds. 
sale  of  goods  by.  378. 
AUOTIONBE&, 
agent  of  Beller.  375. 
agent  of  purchaser.  375. 

his  receipt  of  the  deposit,  when  sufficient  notice  of 
agreement.  375. 
AVERMENT, 
immaterial  what.  166,187.     See  also  tit.  Indictment. 
when  merely  matter  of  inducement,  need  not  be  strict- 
ly proved.  166. 
AWARD, 
evidence,  when;  and  when  conclusive.  254.  HOS. 

between  what  parties*  305. 
between  an  occupier  of  land  and  a  township,  as  t»  t] 
liability  of  repairing  a  road,  not  evidence  against  a 
succeeding  occupier.   198. 
conclusive,  on  all  mtttcft  referred,  (whether  of-  la 
or  fact;)  73. 

not  as  to  uiaUetB,-not  inquired  into.     39*,  8" 
matter  dehors,  to  shew  the  award  void,,  cannot  be 

proved  onder  plea  of  nosuth  •terms'. .  148. 
la  action  upon,  submission  and  execution  of  award  to 
be  proved ;  319. 

submission  of  all  parties  must  be  shewn . 


m 

BAII*  j 

not  competent  witness  for  principal.  .40. 
BAILIFF, 
proof  of  his  acting  under  the  authority  of  the  dwifT. 
80. 
BANK-BOOK, 

evidence  to  prove  transfer  of '•took.  390. 
BANKRUPT, 
certificated,  not  competent  for  assignees.  Under  A  se- 
cond commission,  unless  he  has  paid  fifteen  shil- 
lings in  tbe  pound.  51.  103. 
competent,  in  action  by  assignees  to  recover  money 
levied  under  an  execution  on  warrant  of  attorney, 
to  prove  defendant's  knowledge  of  his  insolvency. 
52. 
commissioners  of,  their  proceedings.     See  tit  Com- 

missioners. 
competent,  6n  proof. of  certificate  and  of  release  to 
assignees  of  his  share  in  the  surplus.  108.    , 
general  release  sufficient.  Id. 
competent,  after  second  bankruptcy,  when-'  51.  103. 
declarations  by,  at  the  time  of  absenting  himself.  21a. 
'  incompetent  to  -increase  the  fund ;  51. . 

to  prove  his  own  act  of  bankruptcy,  though 

released;  51.  103.  ... 

to  explain  an  equivocal  act;  Id. 
to  prove  petitioning  creditor's  debt*£  Id. 
to  support  the  commission,  even  after  certi- 
ficate and  release;  Id* 
incompetent  to  prove  antecedent  act  of  bankruptcy. 

51*  108. 
creditor  of,  not  competent  to  increase  the  fund  ;  52. 
nor  to  prove  a  commission  regular,  Id. . 
or  act  of  bankruptcy  at  tbe  opening  of  thg  com- 
mission. 53. 
after  selling  his  debt,  may  prove  the  petitioning 

creditor's  debt ;  52.  (4) 
or  may  support  the  commission.  Id* 
petitioning  cannot  support  the  commission.  52. 
may  defeat  a  commission.  Id. 
or  cuttdown  his  own  debt. .  Id. 
after    releasing  bis  debt  to  the  assignees,  may 
prove  tbe  act  of  .bankruptcy..  J  ^3.  . . 


BANKRUPT,  (continued.) 

wife  of,  may  be  examined  as  to  his  effects.  69. 

examination    of    bankrupt,   evidence    against    him* 
though  the  questions  rpay  have  been  irregular.  84.     ' 
BARGAIN  AND  SALE, 

•  enrolments  407.   ,  ,, 

indorsement  of,  evidence  of  enrolment,  .when. 
310,  407.  • , 

.   of  freehold  interest.  407.  4Q£. 

copy  of  enrolment  of.  410.  i,   , .  * 

.  '"ofahtCtel  interest.  Id,  •  „    .   . 

copy  of  enrolment  of,  proof  of  deed  against  whom. 
410. 
BARON  (Court,)  (See  tit.  Manor-Court.)  . 
roll*  of.  333. 

ancient  writings  to  prove  custom ;  333*  334* 
though  not  signed  by  a  tenant.  Id* 
Impaction  Qf.  346.  347. 
BARRETRY, 

conviction  of,  cause  of  incompetency*  24. 
BASTARD 
endeavour  todonceal  birth  of,  how  and  when  punish- 
able. 13d* (*) 

•  prisoner  maybe  found  guilty  of  concealment,  wheth- 

er tried  on  coroner's  inquisition  or  on  bill  of  indict- 
ment. 131.  (*) 
BASTARDY,  (See  tit.  Legitimacy.) 
appeal  agabhst  order  of, 

married  woman  competent  to  prove  the  crim. 
con.  72. 

not  to  prove  any  other  fact,  as     v 
want  of  access,  &c.  Id. 
witness  not  compellable  to  acknowledge  him- 
self the  father.  223.  ,    ,    > 
BIGAMY, 
in  prosecution  for,  second  wife  competent  after  proof 

of  first  marriage.  70. 
exception  in  stat.  pf,  where  either  party  beyond  sea 

for  seven  years,  &o.  159.  (*) 
second  marriage,  tfter  sentence  of  divorce  or  sentence 
of  nullity,  not  within  the  statute.  26$#. 
BILL  OF  EXCHANGE  AND  PROMISSORY  KOTE, 
acceptor  may  shew  want  of  authority  tn  the  drawer  to 
-    draw  tbebilL  £5. 

on  a  question,  whether  the  acceptor  gave  an- 


554  rktofex: 

BILL  OFEXCHANGE  4ND  PROMISSORY  NOTE, 

(continued.) 

,      '    fbority  to  the  drawer  to  draw  a  particular 
bill,  a  general  authority  for  thai  purpose 
'     ,  may  be  she wn,  139. 
acceptance  vacated  Ijy  sentence  of  foreign  court.  27  O. 
drawer  of  ackommodation  bill  not  competent  Car  tkp 
.    acceptor  (the  defendant)  to  prove,  thai  ait  indorsee 
.(the  plaintiff)  took  the  bill  for  an  usurious  consider- 
ation. 49. 
Indorser,  whether  competent  to  prove  the  considera- 
tion usurious  i  55. 

may  prove .  the  bilL  not  available,  for  want  of 
stamp.  la. 
BILL,  in  Chancery.    See  tit  Chancery*        , 
BILL  OF  EXCEPTION, 

what,  and  by  whom  to  be  had.  233,  234. 
.  on  trial  at  bar,  or  at  nisi  prtus  233. 
whether  in  criminal  cases.  234. 
not  at  quarter  sessions*  Id. 
lies  only  where  writ  of  error  lies.  Id.     . 
BILL  OF  LADING, 
signed  by  deceased  master,  evidence  of  property  ia 
the  consignee.  20?. 
BILL  OF  PARTICULARS,  (See  tit.  Particular.) 
BIRTH, 
time  of,  proved  by  the  dclaration  of  deceased  parent, 
195. 

or  by  the  declaration  of  surgeon  who 
attended.  196. 
place  of,  cannot  be  to  proved.  195* 
BLANK, 
parol  evidence  to  supply,  when*    Sac  tit.  Evidence, 
and  tit.  Ambiguity* 
BOND,  (See  tit.  Won  est  factum.)  - 
alteration  or  rasure  by  obligee,  avoids  thfc  bond.  183. 
non  est  factumj  evidence  under.  192.    See  tit.  Norn 
est  factum* 
solvit  ad  diem{ 

presumptive  evidence  of  payment  after  20 
years*  119?  ~ 

wlien,  within  that 
time*  Id. 
rebutted  by  proof  of  payment  of 
interest,  Id. 
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by  indorsement  by  obligor* 

or  by  obligee,  Id. 
by  admission  of  debt,  Id. 
by  residence  of  obligee 
abroad  for  20  years, 
119.  (6). 
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private 
of  rector  deceased,  evidence  of  ecclesiastical 
dues.  199.  202. 
"'•*'•      of  corporation.    See  tit.  Corporation. 

of  tradesmen,  when  evidence  of  dilivei?y  of 

goods.    210.  214.     See  tit.  tradesman. 
notice  to  produce.  394.  .  , 

rule  to  produce.  388.  389. 
#    public,  ' 

of  bank  to  prove  transfer  of  stock.  390. 
of  Master's  office  in  K.  B.  to  prove  a  person 

attorney.    330. 
of  navy  office,  to  prove  death  of  a  sailor.  Id. 
of  parish,  for  copies  of  rates,  329. 

for  recdtrding  indentures  of  appren- 
ticeship; Id. 

to  prove  election  to  public  office, 
330. 
of  prison,  to  prove  time  of  commitment.  Id. 

not  to  prove  the  cause.  331. 
logbook  of  ship,  to  prove  time  of  sailing.  330. 
tloyd's  books,  evidence  of  a  capture  of  skip. 

331. 
poll-books  at  election.  Id. 
official  paper  at  the  customs,  containing  an  ac- 
count of  a  ship's  cargo.  Id. 
office-book  of  secretary  of  bankrupts.  Id. 
inspection  of.  345. 
ctotry  in,  how  proved.  338. 
day-book,  not  Evidence  to  contradict  pfcrkli- 
register,  332. 

o/  prison,  evident^,  when.  33L 
BOUNDARY, 

hearsay,  evidence  of.  197.198. 
perambulations,  evidence  of.  19fc 
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BRIBERY,  .  \\  ,  Bt. ;:.  .  „'         ^ 

o  ,    .   UiforH^^  on  struts  agpin^t,,  -,. 

party  bribed,  qq^petent  witness. 
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*  premfojor j  wte  &i  veq  (or  brifce,. 
* '    evidence  (heMgb  .unsUipped. 

•  «*  4^4» 

BROKER,  (See  tit*  yfr***/.),   .       -    >      , 

of  policy,  competent,  though  He  Jus  signed  as 

underwriter*  39.       .. 
.  entry  ojf  iu  his  bpok,  c  vktepc*  of  bargain,  36*. 
.  bought  and  sold  notes.  Id. 
BUW^ARV, 

on  indictment  for  burglary  and  for  larceny,  if  no 
burglary  proved  nor  l?urceny>  proved  at  the 
time  of  the  supposed  burglary,  evidence  of  a 
larceny  on  a  former  d*y  is  not  admissible.  1^2. 
prisoner  may  be  acquitted  of  the- burglary, and 
found  guilty  of  the  larcpay*  }64%  v '. 
BURNING  in  the  hand, 

benefit  of  clergy  without,  when,  %$*27. 
competency  of  witness  stored  ,by  it.  ?6.' 
pf oof  of  the  burning.  2r*28. . 
other  punishment,  in  lieu  of,  27. 
BUSHEL, 
sale  of  corn  by  any  but  Winchester  bushel,  illegal. 
488. 

•  s 

I    *  ..  .       - 

CAMDfiN* 
history,  whether  evidence  of  a«pstom.  338. 

GAllRJUfR*   . 

delivery  to.  382.  , 

/  effect  #f  payment  of  money  into  court,  in  action 

against.  151.  ,-.  :K  ".. 

CERTIFICATE,  ,      > 

of  ordinary,  as  to  legality  of  marriage.    262. 
of  English  vice-consul  abs^ad,  not  evidence  of  amount 
i,  of§a]eofgoo4*.  306.    .    •    , 
of  parish,  signed  by  three  officers,  but  sealed  only  by 
twotb*d,416. 
CHANCERS, 
decree,  not  i**de  against  defendant's  answer  contra- 
dicted by  a  single  witness.  60.  1 I  $. 

evidence  against  \^hom,  and  of  w  hat,  28 1  • 
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CHANCERY,  (continued.) 
proof  of;  313.  314. 

previous  proceedings,  when  to  bfe  proved* 
314. 
proof  of  ancient  decrees.  309, 310. 
bill,  when  evidence  and  of  whit.  282. 

not  evidence  of  pedigree.  Id. 
qjiswer,  evidence  against  the  defendant ;  283.  284. 
*         how  far  evidence  for  him,  when  produced  by  the 
other  party.  284. 
.  taken  altogether,  net  in  parts*  280*  - 
'  Evidence  for  defendant,  In  issue  on  bill  for  discov- 
ery, when.  60. 
*  .     of  defendant,  not  evidence  agaijist  co-defendant. 
-r         285. 
■       of  fain  or,  by  guardian,  not  evidence  against  him*. 

'  Id. 
:  *    of  occupier  of  land,  evidence  against  a  succeed- 
ing occupier,  in  tkhe-cause ;  284.  and  ^exam- 
ined copy  of  the  answer*  sufficient.  295, 
of  partner,  evidence  of  joint  debt  against  co- 
partner, Id.  % 
not  evidence  of  the  partnership.  285* 
of  wife,  whether  evidence  against  her,  (titer  has* 
band's  death.  285. 
proof  of  ans  wer,  314, 

bill  to  be  proved,  to  let  in  the  answer* 

Id. 
examined  copy  of,  sufficient  proof;  Id. 
swearing  of  answer  presumed ;  315. 
on  indictment  (ot  perjury,  otherwise* 
Id. 

» 

So,  in  action  for  malicious  prosecu- 
tion. 315.   . 
deposition*,  evidence    between  what  parties,    and 
when ;  286.  287. 

not  evidence  for  deponent,  though  made 

without  interest.  287. 
in  question  of  pedigree,    not  evidence 
against  a  stranger,  when  the  same  point 
'  is  in  issue.  T80* 

evidence  of  custom,  tolls,  &c.  193.  287. 

unless  post  litem  mot  am.  Id.  ' 

''  not  evidence  for  or-  against  a  stranger 

287. 

*8 
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CHANCERY,  (continued.) 

wben  in  question  of  toils  or  custom, 
■•■.    »        *      &C.287. 
«>  1-  -'  ^    ! s. «  ant ^ectiomable,  because  the  interroga- 
tories were  leading*  287. 
alter  dismissal  of  bill,  when  evidence.  388. 
debtee  esse,  not  evidence  J>efore  answer 
i  .  tputift;  288.  289*.. 

unless  defendant  in  contempt,. 

••—  «'  '   f'+   i     -      j    ■'    ■    ;     •  Id. 

or  has  refused  to  answer, 

Id. 
or  neglected  to  croafrtex- 
amine.  289. 
order  for  reading,  on  trial  at  law.  299*  (316. 
proof  of  depositions.  315.  319* 
bill  and  answer  must  be  shewn,  i&igme* 

ral ;  313* 
exceptions*  Id. 
CHARACTER, 

:  infamy  of,  when  incapacitates  a  tiritnass.  23.  24.    See 
tit.  Witness. 
of  party  to  suit,  examinable  if  put  in  issue.  145: 

in  action  to  set  aside  a  wiH,  for  fraud  ooq*mit- 
ted  by  defendant,  evidence  of  bis  8*44  char- 
acter not  admissible ;  145.  •  ;  v  ■  ^ 
nor  in  an  information  lor  keeping  Jatpe  weight?. 

Id.  .  ■  ■'■  j    -  ..t  v*  -^ 

in  an  action  for  slander,  plaintiff  may  give  evi- 
dence of  his  character.  14$. 
in  action  for  adultery,  character  of  plaintiff  *< 
wifetnot  i>e  inquired,  into*  unl?s*iattacked. 

evidence  of  character  itf  mitiBatton  of  dama- 
ge^ when;  146*  146V,     .  ., 

in  acttoxv  for  ctmu  icon,  wife's  general 
badi character.  Id.    * 
1  -  -    that  defeqdftat  was  generally  suspected 

>  *rf  the  crime  as  evidence  inaction  for 
'  :*  '  •  a  likely* 'unftaiggneral  issue;  other- 

r*  i  *     wise,  where  ^defend  tot  justifies;  146. 

evidence  of  character,    ..'.;  , 
\-  •       ■  ■  in  an  motion  for  mahciouaprosecution.  147. 

r*  '       ».i  *•-•.    ..      •■  (Seech. JHap<v)'».n 

of  witness,  may  be  impetched  :by  general  evidence. 
<V  229.930.    See  tU.  flWa*. 
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CHARACTER,  {continued.)  v  *«•■"..-;  %A'  l-:i.  ■'/.... 
-   >.     not  by  fke  party  p* odocfeg  him.  2Kb 
how  supported*  if  attacked.  229. 230. 
r;#f  *soe*&d  subscribing  witness  to  «  will,  given  it 

evidence,  wben,  2&9.>440« 
CffARTER,  '•     i..:; 

*  e*plained  by  usage*  when*  4Zfr*MT%. 

J  resumed  from  length -of  possession*  124 
AKE&1L-PA1LTY,  \/ 
Dot  to  be  contradicted  or  varied  by  parol  evidence. 

/.     See  tit.  Evidence. 
QMfLDREN, 

when  competent  witnesses.  16.  If. 
tJHlROGRAPH, 

of  fine.  510; 
ONtDCTMSTANTIAL  Evidence,  116. 

See  tit.  Presumption. 
CLERGY, 

benefit  of,  restores,  competency,  when*  26. 
K'?     *      who  entitled  to,  without  burning  in  the  hand, 

27. 
COGNOVIT,- 

need  not  be  stamped.  461* 
•    otherwise,  if  it  contains  an  agreement  Id. 
COLLEGE, 

'sentence  of  enufekm  by,  when  conclusive.  277. 279. 
COMMISSIONERS, 
-   of  bankrupt; 

may  compel  witness  to  attend,  6. 
f  arrti  allow  expenses.  6* 

'  - '  '  •  -teay  examine  bankrupt's  wifei^sL 

proceedings  of,  evidence  of  the  time  of  bankrupt* 
$y  afterthe  witness's  death.  391. 

conclusive  of*  debt,  in  action  for  credit- 
'  *   .   or'*  share;  294. 

evidence  uadetst  49  G.  3.  c.  121.  s.  10. 

evidence  of -pel itkuring  creditor's  debt, 

'*"    '  '     4c  in  actions  by  or  against  the  as* 

sipioes,  unlee*  notice  be  given,  &c.  292. 
'•* '  .  vimt  notice  to  be  given,  of  intention  to 

dispute  the  proceedings ;  292. 29& 
•* r  s^ttvice  of  notice,  whatmiEcient ;  293. 

notice  pat  considered  as  part  of  defen- 
-i.'.         ....     imf*  evidence,  29a 

examination  of  bankrupt  evidence  against 
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COMMISSIONERS,  (continued.) 
of  bankrupt, 

•  him,  though  the  questions  maybe  irn 
proper ;  293. 

examination  containing  the  substance  cxi 
what  the  bankrupt  said,  when  suffi- 
cient. 294. 

document  referred  to  in  the  examina- 
tion, to  be  considered  as  part  of  it. 
294. 
Reposition  of  petitioning  creditor  admis- 
sible, though  he  himself  would  not 
be.  294. 
such  depositions  only  as  are  read,  are  to 
be  considered  as  in  evidence.  294. 
t  '  not  conclusive,  though  no  notice.  293. 

not  evidence,  between  other  persons 
not  claiming  under  the  commission. 
292. 
on  indictment  for  perjury  before   the 
commissioners,    strict  proof  of   the 
bankruptcy  is  necessary.  294. 
produced   from  the  proper  custody — 
and  hand-writing  of  a  commissioner 
must  be  proved.  292. 
by  act  of  parliament, 

sentence  of,  when  conclusive.  2SI. 
pf  excise, 
condemnation  "by,  conclusive  of  right  of  seizure ; 

273-  27f. 
depositions  before,  in  presence  of  the  other  party, 
and  signed  by  witness,  evidence  after  the  witness' 
death*  304. 
of  iacloanre, 

may  summon  witnesses.  7« 
(COMMON,    (See  fit.  Custom.)  "' 

bf  custom,  *  * 

• '  other  commoners  inc6mpeteftt,  if  "the  "custom  the 
■  •      same*  48*  47. 

•    proof  of,  by  hearsay.    See  tif.  Custom. 
in  action  for  disturbance  of,  defendant  may  prove 
'  his  righr  to '  departure  Hifider  general  issue.  134U 

*    by  pnresreription,  '  - 

.    be^rs&yv  evidence  of  a  prescriptive  right  abridging 
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COMMON,  (continued.)  .  • 

a  general  right,  205,  206. 

though  general  right  not  Bet  out  pn  the  re- 
cord. Id. 
others  claiming  under,  competent.  46,  47. 
by  vicinage* 

one  commoner  not  competent  for  another*  47- 
COMMON-RECOVERY,   • 
deed  to  make  a  tenant  to  the  writ  of  entry,  when  evi- 
dence of.  313. 
COMPARISON  of  band- writing-  427,  428. 

See  tit  Hand'Tvriting* 
fcOxVJPETENCY, 

of  witness.    See  tit.  Witness* 
COMPOSITION, 

real,  for.  tithes,  not  presumed  from  usage.  124. 
QONCE^LMENT, 

bi  birth  qi  bastard  child,  how  punishabte.  130. 
CONDEMNATION/ 

Sentence  of,  in  exchequer,  273.    (See  tit.  Exchequer 
and  Commissioners.) 
CONDITION, 
in  deed, 

parol  evidence  not  admissible  to  vary*  481. 
of  sale, 
not  to  be  varied  by  declarations  of  aucttaneer, 
493,494.    • 
CONFESSION,  ^ 

of  priaauer,  evidence  against  him,  86,        •  > 
not  evidence  against  others,  .87.  . 
to  be  Ukeo  altogether*  87. 
on  examination  before  magistrate,  though 

not  signed  by  prisoner  ;  96r  41* 
examination  of  prisoner  09  oath  n»t  admis- 
sible; 87.  » 
if  purporting  to  be  qn  oath,  evidence  that  he 
was  not  sworn,  is  not  admissible*  id* 
under  threat  or  promise,  not  evidence*  86. 
discovery,  in  consequence  ofe  may  be 
shewn;. 88.  r    . 
in  jtogh  treason,  89. 

.  proved  by  two  witnes#ee  sufficient  to 
convict;  89. 
sufficient  to  convict,  if: proved  by*a  sin- 
gle witness,  wb<ft  the,  overt  act  is  a 
qirect  attempt  against  the  life  of  thd 
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C0J4FESSJQJ&  (contit^d.) 

king,  90.  ,  ..  ', 

.- .  M         and  .confirmatory'  ^cw^  hi  ail  cast-. 

.  r  ,  •   ■ -  }$■ 

evidence  of  eol  lateral  facts ;  90. 

eB^e^h,hed;.2ir.,      ' 

of  witness  to  a  will,  evidence  agaijieUbe.  will;  217. 
■„-  .     .  eyidencp  of  good  character,  of  the  otter  witness, 
es  deceased,  may  be  given  in  aiiairer'.  229. 440 
CONSENT*.  ..,".'., 

o'o  indictment  for  coursing  deer  "  mikfvf.ttt  eotuen 
jb/  tfawmer,"  the  want  of  consent  .must  Ibe  shewr 
158.  '      ' 

CONSIDERATION,  .  ,'    . 

of  agreement,  within  s.  4.  of  stat.  of.fraudi  uiust  b 

stated;  367,  368.  ~* 

.of  bargain,  within  b.  17.  need  not,  3&£  ' 
in  deed,  481. 
another  may  be  proved,  besides  that  £  481—483. 
though  no  const  deration  stated,  482'. 
or  "  for  divers  considerations ;  Id. 
in  deed, 

of  greater  or  less  value,  482,  483. 
difterest  consideration  may 'be  shewn  ia  case 
fraud,  &c.  4  3,  484.  '     ' 

not  by  party  supporting  the  deed.  483. 
CONSPIRACY,  .  '  ' 

on  indictment  for,  the  wife  of  one  defendant  ri 
,.  a  witness  for  tbe  others.  66. 

the  act  of  one,  in  pursuance 
.".,'.  the  original  plan,   eviden 

■'     ;,■  against  the  rest.  76. 

what  one  has  said,    as   to   I 

■-     ...      ,  share  of  another  in  the  tra: 

action,  or  as  to  the  comm 

olyect,    is    not     eviaer 

against  that  other.  IT. 

*    rtM«vietu»nof,  renders  incompetent  when.  24 

CONSTABLE,  ^    ^ 

appointment  of,  need  not  be  proved,  when  ;  1 
proof  of  acting  as  such,  sufficient.  Id. 
CONTRACT.    See  tit.  Agreement  and  Stat,  of  Frm 
action  on  contract  for  sale  of  land,  &c.   See 
Stat.  tfFrawk. 

■wine,  .. 
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CONTRACT,  (continued.) 

between  master  of  ship  and  -seaman  to  be 'in 
writing;  489. 

not  void,  though  not  in  writing ;  Id . 
if  in  writing,  not  to  be  varied  by  pa- 
rol evidence.    Id. 
to  be  produced  by  the  master  ;  387. 
mercantile, 
usage,  when  evidence,  in  construction  of;  498L 
•492. 
of  service  for  year,  wages  due  in  proportion  to 
*  the  time  of  service ;  492; 

'  .to  be  proved,  as  set  out  on  the  record ;  168 — 170. 
article  as  to  liquidation  of  damage^  need  not  be  set 
outj  169^  '     l-  ' 

CONVICTION,  "       *      ' 

on  game  law*4  157. 

party  informing  need  not  disprove  Che  several 
4    ,      .qualifications  ;  157. 
by  magistrate, 

when  to  be  drawn  up ;  342. 

conclusive  evidence  tor  him,  in  an  action,  until 

quashed,  provided  be  had  jurisdiction.  278, 
cases  of  excess  of  jurisdiction ;  279k        .    . 
^  informality  of  conviction  cannot  be  taken  advant* 

.       age  of  in  an  action  ;  280.    . 
for  not  repairing  a  road,  evidence  of  liability  ;  243* 
.  ,  251. 

for  assault,  not  evidence  in  action  for;  260.' 
of  bigamy,  evidence  against  legality  df  marriage  in  a 

civil  action.  $59. 
of  pfiucipal,  evidence  against  accessary,  when ;  248. 
.  ip  criminal  cases,  whether  evidence  fn  civil ;  256— 

pot  conclusive  as  to  the  time  of  committing  the  of- 
fence. 238. 
'"  party  convicted,  entitled  to  copy  of  conviction.  341. 
reward,  for  prosecuting  to  conviction,  in  what  cases ; 

v>5  |*tyM*8  incompetent  on  tonvitfion,  when ;  23,  &c. 

*  .       proof  of  judgment,  necessary;  26. 

Cpiar»j[aijd  *ee  tit.  Explicate,  JBnrobnA*,  fVritimf.)  . 
^^fjeiord,  5p7.  * 

under  great  seal,  Id.  ., 

wider  seal  of  court,  308. ' 
etamtnod  copy,  309. 


IjNDEl.  '     " 

COPY,  {continued.)  ,  t^.,%     .f    .-, 

proof  of  Id.    ■  ,    .'.,.'.'"-     "  * 

office  copy  ;  309.  310.       ,     '.,', -'_'.  /  ' 
,  authenticated  by  proper  officer t>  310. 
,  of  depositions,  not  evidence  in  other  courts, 

310.  .,  .,„,..    .:.., .:  ,   ;.    , 

of  record  of  acquittal,  how  obtained.  340,'.,,       ;f 
of  deed  toother  writing,  not  evidence,  when  the  orig- 
inal can  be  produced  ;  176.  ■ 

exception  to  the  rule.  \7J.  389.  392. 

admission  of  secondary  evidence,   ic   thp  case. 

of  ancient  private  writings.. 401.  _.  '" 

duplicate  original,,  when  admissible.  395. 

of  proceedings  before  commissioners  of  bankrupt; 

Ml.        ;  .,,,-,.■■." 

of  inferior, jurisdictions,  343—345. 
of  entries  in  public  books,  338. 

rule,  to  obtain  copies  of.  345 — 3-17. 
COPYHOLD, 

not  devisable,  within  stat.  of  wills.  430.{*) 
devise  ui,  good  as  declaration  of  uses ;  Id. 

attestation  and  signature,  not  necessary,;  Id. 
unless  required  by  the  terms  of  the  si/; 
■..■,  render.  Id. 

paper,  signed    by  copyholders,  evidence  as   to  cu; 
■    toms.  209. 
COPYHOLDER, 

inspection  ol  court-rolls  by.  347.  350.  ,   ■'.  (i   ...~j.'. 
CORONER,     See  tit.  Depositions,  Inquisition,        . 
CORPORATION,  j -'    , 

books  of,  evidence  between  the  members,  337.  ' " 
not  against  strangers.  I'd.  ..,,  \_[ 
-...'■  entry  in,  to  be  made  by  proper. officer-  Id.  - 
proper  custody  of,  to  be  shewn ";  Id.,  ~ 

corporator  may  produce., 405, 
inspection  of,  337.  ._    ,-.,/,,' 

deed  of,  does  not  require  delivery  ;  418- 
members  of,  competent  witnesses,  when  i  68.  60.  104. 
disfranchised,  how; {  104,     [/;■,'  r/-.  - 
teal  of,  how  proved.  309.  '  M  ■;  ■ '  i  i-  \  v 

costs,  '  '       "  ,; 

persons  liable  to,  not  competent;  49. 

bail  not  competent  foj-  principal ;  Id. 
governors  of  poor-bouse,  if  liable  to  coits  indi- 
vidually, are  not  competenL;  58. 


INi>$X.  *» 


I  « 

v      i    t  ■'"■  * 


COSTS,  (eertkmed.)  •    •-  *  '  ' 

competent,  if  Uftbje  Onty  ta^fefefpoMUJ  ea- 
parity:  Id. 
s^nff^s  ofltfeeV;  #tf6  IftdfeiBtottes,  Hot  com^eto*. 

""'    0.  49.       ' 
of  prosecution,  yben  allowed ;  91* 
on  taxation  of,  e*petW*  ttf\*ifai*8  ftwirdbWM  $!**-> 

expense  of  dtfposrtiooe  tyikcfe  abrttaAt*  Kttt  ai* 
lowed;  13.    .    ' 
COUNSEL,         '  *  «    ■    - 

j*ofes*U>n*f  confidence  wtth  cfleftitf  108^111. 
^oa$dentf*I  cbmmadicatiutte  not  kp:be  gWfenin  evi- 
dence, 108.  •   *         -     .  ■* 
though  proceedings  finished ;  Id. 
not  in  actions  between  third  persons* 
nor  after  dismissal  of  solicitor ;  Id. 
what  communications  privileged.  Id. 
solicitor  and  attorney  within  same  rule ;  id*      -      -v  J 
so,  interpreter  between  counsel  and  cKent:  109. 
person  not  in  attorney,  though  considered  as  such;  fcot 
vf  ^itMn  the  rule/ Id. 
/  of  what  facets*  they  amy  gWe  evidence  i 1 10. 
third  person,  who  hears  the  communication,  may  speak 

to  it.  109.  «        -  .    :  ^ 

communications  to  other  persons  not  privileged;  Id. 
COUNTERFEIT-MONEY.    See  tit;  Uttering.  ' 

COUNTERPART, 

of  deed.    See  tit.  Deed. 
COUNTY,  ;       *»f.v 

inhabitant*  of,  competent  on  ifrtfetmeatrfe#*oa'iwy air 
of  bridge,  when :  97.      ?v 
COUftT. ,   See  tit.  Admiralty  CAkmtoty,  BtcUiiastUaU 
of  exclusive  jurisdiction,  301    Se6fk*  Judgment. 
of  inferior  jurisdiction,  310.         'l0- 
proceedings  in,  how  proved ;  310. 

whether  a  party  has  a  rigftt'tb  a  copy  of, 
#  and  when :  343—849. 

COVENANT.    Seetit.Zte*f. 
COVERTURE, 
evidence  of,  under  non-cusnrnpsit ;  132. 

under  non  est  factum*  133. 
en  plea  of,  if  U  appears  that  the  husband  went  abroad 
'  above  seven  years  before  the  commencement  of  the 
suit,  the  defendant  ought  to  prove  him  alive  wiftbin 
that  timet  100. 

.  .    to 
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CREDITOR,  .  |  » 

of  bankrupt,  when  competent :  52.     See  tit.  Bankrupt. 
CRIMEN  FALSI, 

conviction  of,  incapacitates  witness,  26. 
CRIMES, 

what  incapacitate  a  witness,  23,  24. 
CRIMINAL  CONVERSATION.     See  til.  Adultery. 
CROSS-EXAMINATION.     See  tit.  Witncsu 
CUSTOM.     And  see  tit.  Tolls. 

that  lord  of  manor  shall  have  common  in  all  lie  .Ian  da 

demised,  void ;  486. 
not  admissible,  to  shew  time  of  entering  or  quitting    . 
farm  different  from  that  expressed  in  the  lease;  4tffi 
"to  quit  at  Michaelmas"  means  New  Michaei 
mas;  487, 
right  by,  though  not  expressed  in  lease ;  485. 
as,  for  beriot, 
or  way-going  crop,  Id. 
proof  of,  by  hearsay,  197,  204. 

hearsay  of  deceased  person,  though  he  claiuic  i 

under  the  custom.;   198,199. 
verdict,  though  between  other  parties;  352. 
depositions  not  evidence  against  stranger  to 
former  suit,  where  the  same  point  is  in  iasuc 
192. 
where  the  point  in  issue  is  not  the  same,  they 

we  evidence.  Id. 
paper  signed  by  copyholders:  209.       .  . 
court-rolls  of  manor,  and  ancient  writings.  202, 
If     .-!«.'    203.  333.-.         -      '•    '      :■;  >■ 
,"',-.■■":  proof  of  custom,  in  adjoining  parish  or  manor, 
not  evidence;  135.  s 

otherwise,  on  a  question 'of  tenure  in  one 
,■;   ■■-<-,:.:■  :•     of  several  connected  manors.  136. 
t  custom  proved  different  bora  that  alleged;  163. 


DAY-BOOK.-"-  See  tit.  Book.      >:.-•>. 
DEAF  AND  DUMB,  U 

,.  how  lo  give  evidence.  16. ■  yi,.4..-  ...»   :v  • 

DEATH,     -  ■■■,        >'-—  mim 

abroad,  evidence  of;>  169.  187t  .<--'<■:' 
presumed,  at  the  expiration  of  seven  years ;  159.    ' 
death-bed  declarations,   i  See  tit.  Declatationt. 
on  issue  as  to  the  death  of  a  particular  person,  the 
party  asserting  the  death  has  to  prove  it ;  159. 


DEBT.     (See  tit.  Bond,  Deed,  Afat  estfatMnt.)  '  * 
Aon  lofeign  jodgmedt—ihft  judgment  prima  feci*  evi- 
dence; 272. 
DECLARATIONS.    See  *iV  ^Am'ufons,   jBrtbatt, 
Hearsay* 
on  death-bed,    .1-  ,J  r*  .a><  r     '  *  >*f< .- • 

incM^iWl  cases,  **hldhce/*hetf*  215.  * 

where  a  sutiiequeot  statement'  Af'  the  deceased  Was 
taken  down  in  writing.    218»< '  -  * 

<      whether  made  toextreab;  a  Question  forthe  Gotsrt. 
216.  f  .^ 

Of  WpctmfUke  r  MT  • 
*    of  attainted  person;  not  evidence  $  Id.    ' 
•    in  civft  ease*, evidence*  217. 

confession  of  subscribing  pities*  fee  will*  Id, 
See  tit.  .Confession* 
DECREE.    5ee  tit*  Chancery. 
DEED.  See  tit.  Writing.- 
♦afnWguity  in,  how  eipfained.    SeetUt  4fnAfe**y* 
ancient  ^etplatned  by  usages  when;  4f  7.      i 
non  est  factum,  evidence  afrder.    See  tiu  Non  est  fat* 
tuttu 
»  ptesmeed  from  mage;  when.  IfiS^lM. 
variance  te  pt  oef  otf .  1  fO. 
'    proof  of  title-deeds,  in  action  by  vendor  against  vea«- 
deeJ^tiHU  •  •  • 

execution  of,  proved  by  subscribing  witness ;  411. 
dgniag;  41& 
.'  -'    -  '  .  oot  essential  to  a  deed,  Id. 

required  by  statute  of  frauds,  when.  Id. 
.  it'  ptflpBteticto  a£  .£&  deeds -aadee  power*. 

413.       .•"<■•,         .■•;■.* 
sealing;  4\5*> ..  , 

same  seal  used  by  ^several  parties.  Id. 
i  .:    /  xuieas  toacsdingfhfr  several,  in  deed 
under  power.  416. 
dell  very,  what  sufficient ;  418. 
'"/  on  another  day  may  be  shewn.  485. 

subscribing  witness. may  jirove  it  forged. 

34.  '<<  '.  'i  *       * 

subscribing  wiliess  is  sfrotfee.  objected  tq* 
as  interested,  by  one  who  asked  ILqi  to 
attest,  knowing  h(s  situation.  421.  (2) 
.'    when  sebseitfbing  witness  not  producible^ 
1k»w  proved ;  419. 


DEED,  (continued,) 

proof  of  party's  signature,  when  Buffic; 

420. 
Deed  not  be  proved,  when  ;  404, 

1.  deed  30  years  old  ;  Id. 
custody  of  to  be  shewn,  when  ; 

2.  deed  enrolled  ;  407.     See  til. 
■ 

3.  recital,    when   evidence 

the  party  to  reciting  deed.       ' 
I.  deed    produced    under   oruY 

court;  411. 
mistake  in,  when  rectified  in  equity.  All. 
parol  evidence,  not  admissible  to  vary  or  add  to  . 

4sr. 

except  in  case  of  fraud,  &c.  483.  ■ 
another  consideration  maylwcbc 
481.    See  tit.    Consideration, 
Evidence. 
or  different  day  of  delivei 
notice  to  produce.  386.     Sec  tit.  Nnticc. 
produced  under  notice,  proved  by  the  oti 
when  j  396. 

whatnot;  S97.        —   -■   — 

counterpart,  evidence  against ilie  parfy,  with."-. 

lice  to  produce  the  original.  392. 
profert  dispensed  with,  when  ;  403. 
,  secondary  evidence  of,  when  admissible;  39ft — I 

in  the  case  of  ancient  writings.  401. 
'  proof  of  the  loss,  Stc.  of  written  iastrum-i 

399. 
DEFAULT, 
judgment.by,  its  effect,  a3  an  admission;  148. 
*  after  judgment  by  default  of  one  defendant,  the  pi; 

tiff  cannot  be  nonsuited  ae  to  the  other  defer  ■ 
149.  (2) 
defendant,  after  judgment  by  default,  not  com; 
for  or  against  a  plaintiff',  in  action  on  joint  com 
62. 
-  competent  for  co-d  e  i 

-    JL  dant  in  trorer  ;  *  ■ 

DEFENDANT,  :  .. :»    t 

admission  »f.     Sec  tit.  Jldmissior.. 
V        act  of  one  person,  evidence  against  others  in  c«v  < 
consf:  racy,  &c.  when  ;  70. 
d^charged  and  made  witness,  when  ;  <£$••!■», 
■A  rl-<w  c:  r;  ■ 


*. 


*      I 


DEFENDANT,  (continued.) 

submitting  to -fine,-  on  indictment  for  assault,  may 

be  witness  for  another  defendant %J$* 
suffertng  judgihent  by  default,  in  c*Se  of  misde- 
meanor, JA.  >  .,  •/  • « 
* ; .  '  v         Mto,.*iti'iicfcioir«Ar joint  contract  not  wit- 
1    /  aiesb  for  or  against  plaintiff;  Id.  . 

if  one  defendant  pleads'  bankruptcy,  and  the  otters 
•plead  the  general  issue,  be  cannot  give  evidence 
*••  for  the  rest;  62. 

t'iRititespasR,  witness  for  spotter,  when  the  trespasses 
are  different ;  62.  ' 
in  trover,  defendant,  safffering  judgment  by  <MMt, 
<•♦' :  may  be  witness  for  co-defendant.  63. 
in  ejectment,  how  made  witness;  63. 
jw&tritfl*  mide  defendant  by  mistake-*-may  be  struck 
<"  e4t*dd« 
^:t    .,.       in  an  information,  nolle  prosequi  entered ; 

DELIVERY, 

what  tantamoui  to,  when  goods  are  ponderous;  98#. 
^evi^snefe  of  from  the  acts  of  the  buyer.  881. 
to  carrier ;  382. 
DEMAND, 

*  particular  of.    See  tit  Particular* 
DEMURRER  TO'  EVIDENCE, 
what ;  234. 
'   facts  admitted  ;  23*. 
-  counsel  fojs  eke  crown  not  compellable  te  join.  Id. 
•net  allowed  hi  the  king's  case  ;  Id.  ' 

under  (he  control  of  the  Court.  236. 
DEPOSITIONS.    See  tit.  Examinations.  /i  '  *  '   <      ■ 

de  bene  esse,  »♦ 

.       by  consent ;  13,290.  • 

when  *vi<fencfj ;  290 
+o  perpetuate  testimony,  not  objectionable'  because 
t,  ^  the)intehxjgatorie»  were  leading* ;  28^. 
Men  qtestfera  of  pedigree,  not  evidence  against  a  stran- 
ger to  the  first  suit ;  186,  192. 
OTiBencer  of  neftstmn,  when  ;  193,287.  ^ 

trite  evidence  »f  custom  against  strangers,  where  the 

same  point  is  in  issue ;  192. 
where  the  point  in  issue  is  not  the  same,  thfey  are  evi- 
r     <deneef  J92»  j 
it  need  not  be  proved,  that  the  persons  who  made  such 
depositions  stood  in  the  situation  in  which  they  ujror 
fess  to  stand;  Id. 

1        ' 


DEPOSITIONS  (continued,)     , 

refcrrineto  written  documents — those  document- 

be  cof^dered  part  of  the  deposition ;  29J. 
in  Chancery.     See  lit.  Chancery. 
in  ecclesiastical  court,  304. 

before  commissioners  of  bankrupt.  >  See  tit,  Coma: 
before  commissioners  of  excise.       \  ■     si»nt.-\. 
before  coroner,  under  stat.  Ph.  andM.,  29S, 

must  contain  the  effect  of  the  evidem 

Jo  be  certified  tos«ti??«ith,Lhti  in. 
t         .;  M    -   ,  \j      t-      sition  ;  Id.  | 

taken  upon  oath  ;  87. 
need   not  be  taken  in  the  pre     c 
prisoner;  298. 
(  evidence  on  trial   of  prisoner,   wli 

. . '  298,  299. 

before  magistrate,  under  stat.  of  Ph.  &  M.  295. 
in  case  of  felony,  how  taken  ;  Jd. 
how  certified  and  transmitted  ;  295. 
need  not  be  signed  by  deponent  ,  2! 
deponent  must  be  sworn,  87. 
.  party  charged  not  sworn  ;  Id. 

'  if  hi*  deposition  purport  to  have  Ii 
taken  on  oath,  it  cannot  be  rcj 
>•         and  evidence  is  not  admissible, 
he  was  sot  sworn  ;  87."  (2) 
evidence  against  prisoner,  when  -,    ! 
■■■  «6.  - 
'  .  i-i.j.1-        in  misdemeanors  or  civil  Cases,  not 
dence;  2*6.  ' ."'  ' 

in  petty  treason,'  not  'sufficient  to    i 
t  ■  ..-■.."■■  vict  of  (he  treason,  but  will   aup 

'■:■■'     "  a.  conviction  for  the  murder;  296,' 
evidence  for  prisoner,  to  contradict 
'   c'-  '•:.'        "   '  neat^MT.  ; 
•  prisoner  has  no  right  to  copy,  of;  31 

.'    '  conviction,  purporting  to7  set  out  d< 

sition,  not  evidence  -,  -330. 
*  of  pauper.     'Seetit.  .Examination. 

-of  witnesses  abroad  or  going  abroad,  when  evider 
•    «»,    .    ' 

of  witness  in  India;  Id-  "'  ''  "*, 

proof  of  depoiftiori;  315,  \    . 

.  p   office  copy,  not  evidenee  hi  bthefeonxts  \  3 
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DEPOSITIONS,  (continued.)- 

\    *opy'*tteste<l  by  judge's  clerk-  310. 

deposition*  in  Chancery  evidence  as  admissions, 
or  to  contradict,  wi&oot  proof  of  bill  and  an- 
swer; 315. 
DEVISE.    Seetfc.'flW.  -         .'■• 

JDOMESDAY-BOOK,  ° 

account  of ;  320.  :.-   *        ^ 

when  evidence ;  Id. 
DCGDALE, 
harofcage  not  evidence  to  prove  a  descent  ;  333. 
mpoasticon,  not  evidence  as  to  the  order  of  amoGto-. 
tery;  Id.  - 

DUPLICATE  ORIGINAL,       * 
of  notice  to  produce,  notice  to  quit,  &c.  384,  39£.      » 
taken  by  copying  machine,  not  evidence ;  394. 


/; 


E 


EASEMENT, 
grant  of  presumed  from  20  years  enjoyment,  125. 

<  i     a&  against the  reversioner*  when;  128* 

presumed  from  shorter  enjoyment,  when, 

.        '*        i»jm. 

See  tit.  Presumption. 
ECCLESIASTICAL  COUBT, 
Itjttin^  ;.,    ,  .  .      .,  .    •  - . 

number  of  witnesses  to  prove  k  fact ;  116* 
.  proof  of  temporal,  matter  arising  incidentally.  Id. 
'depositions  in,  when  evidence ;  304* 
.fftftWQf  1,4*1,  285. 

.«.■•'  c      Q^  nullity, or  f°  affirmance  of  marriage,  con* 
• t  l    ..«.■".  elusive  on  questions  of  legitimacy,  when ; 

conclusive  on  trial  for  polygamy ; 

,     •>  in' a  eaqsQ  of  jactitation,  evidence  in  eject- 
^i»ent;  : 

not  eanclu*Wo;2§3* 

*  ■     .-vs.-    ■-.-*-,?.  much  less,  mi  criminal 

prosecutions ;  265. 
evidence  between  what  parties  ;  %$%. 

when  conclusive  as  to  all;  Idv  * 
; , .*     .   impeaofeable  for  fraud ;  266. 

on  validity  of  will,  and  right  of  adauiflsfifc- 
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ECCLESIASTICAL  COURT,  (continued.) 

tion,  conclusive;  264.     See  tit.  Probate- 
.     proof  of  sentence;  318. 

ledger-book,  when  evidence  ;  318. 
EJECTMENT, 
judgment  In,  conclusive  in  action  for  mesne    profit*. 

when ;  243. 
tenant  in  posession  not  competent  for  defendant,  u  rule; 

whom  he  holds  ;  48,53. 
witness,  who  is  to  have  a  lease  oT  (he  lands  (if  recov- 
ered), not  competent  for  the  plaintiff* ;  49. 
witness,  called  by  defendant,  not  competent  to  prove 
himself  the  real  tenant  and  defendant  his  bailiff;  o3. 
notice  to  quit  at  a  certain  time,  served  personally  and 
not  objected  to,  evidence  ol  the  time  of  entry  ;  85. 
proved  by  duplicate  original  ;  99 5. 
if  attested,  proved  by   subscribing 
witness;  412. 

ELEGIT,  

proof  of  title  under;  312.  ■<-"•. 

ENDOWMENT 

of  vicarage,  when  presumed  ;  124.  .  ' 

ENROLMENT, 
of  bargain  and  sale)  under  stat.  of  II.  8  ;  310,  467. 

indorsement,  when  evidence  of,  310. 
copy  of,  when  evidence  of  execu- 
tion $  407. 
of  other  deeds,  when  evidence  ;'  410,  ' 
ENTRY, 

in  books,  by  receiver  of  money,  against  interest ;  207. 
ESTOPPEL,,  '  , ,  .'  ' 

by  judgment  or  verdict,  when ;  244,  245. 
EVIDENCE, 
admissibility  of  a  question  for  the  judge  ;  15. 
written  or  unwritten  ;  237. 

writings,  pubjic or  private; 

public,  of  record  or  not  of  record; 
public  writings  not  of  record,  judi- 
cial or  not  judicial ;  Id. 
bill  of  exceptions  to.     See  tit.  Bill  •_/ [Exception. 
demurrer  to.     See  lit.  Demurrer  to  Evidence. 
presumptive.     See  tit.  Presumption. 
general  rules  of  evidence. 

1.  Evidence  confined  to  points  in  issue  ;  J3I. 
jpder  plea  qf  hob  Mumjait ;  131.    See  tit.  JVWw- 
sumpsit. 


INDEX 
EVIDENCE,  (continued.)  '"'  " "     V 

*  "        -not-fcuIlty-uVtiespass;    134.      Sec  tit. 

Trcs/i^s  5.    "^ 
under  issue  on  custom  ;  135.  See  tit.  Mani,r,  Custom. 
atool  ol  other  act*  when  admissible  ;  133. 
irrelevancy  of  evidence — examples;  Id. 
,  ,,  .       on  a  question,  whether  the  acceptors  had  given 
Authority  lo  the  drawer  to  draw  a  particular 
■  ■/,  t  ,.  kill  payable  lo  a  fictilious  person,  &  general 

authority  may  be  shewn  ;  139. 
,.,r  .      in  trespass,  what  or  how  nmuy  acta  of  trespass 
'.._.  , '  may  be  shewn  ;  140. 

im  '  *  .       in  action   for  slander,  when  other  actionable 
\'l      .         words  may  lie  proved  ;  140. 

on  trial  for  treason,  no   overt-act  of  a  distinct 
. "  '    '  "         treason  can  be  proved  ;   1  12. 
''  ''■'  on  indutv.ent  for  infamous  off-nce,  proof  that 

defendant  has  a  general  d&poiltioa  t  p  com- 
mit such  offences,  or  that  he  has  committed 
such  an  offence  at  another  time,  fo  not  evi- 
:   ,         deuce  ;  143.        . 

when  or'/eractsof  the  prisoner  are  eviae'oce 

,  ._-  against  him,    aa  shewing    his   Intentions, 

....  i '     '."  j  co'ntcmporanvQus  acts  are  also    evidence 

'  „    in  his  favour;  144. 

1       *•   *"     (in  indictment  for  .tittering  forged  notes  or 
counterfeit  money,  proof  of  his  ut£4fing 
others  iimilnr,  a'l'ui.ifible  ;  142. 
'laractcr  of  either  party  when  examinable 
i:i  civil  sail ;   1  15.     See  tit.    Character. 
fads  admitted  on  record,  need  not  be  prov- 

citmot  be  contradict- 
ed i  Id. 

2.  Altiroialive  of  Uie  issue  to  be  proved  ;  IJjC. 
t   ,  .  Ui  .action  ou  g^rae-laws,  plaintiff  need  nut  dii- 
'    .  prove  the  several  qualifications;  \b7. 

the  sanie  rule  i:i  proceeding!  on  informations  be- 
fore magistrates ;  Id. 
negative,  when  to  be  proved  ;  1 53. 

wlibi'o  b reach  of  duty  alleged  ;    Id. 
whe're  a  person  is  charged  with  doing  the 
act  complained  or  "  without  giving  •'■•>■.. 
*  '.  notice*  K. 

9*1 
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EVIDENCE,  (contiuwL)  ■•■■■. 

*t.     strangest.  po§sU»ta  evidence  not  necessary;  176« 

17«.     ••;  .      ..      ,. 

execution  of  .deed  proved  |*y  siqgle  witness ;  178, 
hana- writing  proved  or  disprpyed  by  witness  ac- 

gMainted  with  writer^  style;  179. 
..j^ftptiops  to;  general  r«le,  180. 
,rf  Wfjiyjo/:  entry  in  *pUbUcl)9okt ;  Id» 

appointment  of  con$tabfgs,.  officers  of  the  reve* 

■     ,    ,  qpe*  surrogate,  &cu  nyeed  not  be  proved ;  I<U 

ao**,  where  the  party,  against  whom  the  sec- 

>    • .  ,pndary  ^eridenc^  is  offered, .  has  precluded 

himself  from  disputing  it ;  J  80, 181,    See  tit. 

.  .   Admission* 
production  of  evidence  npUnsUted  upon,  from 

pub)i<?  poiksy ;  177.  (2) 

..  t,  . .,  r  as»  minutes  of  examination  before  the 

v-    ;      privy  couneii. 
w-  ;    |  .evidence, against  persons  concerned  fn  publica- 
tion of  newspapers,  under  stat.  38  G.  3.  <fc 

...78v    183« 

,  ^.Heafsay,  not  evidence;  \85. 

See  tit.  Hearsay* 
parol  evidence,  when  admissible  with  reference  to  writ- 
ten instruments j  466,  &c. 
Jptftxplain  latent  ambiguity  ;  467,  &c. 

; ,    .  Sjee  tit*  Avtiigtiity. 

to  explain  mistake  in  will,  467*.  . 

as  to  devisee,  467.  472. 
as  to  fund,  468, 
a*  to  description  of  proper- 
•  ,t  .     ty,  Id. 

*  *     • .  or  in  entry  of  surrender  of  copyhold,  476. 
to  explain  patent  ambiguity ;  ,473^ 

•  lytjyik  in  will ;  47$. 

-blank  ixi  agreement,  which  need  not  have  been 
written,  4 J 5,  476. 
.    %Jaufc  iiv  instrument*  kept  to  record  a  fact^ 
476. 

.    blank  in  bishop's  register.  Id. .. 

*  of  wage,  to  explain  apcientcharters  and  deeds.  Jd. 

•  HQtMoPA^l  arenlafge  a  will  or  deed  ;  480. 

parol  evidence  to  shew  fraud ;  483. 
.    WX  to^pft&ftfeVyary,  9*  add  tp  terms  of  deed.  480. 
a*  to  stew  different  coupon,  or  wiptber*  ui£  Id. 
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EVIDENCE,  (amUnued.) 
4,  of  written  instrument,  the  subject  of  the  suit ; 

391. 
EXAMINATION.     See  tit  <Bepvs ition. 
of  pauper,  not  evidence  on  question  of  settlement. 

against  appellttt  pariah  ;  302. 
of  single  woman  pregnant,  evidence  against  reputed 
*  father  after  her  death,  302.  303. 

though  be  was  not  present ;  Id. 
of  soldier  (unde*  mutiny  act,)  when  evidence  on  ques- 
tion of  settlement ;  303. 

attested  copy,  given  to  commanding  officer, 

evidence  >  Id. 
not  evidence,  if  the  soldier  abroad,  or  dead, 
or  out  of  the  army ;  303.  304. 
of  witness*    See  tit*  Witness. 
EXCEPTION  (Bill  of,)  see  tit.  Bill  ofEwctption. 
EXCHEQUER, 
.  judgment  in  renvia,  250.  3T3. 

of  condemnation,  conclusive  evidence  of  right  of 
satire,  2r&  274. 
. ..    •  as  to  all  persons;  Id. 

of  acquittal,  whether  conclusive  asio  illegality  of 
seizure  ;  87& 
EXCISE,  see  tit.  Commissioners* 
,  EXGO^IMUNIOATION, 

wuness  not  incompetent  from  ;•  20. 
'•   EXECUTION,  •.        . 

-   erf  deed  or  will,  see  tit*  Deed,  WilL 
EXECUTOR,  see  tit.  Probate,: 
action  against,  00  promise  ta  answer  damages  out  of 

his  own  estate  ;  357. 
proof  of  (feeing  appointed  ;  -31 7. 
,  not  i&cpmpetatt,  as  liable  to  actions ;  41. 
EXEMPLIFICATION, 
1     of  ifiwud,  under  great  seal ;  307. 

under  seal  0/ court ;  308. 
<-   <*f  deed  or  wili>  not  evidence;  309. 410.  _  - 

of  letters  patent ;  410. 
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FACTOR,  see  tit.  Agent. 

of,  renders  incompetent ;  24. 


I  N   D  1 

in  actio 

on  question  ni  liability  t ■<  repair,  c. ■mmoiic:-  n 
potent  |  4fi. 
FINE. 

chirograph,  evidence  of;  310. 
ipy  of  proclamations  by  cbirogn: ,  ;  ■. 


TJ.D 


Id. 


proclamations  bow  proved  ; 
FISBEJ 

entrv  <  .   evidence  for  j 

claiming  under 

FOREH 

i  onclusivi 

of  acquittal  on  charge  of  murder 

■ 


■ 

conclusive  as  tu  the  time  o*  ufleaci 
"  specially  fuuitd  ;  23*. 
FORGJ 

conviction  of,  rsndtrs  incompetent;  13. 
(UH;  injured,  incompetent  on  indictment  when;  8.1 
incompetent  to  prove  forger 
or  other  m»  ten 
may   prove  a  (act  merely  eoli 
94. 
Supposed  drawer  i>f  note  made  competent  byrt 
iroui  the  holder,  when  ;   I  n:i. 

(1   indorse r  not   mode  competent   ' 
from  the  person  io  whom  Uin  hill  was  Ottered,  l>ur 
who  had  not  given  value-for  it 
prOofof  writing  being  forged;  17U 
by  witness  acquainted  wit 
supposed  writer,  1?9. 
*^  by  clerk  of  post-ofiic:  ; 
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FORGEBY,  (cmtf****.) 

seal  torgt&t  proved  by  seal  engravers ;  »7. 

ferged*  instrument  evidence,  without  stamp  ;  44&. 
FKAUD, 

•  conviction  of,  cause  of  incompetency ;  24. 
FRAUDS  (Statute  of,)  fee  tit  S/a/W* 

m 

G  ' 

«  * 

Game-laws, 

actum  or  conviction  on —  ••    < 

qualifications  need  not  be  disproved  ;  157. 
party  convicted,  to  be  imprisoned  only  in  case  of 
want  of  distress ;  279.  .i  < 

©AZETTE, 
evidence  of  public  acts,  wfcen ;  383.  r 

evidence  of  proclamations,  public  addresses,  &c.  323*  - 
not  of  presentations,  or  promotions  &c» 
...  324.. 

of  dissolution  of  partnership,  when ;  Id. 
proclamation  for  reprisal,  evidence  of  war ;  323.  v( 

(See  lit.  Wan) 
4frcNsJaaiation  in  Gazette,  reciting  that  outrages  had. 
been  committed,  and  offering  reward^  evidence  <>f 
such  outrages ;  324. 
CHANT,      . 
ancient,  explained  by  usages  477. 

possession  of,  to  be  shewn,  when  ;  335. 
presuaied  from  length  of  possession ;  J  24.  ■•    * 

*     ■■       as  against  reversioner,  when ;  128. 

co -ex tensive  with  the  enjoyment. ;  127. 

See  tit.  Usage,  Easement,  Presutuptioju 
GUARDIAN*     , 
?MPt  conhpoten*,  inaction  by  infant;  40.  , 

answer  of  minor  by,  evidence  against  guardian ;  285.  * 

KUBEAS  CORPUS, 

♦writ  of,  for.  bringing  op  witness  in  custody  ;  12.    * 
BAND-WRITING, 

'jftMf  of,  by  one  who  has  seen  the  person  write,  421. 

or  received  letters  from  him  j  42& 
ia  case  of  Alg.  Sidney ;  422. 
:.■■    --   In  fc#e  of  the  Seven  Bishop*  ;  42r. 
cttopariioa  of,  not  alio  wod ;  4fi7 .  +*'+ 


.>  •»• 


iao 


UAND-WBITINU, 


. 


INDEX,  591 

HAND-WRITING,  (continued.) 
by  the  other  party  ;  2  J  4. 
dying  declarations,  215.    See  tit.  Declarations. 
declarations  part  of  res  gesta,  when  evidence ; 
218. 

declaration    by  bankrupt,    in   ab- 
senting himself,  Id. 
declaration  by  woman  at  the  time 

of  elopement,  220. 
declaration  at  the  time  of  receiving 
a  bodily  hurt,  219. 
declaration  by  deceased,  as  to  being  relieved  by 

a  parish,  196. 
declarations  by  one  since  deceased,  as  to  his  state 
of  health;  196.220. 
declaration  by  agent. — See  tit.  Agent. 
HERALD'S  BOOKS, 
evidence  on  question  of  pedigree  ;  336. 
visitation  books  of  counties,  evidence ;  Id. 

account  of;  Id. 
HERIOT, 

due  by  cMtom,  though  not  expressed  in  lease ;  485* 
HIGHWAY, 

See  tit.  Road. 
HIRING* 

declaration  of  deceased  servant  not  evidence  of ;  196. 
HISTpRY, 
general,  when  evidence ;  338. 
Speed's  Chronicles  ;  Id* 
not  evidence  of  private  rights ;  338. 
Dugdale's  Monasticon, 
*  Baronage. 

Camden's  Britannia  ;  Id* 
HOUSE  OF  LORDS, 
journals,  see  tit.  Journals. 
judgment of,^ how  proved;  316. 
HUNDRED, 
in  action  against,  the  party  robbed  is  competent,  58. 

to  prove  the  robbery  ;  Id. 
not  to  prove  other  facts,    # 
as  the  Venue  ;  59; 
HUSBAND  AND  WIFE,  (see  also  tit.  Adultery.  Fente 
sole.) 
of  party  to  suit,  incompetent  for  or  against  each  oth- 
er; 64. 
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HUSBAND  AND  WIFE,  (continued.) 

though  divorced  for  adultery,  66. 
or  the  other  consent ;  Id. 
declarations  of  wife  not  evidence  against  the  man,  64. 

nor  for  him  ;  Id.  (5) 

•  not  allowed  to  give  evidence  against  each  other  in 

criminal  prosecutions ;  66. 

on  proof  of  A.'s  marriage,  a  witness  may  prove 
a  former  marriage  between  himself  and  A.  66, 
69. 
the  party  calling  a  witness,  may  call  his  wife  to 
4  contradict  him  ;  69. 

on  a  question,  whether  goods  are  the  property  of  a 
man  or  his  wife,  he  is  not  competent  to  prove  the 
latter  fact ;  65. 

•  on  indictment  for  conspiracy,  the  wife  of  one  defend- 

ant is  not  witness  for  the  rest ;  66. 
exceptions  to  general  rule ;  70. 

in  prosecution  (or  taking  a  woman  by  force  and 

marrying  her ;  Id. 
in  case  of  bigamy,,  second  wife  competent  after 

proof  of  first  marriage  ;  Id. 
in  offences  against  woman's  person ;  70, 71. 
wife  may,exhibit  articles  of  the  peace  against 
him ;  I«i. 

or  apply  for  information  ;  71. 
not  witness  against  him  in  treason  ;  JUL 
declarations  of  wife,  employed  as  agent,  admis- 
sible, 71. 
dying  declarations  of  wife,  evidence  against  him, 
71. 
in  action  between  third  persons,  where  the  wife's 'evi- 
dence may  lead  to  a  demand  against  husband  ;  73. 
in  appeal  against  order  of  bastardy,  married  woman 
may  prove  the  criminal  connection,  72. 
but  cannot  prove  non-access,  Id. 
in  suit  between  third  persons,  wife  may  disprove  her 

marriage ;  72. 
wfcroan,  cohabiting  and  passing  as  wife,  whether  wit-  . 
^  ness  for  the  man ;  73. 
wife  of  bankrupt  may  be  examined  by  commissioners, 

\vhen  ;  72. 
answer  by  wife,  whether  evidence  against  her,  after 
husband's  death ;  285. 
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INCOMPETENCY, 

of  witness.     See  tit.  Witness. 
INDICTMENT, 
averment  in,  when  need  not  be  proved  ;  167. 

in  Indictment  for  robbery  near  the  highway ; 
Id. 

for  robbery  in  the  bouse  of  A» 

B. ;  Id. 
for  arson  in  the  night-time,  Id. 
for  murder  of  officer  in  execu- 
tion of  office ;  165. 
for  burglary  In  the  house  of  J. 
D.   with  intent  to  steal  the 
property  of  J.  W.,  the  aver- 
ment of  property  ia  materi- 
al; 167. 
proof  of  so  much  of  the  indictment  as  charges  a  sub- 
stantial crime,  sufficient ;  168. 
if  it  charges,  that  defendant  did  and  caused  to  be  done, 

enough  to  prove  either  one  or  the  other  ;  Id. 
if  defendant  is  charged  with  composing,  printing,  and 
publishing-  a  libel,  he  may  be  convicted  only  of  the 
printing  and  publishing;  168* 
for  felony  at  a  certain  place,  and  no  such  place  in  the 

county,  the  indictment  void  ;  175. 
copy  of,  in  felony,  not  to  be  had  by  defendant  with-* 
out  order  of  Court ;  339,  340. 

but  if  produced,  admissible,  thotigh  without 

order;  340. 
in  misdemeanors,  order  not  necessary ;  341. 
INFAMY, 
of  character,  cause  of  incompetency ;  23,  24, 

from  what  offences ;  Id. 
INFANCY, 
may  be  given  in  evidence  under  non-assumpsit,  13%, 
not  under  rion  est  factum ;  133. 
•  INFANT, 

competent  witness,  when  ;  16,  17.  * 

answer  of,  by  guardian,  not  evidence  against  fijra  * 
285. 
INFIDEL, 

Incompetent  witness,  when;  19. 
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INFORMER, 
incompetent  witness,  at  common  law  ;  96. 
competent,  when ;  97. 
INHABITANTS, 
of  county ,  competent  on  indictment  for  non-repair  of 

bridge,  when  ;  97. 
of  hundred,  in  action  by  party  robbed  ;  $8. 
of  parish,  where  penalty  given  to  the  poor,  when 
competent;  98. 
in  prosecutions  under  highway  act ;  Id. 
rated,  competent,  in  parish  appeal,  by  stat.  54  G.  3.  c. 

170.  Id. 
declarations  by,  evidence  against  their  parish;  61. 

74. 
not  compellable  to  give  evidence  against ;  61.  225. 
INQUISITION, 

by  coroner,  bad,  if  evidence  brought  by  the  accused 

party  was  rejected  ;  299.  , 

of  lunacy,  by  coroner,  whether  evidence  against  one 
claiming  as  executor ;  300. 

.    evidence  for  prisoner ;  Id.  •     . 
postmortem,  300. 

of  felo  de  se,  evidence  against  executor  or  administra- 
tor; 299. 

not  conclusive.  Id. 
finding  that  the  party  fled,  whether  conclusive ;  299. 
•  of  office,  evidence  against  whom ;  300. 

by  escheators,  commissioners,  sheriff,  &c*  300. 
/foy  order  of  H.  of  Com.  respecting  fees,  301. 
not  evidence,  when  irregularly  taken;  301. 
inquisition  by  sheriff's  jury,  on  question  of 
property;  Id. 
proof  of  inquisition  ;  302. 

commission  ought,  regularly,  to  be  shewn  ; 
Id. 
INSPECTION, 
of  records;  339. 

depositions,  not  allowed  to  prisoner  before  trial ; 
342. 

*  proceedings  before  inferior  jurisdictions,  when 

allowed  ;  343. 
parish  books,  and  books  in  public  offices ;  345.. 
court  rolls ;  346. 
corporation  books ;  347.  348. 
rule  for,  not  allowed  in  criminal  cases ;  349. 

*  ptherwise,  in  informations  in  nature  of  quo  war- 
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INSPECTION,  (conlihucd.) 
ranto ;  350. 
affidavit  in  support  of  motion  for  inspection  ;  1*50. 
rule  to  inspect,  after  issue  joined  ;  351. 
where  no  action  depending  ;  351. 
INTEREST,  .    . 

incapacitates  witness,  when  ;  37,  &c. 
See  tit.  Witness. 
INTERROGATORIES,  see  tit.  Witness. 
ISSUE,  ■     ■ 

evidence  to  be  confined  to  points  in  issue. ) 

131.  f     See  tit. 

affirmative  of,  to  be  proved ;  156.  ?  Evidence. 

substance  of,  alone,  need  be  proved.  161. ) 


JACTITATION  OF  MARRIAGE, 

sentence  in  cause  of.     See  tit.  Ecclesiastical  Court. 
JOURNALS, 
of  the  House  of  Lords,  323. 

proof  of  judgment  on  appeal ; 
proof  of  address  to  the  king ;  Id. 
not  evidence  of  the  facts  stated  in 
the  judgment ;  Id. 
of  House  of  Commons ;  Id. 
proof  of  entry  in  ;  321. 
JUDGMENT,  (See  tit.  Verdict.) 
by  default,  its  effect,   as  an  admission.  148.    See  tit. 

Default. 
of  court  of  record,  when  evidence  in  a  cause  ;  241 — 
256. 

between  what  parties  ;  242. 

who  may  plead  a  judgment  in  bar,  and  when ; 

242. 
conclusive  as  evidence  between  the  same  par- 
ties, when ;  242. 
judgment  recovered,  conclusive  evidence 
'  assumpsit ;  243.  . 

judgment   in   ejectment    against     casual 
ejector,   not    evidence   in   action    for 
mesne  profits,  against  the  landlord,  who 
had  not  notice  of  the  ejectment ;  343.  (3) 
judgment  of  quarter  sessions.  243. 
conviction  for  nonrepair  of  a  road  ;  Id. 
judgment  in  court  of  conscience  ;  244. 
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JUDGMENT,  (continued.) 

evidence  between  privies  to  the  first  suit ;  24  j. 
not  evidence  for  a  party  against  a  stranger  ; 
247. 

nor  for  a  stranger  against  a  party  ;  249. 
exception  in  the  case  of  customs,  tolls, 
and  public  rights  ;  252. 
decree  between  vicar  and  impropriator,  evi- 
dence between  succeeding  vicars  and  impro- 
priators; 246.  •'     . 
judgment  concerning  an  office,  evidence  for  or 

against  a  successor ;  246. 
judgment  of  ouster  in  an  information  in  the  na- 
ture quo  warranto  ;  Id. 
judgment  in  rem  in  the  Exchequer.  250. 
on  what  points  evidence.  253.  254. 

judgment   in    debt,    bar   in  assumpsit, 

when ;  254. 
judgment  in    trespass,    bar  in    trover, 

when  ;  Id. 
judgment  in  trover,  bar  in  assumpsit ; 

judgment  in  second  action,  when  no  ev- 
idence given  in  the  former  action; 
254.  ? 

'  judgment  to  be  taken  with  reference  to 
the  subject  matter ;  255. 
judgment  in  ejectment  not  conclusive 
as  to  the  right ;  255. 
but  conclusive  in  action  for  mesne 
profits.  Id. 
effect  of  judgments  in  real  actions.  255,  256. 
in  criminal  cases,  whether  evidence  in  civil.  156. 
of  courts  of  exclusive  jurisdiction;  261. 
when  conclusive,  when  not  evidence :  Id. 
impeachable  for  fraud;  261.  266. 
of  ecclesiastical  courts.    See  tit.  Ecclesiastical. 
of  admiralty  court.    See  tit.  Admiralty. 
of  court  of  exchequer.     See  tit.  Exchequer. 
of  commissioners  of  excise.     See  tit.  Commissioners. 
.  of  court  of  quarter  sessions,  discharging  order  of  re- 
moval, evidence  of  what,  and  against  whom ;  250. 
sentence  by  membersof  college,  when  conclusive.  277. 
conviction  by  magistrate ;  278. 
conclusive  for  him,  in  an  action,  when;  278. 
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JUDGMENT,  (continued,) 

informality  of,  cannot  be  taken  advantage  of,  280. 
of  inferior  courts,  when  evidence,  and  to  what  extent, 

305. 
general  rule  as  to  proceedings  of  special  and  limited 

jurisdiction,  280. 
of  foreign  court.    See  tit.  Foreign. 
proof  of  judgment ;  311,312. 
copy  of  judgment,  signed  by  the  master,  not  evidence. 
309. 
JURISDICTION.    See  tit.  Courts. 
JUSTICE  OF  PEACE.    See  tit.  Magistrate. 


LANDLORD, 

title  of,  admitted  by  tenant  holding  under  him;  181. 

tenant  may  shew  that  his  title  has  expired :  Id. 
LARCENY, 

witness  not  incompetent  for  petty  larceny,  24. 

what  sufficient  property  to  maintain  indictment  123. 
LEADING  QUESTION, 

not  to  be  put  to  witness,  in  general :  221. 

what  questions  leading ;  222. 

allowed  in  cross-examination;  Id. 

in  examination  in  chief,  when ;  Id. 
LEASE, 

ancient,  when  evidence;  202. 

though  possession  under  lease  not  shewn ;  Id. 
by  parol,  when  good.  353.    See  tit.  Stat,  of  Frauds. 
how  assigned  or  surrendered  ;  353.    See  tit.  Stat  of 
Frauds. 
of  copyhold  lands;  Id. 
agreemet  for  lease  :  462. 
onJife — death  presumed,  when :  159. 
LEGITIMACY, 
birth  during  marriage,  presumptive  evidence  of;  117. 

how  rebutted  ;.Id. 
birth  after  divorce  a  mesna,  &c.  presumed  to  be  ille- 
gitimate; 118. 
declaration  of  deceased  person,  to  diiprove  his  sup- 
posed marriage,  195,  196. 
declaration  of  husband,  as  to  legitimacy  of  wife.  188. 
sentence  of  nullity  of  marriage,  or  in  affirmance  of, 
conclusive,  when,  262. 
LETTER,         k 
proof  of  sending,  by  post,  390. 
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LETTERS  OF  ADMINISTRATION*, 

See  tit.  Administration. 
LETTERS  PATENT, 

exemplification,  evidence  of;  410. 
LIBEL, 
in  action  for,  other  libels  when  evidence;  140,  141. 

evidence,  that  defendant  was  general- 
ly suspected,  &c.  146. 
magistrate's  clerk  not  compellable  to 
say,  whether  he  delivered  to  the 
magistrate  an  affidavit  containing 
the  libel ;  223. 
provisions  of  SL  38  G.  3.  c.  73.  con- 
cerning proof  of  the  publication  of 
newspapers,  in  actions  or  prosecu- 
tions for  libels ;  183. 
affidavit,  according  to  the  form  pre- 
scribed in  the  act,  is  evidence  of 
the  publication   in  the  particular 
county  specified ;  185. 
if  the  affidavit  purporting  to  be  sworn 
before  a  distributor  of  stamps  in  the 
country,  his  authority  must  be  prov- 
ed, unless  stated  in  the  affidavit. 
185. 

Licence, 

from  the  crown,  how  proved.  177. 
old  licences  from  lord  of  a  manor,  for  fishing,  &c.  202. 
licence  to  enclose,  when  presumed,  126. 
LUNACY, 
coroner's  inquest,  300.     See  tit.  Inquisition . 

M 

MAGISTRATE,  *    " 

action  against, 

proof  of  notice,  395, 

conviction  by.     See  tit.  Conviction. 

depositions  taken  by.     See  tit.  Depositions. 

compellable  by  order  of  court  to  grant  copy  of  con 
viction,  and  of  information ;  341,  342. 
MAHOMETAN, 

may  be  witness,  19,   . 

to  be  sworn  on  the  Koran,  21. 
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MALICIOUS  PROSECUTION, 

in  action  for,  general  bad  character  of  plaintiff  may 
.be  shewn,  when  ;  147. 

cqpp  of  indictment,  how  obtained,  340. 
evidence,  if   produced^    though 
without  order  ;  Id. 
MANOR, 
custom  of.     See  tit.  Custom*  * 

survey  of.     See  tit*  Survey. 

proof  of  custonftin  one  manor  not  evidence  of  a  cus- 
tom in  adjoining  manor;  135. 

otherwise,  on  a  question  of  tenure  in  & 
district  of  manors;  130,137. 
MANOR  COURT, 
proceedings  in*  evidence  between  w^om  ;  305. 
.rolls  of,  evidence  between  the  lord  and  his  tenants ; 

333. 
ancient  writings  of,  evidence  of  descent,  though  not 

signed ;  Id. 
inspection  of  court  rolls  ;  347. 
proof  of;  316. 
MANSLAUGHTER, 

See  tit.  Murder*. 
MARRIAGE,. 

hearsay  of,  in  Tamily  ;  186. 

legality  of,  determined  by  ecclesiastical  courts  direct* 

iy ;  aet. 

by  courts  of  common  law  incidentally ;  Id. 
proof  of,  on  real  writs;  262. 
%     by  parish  register  ;  325. 
not  by  Fleet  books ;  326. 
nor  by  register  in  Guernsey,  or  foreign  chap* 
el ;  326. 
sentence 4jf  ecclesiastical  court,  annulling  ;  262. 
conviction  of  bigamy,  proof  of  illegality  of  second 

marriage,  in  civil  action  ;  259. 
in  foreign  country,  established  by  sentence  in  foreign 
court;  270. 
MEASURE, 
$ale  of  a  number  of  acres  of  land  generally,  means 

acres  by  statute  measure  ;  483. , 
sale  of  corn  by  the  bushel  means  by   the  A\1nchcster 
bushel ;  Id. 
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MEMORANDUM, 
written,  tb  refresh  memory*;  226. 

agreemeot  unsigned,  used  as;  178- 
unstamped  receipt;  454.     , 
MERCHANTS'  BOOKS.  See  tit.  Tradesman. 

evidence  of  what,  and  when ;  210, 389. 
MESNE  PROFITS, 
judgment  in  ejectment  conclusive  of  right  of  posses- 
sion in  action  for  mesne  profits ;  255. 
MISTAKE, 
in  deed,  rectified  in  equity,  when ;  511. 
in  wftl,  may  be  shewn  ;  467, 472. 
MITIGATION, 

of  damages,  what  evidence  allowed  in;  145, 146* 
MODUS.    See  tij.  Tithes. 
on  question  of,persons  liable  to  tithes  not  competent. 

47. 
proof  of,  by  usage;  124. 

de  non  decimando,  not  proved  by  usage  alone ;  Id. 
declarations  of  deceased  occupier,  evidence  of  paro- 
chial modus;  198,  199. 
proof  that  a  particular  person  paid  so  much  in  lieu  of 
tithes,  not  evidence ;  199. 
MONEY, 
payment  of,  into  Court — its  effect;  149. 

J      money  cannot  be  recovered  back,  though 
paid  by  mistake';  Id. 
admission  of  legal  demand ;  149,151. 
payment  generally  upon  the  whole  declara- 
tion; 150,1*1.   "    ■      '  r 
dispenses  with  proof  of  hand-writiug, 
in  action  on  bill  of  exchange.  150. 
and  dispenses  with  proper  stamp ;  Id, 
.    t                                       admits  the  jurisdiction  of  th§court.  Id. 

admits  the  contract  to  what  extent ; 
151. 

inaction  against  a  carrier;  151 
162. 
dispenses  with  proof  of  written  agree* 
meet ;  358.  -  • 

plaintiff  may  be  nonsuited,  though  he 
hes  paid  into  Court;  149.  (3) 
prouf  of  such  payment:  152. 
MURDER, 
convictiop  of,  on  indictment  for  petit  treason  ;  164. 
conviction  of  manslaughter,  on  iudicjtment  for  mur- 
der; 164. 
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MULDER,  (continued.)    * 
manner  and  means  of  killing,  aa  proved,  must  qgree 
.    in  substance  with  those  laid  ;  Id* 
on  indictmen|?for  murdeftof  officer  in  execution  of  his 
office,  proof  of  his  authority  not  material ;  165. 

the  special  matter  may  be  given  in 
■  evidence  on  a  general  indictment; 
Id. 
acquittal  in  foreign-  country:  may  be  pleaded  in  bar; 

270. 

* 
» 

N  t  "    * 

NAVY-OFFICE, 

book  of,  evidence  to  prove  sailor's  death  ;  33(L 
NEGATIVE, 

of  issue,  when  to  be  proved  ;  158. 
NEWSPAPERS.     See  tit.  Libel. 
provisions  of  stat.  38  G.  ,3.  c.  78.,  concerning  proof 
of  the  publication  of ;  183. 
NICHOLAS  (Pope), 
taxation  by,  account  of;  321. 

evidence  of  value  of  livings ;  Id. 
NOLLE  PROSEQUI, 

to  make  defendant  witness ;  63. 
NON-ACOSSS.     See  tit.  Access.  -  "v 

NON-A6E, 

declaration^  deceased  parent,  evidence  of ;  195.  * 

NON-ASSUMPSIT, 
evidence  under  plea  of ;  1 3 1 • 

performance — payment — release;  Jd. 
judgment  recovered ;  243. 
accord  and  satisfaction  ;  131. 
*  that  defendant  contracted  with  plaintiff  and 
.  others;.  131, 170. 
that  plaintiff,  suing  as  feme  sole,  was  married   * 

afe  the  time  of  the  promise  ;  131. 
or  that  defendant  sued  as  feme  sole,  was  then 
married  ;  131. 
*  or  thad  defendant  sued  as  feme  covert,  wafc 

married  to  another  man  now  ali\$  ;  132* 
usury— infancy— gaming ;  132. 
what  not  evidence  under ;  132. 
statute  of  limitations?  Id. 
that  others  besides  defendant  are  liable ;   132% 
170. 


MO 


memo; 

writt<i 


MERC 
evW 

JMESf 
judj 

MISn 
in' 
in 

Mil 
of 

MO 

O' 

P 
d 

<? 

] 
M 


V 
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NON  EST  FACTUM,      . 

evidence  unde/  plea  of ;  132.    . 

■lumtsy,  or  intoxication  at  the  time  of  execu- 
tion ;  133.  , 
■  ■  defendants  feme  covert,  I,]. 

deed  delivered  as  an  escrow,  &c.  Id. 
rasure  or  inter  linealiott;  Id. 
what  not  evidence  under  ;  133. 

prool   of  -gaming— i-sale  of   office — simony, 
&C..J3-1... 
,-     *       .payment — release — infancy — duress  ;   13a. 
■i    :..  3         illegal  consideration:  134, 
plaintiff  cannot  shew  tbe  deed  lost,  after  pleading  pro- 

fe'rt;  403. 
no  ground  of  variance,  that  there  are  joint  obligors. 

132.  "  ■» 

though  a  bond  is  declared  on  a$  a  joint  bond,  the  de- 
fendant's execution  alone  need  be  proved  ;   133. 
NOT  GUILTY.     See  tit.  Trespass,  fcc' 
NOTICE, 

of  action,  proof  of,  by  duplicate  original  ;  395. 
to  quit,  proof  of;  305,  412.     See  tit.  Ejectment. 
to  produce  papers  on  trial;  387,389, 
'  how  it  differs  from  subpirna  duces  tecum  ;  338. 

when  necessary,  386,  38T. 
-     effect  of  notice  ;  '389.  - 

party,,  vhcri  compellable  to   produce  ;    33T, 

if  a  trustee;  Id. 

in  action  by  seamen  for  wages ;  Ijj. 
when  tbe   other  party  is  interested  in  the 
writing  ;  388. 
prnof  of  notice  ;  394,  395. 
ar'i;r  proof  of,  i!bn  tents  of  paper  how  proved ; 

;njT.  . 

not  necessary}  where  nature  of  action  is  suffi- 
c:lt.!  notice  ;  391.  *' 

*     "."  *      a»,  in  trover'for  bond,  Id. 

or  prosecution  for  stealing  note,  &c.  Id. 
»:*"•■-.■■  in  other  criminal  cases,wh«n. 

:  ■  391,  392. 

■*      or  where  possession  on  the  other  sideis 
,  fraiinuleal  i  392. 
■    '  t*h  elite '-net' ok  wy,  in"  case  the  writing  is 
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NOTICE,  (continued.) 

in  court  in  the  adverse  party's  posies- 
lion.  393,  394. 
deed  produced  under,  to  be  proved  by  the 
other  party,  when  :  396. 

when  not.  397. 
NUL  TIEL  RECORD, 
proof  of  issue  on  ;  307. 

where  the  record  is  in  the  same  «ourt,  ,• 
w herein  another  court;  308. 

NUSANCE, 
in  action  for,  defendant  may  prove  a  licence  from 
plaintiff,  under  general  issue  ;  134.  (9)  .    . 

O 

OATH, 

of  witness,  how  administered  :  21. 
OFFICE, 
books  of,  when  evidence.    See  tit.  Book. 
inquisition  of.     See  tit.  Inquisition. 
OFFICER, 
competent  witness,  when  ;  41.  \ 

though  liable  to  information  ;  Id. 
proof  of  acting  as  such,  evidence  of    being  such, 
when  }  1 80. 
OPINION, 
of  witness,  when  evidence  ;  226. 
general,  evidence  of  public  rights  ;  197, 204. 
•     whether  evidence  of  private  rights  ;  205. 
ORDER, 
of  bastardy.     See  tit.  Bastardy. 
of  judge,  for  producing  papers  ;  388.         , 
of  removal,  not  appealed  against,  its  effect ;  250. 
of  sessions.    See  tit.  Sessions. 
ORDINARY, 
certificate  ot9  when  conclusive  on  legality  of  mar- 
riage; 262. 
faculty  from,  presumed  in  the  case  of  a  pew  claimed 
as  appurtenant  to  a  messuage  ;  125. 
OUSTER,  * 

judgment  of,  on  an  information ;  246. 
OUTLAWRY, 
judgment  of,  in  treason  and  felony,  renders  incompp* 
tent ;  25. 
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OUTLAWRY,  (continued.) 

m  personal  action,  otherwise  ;  Id. 
proof  of  judgment  of ;  25. 
competency  restored  by  reversal  of  outlawry.  29. 
.    OVERT  ACT.    See  tit  Treat*** 
OWNERSHIP, 
possession  prima  facte  evidence  of;*  123. 


PAPAL  BULL, 

evidence  of  exemption  from  tithes ;  337. 
PARCEL, 
on  a  question  whether  land  is  parcel  of  A's  or  B'a  es- 
tate, the  declaration  of  a  deceased  tenant,  who  held 
under  both,  is  evidence ;  197. 
PARDON, 
effect  of,  in  restoring  competency  of  witness ;  $9. 

See  tit.  Witness. 
PARISH, 
inhabitant  of,  competent,  though  penalty  given  to  the 
poor, when;  98. 

in  prosecution  under  highway  act,  when  ; 
Id. 
lfcted  inhabitant,  competent,  on  parish  appeals ;  Id. 

See  tit.  Inhabitant. 
register,  when  first  commenced ;  325* 
proof  of  marriage;  325.326. 
entry  of  marriages  how  to  be  made ;  325. 
copy  of,  to  be  transmitted  annually  lo  regis- 

'  trars  of  diocese ;  Id. 
not  to  be  contradicted  by  day-book ;  332. 
,  inspection  of,  when  granted ;  345. 
book  for  copies  of  rates ;  329; 

for  account  of  parish  indentures ;  329. 
vestry-book;  Id.  fc    - 

examined  copy  of  register,, evidence  ;  338. 
PARLIAMENT, 
acts  of.    See  tit.  Acts. 
journal  of.    See  tit.  Journal* 
PAROL  EVIDENCE.    See  tit.  Evidence. 
PARSON, 
entry  by  deceased/  evidence  for  successor ;  199.  200. 
inaction  against,  for  non-residence,  what  sufficient 
evidence  of  his  being  parson ;  181. 
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PARTICULARS  (Bill  of,) 
under  judge's  order — its  use  and  effect ;  152. 

interest  on  promissory  note  may  be  recovered, 

though  not  claimed' in  the  particular ;  153. 
mistake  in,  when  immaterial;  154.  155. 
PARTNER, 
admission  by  one,  evidence  against  another,  when  , 
75.285.  • 

See  tit.  Admission* 
one  partner  may  disprove  the  authority  of  another  to 
draw  a  bill  on  the  partnership  for  his  separate  dfbt, 
in  action  between  payee  and  acceptor ;  55.         f 
verdict  on  issue,  evidence  of  partnership,  when  ;  251. 
notice  of  dissolution  of  partnership,  how  given ;  324. 
PARTY  TO  SUIT, 
incompetent  witness.    See  {it.  Witness. 
admission  by,  evidence  against  him.    See  tit.  Admis- 
sion. 
compellable  to  produce  papers   in  his  possession, 
when;  387.  388.  * 

PATENTS, 

how  pleaded,  and  given  in  evidence  ;  410. 
PAYMENT, 
evidence  of,  pnder  non-assumpsit ;  131. 
presumptive  evidence  of;  187.    See  tit.  Presumption. 
of  money  into  court ;  149.     See  tit.  Money. 
on  plea  of  payment  of  principal  and  interest,  proof 

that  a  gross  sum  was  accepted  as  full  payment ;  161.  * 

proof  of  tender  and  refusal,  evidence  to  support  an 

avesment  of  payment,  when;  161. 
admission  of  receipt  of  premium,  in  a  policy  of  insur- 
faace  conclusive  evidence  of  payment*  between  the 
assured  and  underwriter;  118. 
PEDIGREE, 

evidence  of.     See  tit.  Hearsay.    Herald* s  Books. 
-  bills  in  Chancery,  not  evidence  of;  282. 
depositions,  not  evidence  against. a  stranger; 

190. 
special/  verdict,    whether  evidence  between 
third  parties  ;  253. 
PENAL  ACTION, 
act  of  parliament,  discharging  the  defendant,  evidence 
under  nil  debet ;  240. 
PERAMBULATION, 
evidence  of  boundary  of  parish.  188. 
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PERJURY,  •    # 

prof  of,  by  a  single  witness,  not  sufficient ;  1 12. 
conviction  of,  incapacitates  witness  ;  23. 30. 
party  injured,  competed!  witness,  on  prosecution  for ; 

c    ■/«•• 

proof  of  defendant's  oath  to  answer  in  Chancery;  315. 
several  indictments  against  several, — defendant  la  one 

case  competent  for  defendant  in  another ;  38. 
on  indictment  fory  in  answer  to  a  bill  of  injunction  fil- 
ed by  B,  B  is  competent ;  40. 
PETIT  TREASON, 
on  indictment  for,  prisoner  may  be  found. guilty  of 
murder  ;  164.    . 
PETITlOxNING  CREDITOR.    See  tit.  Bankrupt. 
PILLdRY, 
punishment  of,  abolished/except  for  perjury,  or  subor- 
nation of  it ;  25.  (8) 
PLACE, 

variance  in*  proof  of;  174. 
POLICY  OF  INSURANCE, 
construed  with  refereftce  to  usage  of  merchants;  490. 
not  to  be  contradicted  by  usage  ;  491. 
underwriteiVjcompetcnt  witness";  3.9. 
POLYGAMY.     See  tit.  Bigamy. 
POSSESSION, 
prima  facie  evidence  of  property ;  128. 
ground  for  presuming  a  grant,  when  ;  Id. 
^         POST, 

proof  of  sending  letter  or  writing  by  the  post ;  390- 
POSTEA, 
indorsed,  not  evidence  of  vtrdict;  311. 
v  »     evidence  that  cause  was  tried;  Id. 

may  bu  produced*  by  associate;  311. 
POWER,  •  •  * 

deed  under,  how  executed  and  attested ;  413.  416. 
.PREAMBLE, 

of  act  of  parliament.    See  tiU  Act  of,  fyc. 
PRESCRIPTION*, 

hearsay,  whether  evidence  of ;  205.    . 
PRESENTATION, 

hearsay,  not  evidence  of ;  206. 
PRESUMPTION      AND     PRESUMPTIVE     EVI- 
DENCE, 

nature  of:  116.  ± 

presumptive  evideuce  of  legitimacy,  117. 

from  fact  of  birth  during  marriage  ;  Id. 
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RESUMPTION     AND      PRESUMPTIVE     EVI- 
DENCE, (continued.) 

how  rebutted;  117.  118. 

of  payment;  118. 

of  payment  of  bond,  after  20  years  ;  119. 

how  rebutted  ;  Id.     See  tit.  Bond. 
release  of  quit- rent  not  presumed  from  non-pay- 
ment ;  122. 
possession  prima  facie  evidence  of  property ;  133. 
grants,  agreements,  licence,  presumed  from  usage; 

123— 130. 
deed  of  composition  not  presumed  merely  from  usage. 

124. 
grant  presumed  against  reversioner,*  from  permission 

of  tenant,  when  ;  128.  # 

circumstantial  evidence,  in  criminal  cases  ;  129. 
presumption  of  law  from  presumption  of  fact ;  129. 
death  presumed  at  the  end  of  seven  years ;  1 59. 
PRINCIPAL, 
in  second  degree,  charged  as  principal  in  first  degree, 

not  a  variance ;  1 6b. 
charged  as  such,*  cannot  be  convicted  as  accessary ; 

Id.  . 

conviction  of,  evidence  against  accessary,  wfien ;  248.  *    * 

witness  against  accessary,  on  indictment  for  receiving 
stolen  goods ;  33. 

or  for  taking  reward  to  help  to  stolen  goods ;  Id. 
PROBATE, 

of  will  of  personal  property,  what ;  264. 

conclusive  of  validity  of  will,  when;  264. 
may  be  shewn  to  be  forged  ;  Id.  ■ 

of  will  of  real  property,  not  evidence  of  will ;  Id? 
whether  evidence  to  prove  pedigree,  317. 
or  of  the  will  in  possession  of  the  other 
party  ;  318.  # 

proof  of  will  in  ecclesiastical  court ;  317. 
proof  of  revocation  of  probate;  318. 
examined  copy  of  probate  ;  317. 
exemplification  of  probate;  Id. 
copy  of  ledger-book  ;  318. 
PROCHEINAMY, 

not  competent,  in  suit  by  infant;  49. 
PROCLAMATIONS, 

*  See  tit.  Gazette.   • 
PRODUCTION, 
of  writing.    See  tit.  Writing, 

m 
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PKOFERT, 

of  deed,  dispensed  with,  when  ;  403. 
bargain  and  sale  pleaded  with, — cop;  of  enrolment 
may  be  shewn ;  407. 
PROMISE, 

to  answer  for  another's  debt,  default^  &c.  359.     See 
#tit.  Stat,  of  Frauds. 
PROSECUTOR, 
competent  witness ;  91.92. 

though  entitled  to  reward  or  penalty  Id. 
general  rule ;  91. 
exception  in  case  of  forgery  ;  93. 
in  case  of  forgery,  (see  tit.  Forgery.) 

party  injured  not  allowed  to  prove  any  ma- 
„      terial  fact ;  93.  94.  * 

competent,  if  not  liable  on  forged  instru- 
ment, 94. 

as  cashier  of  Bank  of  England,  Id: 

or  where  the  banker  has  not  debited 

tlie  party,  Id. 
or  after  release;  Id. 
PUBLIC  BOOKS.     See  tit.  Books. 
entry  in,  proved  by  examined  copy;  33& 
"  inspection  of.     See  tit.  Inspection. 

PUBLIC  RIGHTS, 
proof  of,  by^hearsay ;  197.  204. 
verdict  evidence  of,  though  between  other  parties  : 
252. 
PURGATION, 

ancient  doctrine  of;  26. 

its  effect  in  restoring  competency ;  Id. 

•  > 

Q 

QUAKERS, 
may  affirm  in  civil  cases ;  22. 

not  in  criminal  cases ;  Id. 

what  criminal,  within  the  rale ;  Id* 
in  criminal  cases,  in  their  own  defence ;  23. 
QUALIFICATION, 
in  action  on  game  laws,  plaintiff  need  not  disprove ; 
157. 

■ 

need  not  be  disproved  in  proceedings  on  conviction 
before  magistrate ;  Id.' 
QUARE  IMPEDIT, 
hearsay  qpt  evidence  of  presentation ;  206,  - 
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RAPE, 

on  indictment  for,  the  woman  not  compellable  to  an* 
swer  as  to  her  criminal  connection  with  other  men ; 
222. 

such  evidence  not  admissible  ;  Id. 
her  general  bad  character  Tor  want  of  chastity  may 
be  shewn,  147. 

or  her  previous  connection  with  the  prison* 
er,  Id. 
the  account  given  by  her,  immediately  after  the  inju- 
ry, admissible;  219. 
RATE, 

book  for  copies  of,  how  kept ;  329. 
RATED  INHABITANT.     See  tit.  Inhabitant. 
RECEIVER, . 
entry  by,  of  receipt  of  rents,  207. 
proof  of  entry ;  210.* 
RECfTAL, 

in  deed,  when  evidence  against  the  party  ;  410. 
RECORD, 
what;  237. 
when  complete ;  309. 
not  to  be  contradicted  ;  237.  238. 
evidence,  that  the  verdict  was  entered  by  mistake, 

not  admissible ;  237. 
not  conclusive  as  to  facts  averred,  when  the  fects  are 
not  traversable ;  238. 

nor,  as  to  the  time  of  the  offence ;'  Id. 
keeper  of  the  records  may  speak  to  their  condition ; 

237. 
inspection  of  record;  339. 
Admissions  on  record,  need  not  be  proved ;  147. 
issue  on  nul  tiel  record,  how  proved ;  307. 
variance  in  proof  of  record  ;  171.    See  tit.  Variance. 
proof  of  record,  by  exemplification ;  307. 

by  examined  copy*;  309. 
how  proved  to  be  examined  ;  309. 
when  ancient  record  has  been  lost ; 
309. 

0 

office  copy  of  record ;  309. 
copy  of  judgment,  signed  by  master,  not  evidence; 
309. 
RECOVERY, 
deed  to  make  tenant  to  the  writ  of  entry  when  evi- 
dence of;  913. 
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RECTOR, 

<books  of  deceased,  evidence  for  bis  successor,   when  , 
199—302. 
REGISTER, 
of  navy  office  to  prove  a  sailor's  death  ;  330. 
of  parish.     See  tit.  Pariah. 
of  ship.     See  lit.  Ship. 
RELEASE.     See  tit.  Witness.. 
of  interest,  restores  competency  of  witness ;  102. 

unnecessary,  I.  where  the  witness  offers,  but  the 
other  party  refuses  ;  104. 

2.  where  he  has  acquired  an  inter- 
est, to  deprive  *  party  of  his  tes- 
timony ;  105.    ' 

3.  where  he  has  an  equal  interest 
inclining  him  to  each  side  ;  107. 

release,  in  prosecution  lor  forgery.*    See  tit.  For- 
gery. 
release  to  bankrupt.     See  tit.  Bankrupt. 
residuary  legatee  is  not  rendered  competent,  in 
action  by  executors  to  recover  a  debt  by  re- 
leasing all  claim  to  the  debt ;  103. 
REPUTATION.     See  tit.  Hwrsay. 
RENT  ROLLS, 

old  when  evidence  ;  202. 
RES  GESTA, 
hearsay,  part  (if,  when  evidence  ;  218. 
See  tit.  Hearsay.  . 
REWARD, 
persons  entitled  to,  on  conviction,  not  incompetent ; 

32.33. 
cases,  in  which  rewards  are  given  ;  91.  (*) 
ROAD.     See  tit.  Boundary. 
on  indictment  for  not  repairing,  verdict  of  guilty  is 
conclusive  against  the  parish,  243,  and .  strong  evi- 
dence against  other  parishes  ;  251.  253. 
defendants  may  shew,  under  pica  of  not  guilty,  that 
the  parish  has  licen  exempted  from  repairing  by  act 
of  parliament ;  24ft 
on  a  quest  ioii  whether  the  occupier  of  particular  land 
is  liable  to  repair,  an  award  between  a  former  oc- 
cupier and  the  township  is  not  evidence  ;   192. 
ROBBERY, 

on  indictment  for,  prisoner  may  he  convicted  of  sim- 
ple larouj  i  W4. 
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ROLLS, 

of  manor  court.     See  tit.  Manor. 
RULE  OF  COURT, 

signed  by  proper  officer,  good  evidence.  310. 


SALE, 
after  proof  or  sale  to  goods  of  defendant  and  J.  S.,  J. 
S.  is  not  competent  to  prove  the  sale  to  himself 
alone.  49. 
action  for  sale  of  lands.    See  tit.  Stat  of  Frauds. 
memorandum  of  sale  by  auction.  385. 
SEAL, 
of  the  king,  or  public  courts  of  justice,  need  not  be 

proved.  396.  309. 
of  private  or  foreign  courts,  bow  proved.  309.  319. 
of  corporations,  how  proved.  309.    - 
SEALING, 

of  deed.    See  tit.  Deed* 
SEISIN, 
of  devisor,  proved  by  declaration  of  deceased  occur 
pier.  197.  209. 
SENTENCE, 

of  courts.     See  tit.  Judgment. 
SERVANT, 
incompetent  to  disprove  his  own  negligence  in  action 

against  his  master.  45.  46. 
competent  in  action  by  his  master,  to  prove  delivery 
of  goods,  &c.  99. 

not  to  prove  acts  done  by  him  out  of  the 
course  of  his  duty,  Mfhen.  1 00. 
SESSIONS, 
order  of,  confirming  order  of  removal,  conclusive  as  to 
all  parishes ;  250. 

discharging,  conclusive  only  that  the  settle- 
ment was  not  with  the  respondents.  250. 
SETTLEMENT, 
by  purchase  of  estate, 

parol  evidence  may  be  admitted  to  shew  that 
the  purchaser  agreed  to  pay 'more 
than  30L,  though  the  deed  express- 
,  es  less ;  482.  . 

or  that  less  was  paid  than  is  expressed.  484. 
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SHERIFF.     See  tit-  Under-sheriff. 
officer,  indemnifying  him,  not  competent  witness  for 
him.  49. 

admission  of,  as  to  custody  of  debtor  in-  exe* 
cution,  evidence  against  sheriff,  when ;  79.  SO. 
See  tit.  Agent t  and  Admission. 
copy  of  warrant,  not  sufficient  proof  of  agency  of  un- 
der-sheriff, 80. 
bond  of  indemnity,  not  sufficient;  Id. 
authority  from  the  sheriff  shewn  by  the  warrant,  Id. 
or  by  his  recognition  of  the  bailiff;  Id. 
what  recognition  sufficient.  Id. 
return  of,  on  the  writ,  evidence  of  the  facts  there 

stated.  312. 
inquisition  by  sheriff.  301. 
act  relative  to  sheriff's  bonds.  239. 
SHIP, 
property  in,  proved  by  possession  as  owner.  329. 
log-book  of,  evidence  of  time  of  convoy's  sailing.  330. 
register  of,  evidence  of  want  of  title,  when;  327.  328. 
not  evidence  of  property,  unless  recog- 
nised. 327. 
conclusive,  that  persons  not  named  therein  are 
not  owners.  326. 
articles,  to  be  produced  by  defendant,  in  action  for 
wages.  3JJ7. 
SHOP-BOOK.    See  tit.  Tradesman. 
entry  by  deceased  shopman,  when  evidence;  210. 
by  the  master,  not  evidence ;  21 1. 

may  be  used  as  a  memorandum.  Id. 
SIGNING, 

of  deed,  or  will.    See  tit.  Deed.     Will. 
SLANDER,     See  tit.  UbeU 
proof  of  the  substance  of  the  words,  sufficient.  162. 
against  person  in*  professional  capacity,  when  neces- 
sary to  prove  his  qualification.  181.  182.  • 
other  actionable  words,  when  evidence.  140.  141. 
SOLDIER, 

examination  of,  under  mutiny  act,  when  evidence. 
.  303.     See  tit.  Examination. 
SOLICITOR, 
not  allowed  to  give  evidence  of  professional  commu- 
nications of  his  client.  lOtt — 119. 

See  tit.  Counsel.  ; 

SOLVIT  AD  DIEM, 

See  tit.  Bond. 
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SON  ASSAULT,      * 

See  tit-Tre5pfl55. , 
SPECIFIC  fcERFOKMANCE, 

on  bill  fof,  defendant  may  shew  that  the  agreement  has 
keen  discharged ;  499/500. 

or  that  it  is  different  from  that  intend- 
ed; 503. 
or  that  they  afterwards  agreed  to  a  va- 
riation ;  503.  504. 
plaintiff  raay  shew  the  omission  of  a 

term  by  fraud  ;  504,  505. 
whether  he  may  shew  it  by  mistake  or 

surprise ;  506.  509. 
cannot  vary  agreement  by  parol  evi- 
dence, so  to  have  it  executed  in  its 
'  varied  form.  508. 
part  performance  of  agreement  for  land, 
what.  510. 
STAMP, 
contents  of  uostamped  paper  cannot  be  shewn,  if  stamp 

necessary.  441.442. 
•ther  proof  of  the  transaction,  besides  the  writing, 
whed  admissible.  442. 
fact  of  payment  may  be  shewn,  if  receipt  unstamp- 
ed ;  Id. 
unstamped  receipt,  used  as  a  memorandum  ;  Id.  * 
agreement  admitted  on  the  record,  need  hot  be 

stamped.  Id. 
alter  payment  of  money  into  court,  want  of  stamp 

no  objection.  454.  * 

in  action  on  note  unstamped,  when  plaintiff  may 
.  recover  on  other  counts.  442. 
foreign  instrument,  to   be  stamped  according  to  the 
law  of  the  country  ;  443. 
bill  incipient  here,  completed  out  of  the  king- 
dom. 443.  444. 
of  proper  value  and  denomination.  444. 

receipt  stamp  not  sufficient  for  promissory  note. 

Id. 
articles  of  agreement  under  seal  to  be  stamped  as 

*deed.  Id.     * 
agreement  for  house,  and  also  for  goods  in  it,  to 

be  stamped  as  a  lease.  Id. 
value  being  greater  than  the  true  stamp  is  not 
material,  if  the  denomination  right.  444*445 
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STAMP,  {continual) 

where  the  denowipfttinu'is  different,  but  of  equal 
or  greater  value,  commissioners  may  re-stamp, 
when.:.Ijl.  , 

several  stamps  on  one  instrument,  when   necessary* 

445— 4491 
new  stamp,  on  alteration  of  instrument,  when  neces- 
sary, 449—454. 
011  bill  of  exchange  or  promissory  note,  449. 
on  policy  of  insurance.  450.  45l. 
i(  the  alteration  is  to  correct  a  mistake,  new  stamp 
unnecessary.  451  —453. 
unstamped  instrument,  evidence  for  collateral  purpo- 
ses, .when  ;  454— 458. 

inaction  £0/  penalty  for  illegal  insurance,  454. 

for  bribery  at  election.  Id. 
unstamped  paper,  as  a  memorandum,  Id. 

as  secondary  evidence,  Id. 
unstamped  agreement  may  be  inspected,  to  as- 
certain the  time  with  reference  to  a  subse- 
quent agreement,  455. 

or  to  see  the  nature  of  the 
haiyi  writing.  Id. 
unstamped  instrument  may  be  recovered 

in  trover.  Id.  . 
unstamped  instrument,  evidence  in  prose- 
cution for  forgery.  455. 456. 
draft,  unstamped,  not  admissible  on  indict* 
ment  for  secreting  a  letter  containing, 
&c,  under  stat.  .7  G.  3.  c  50.  a.  I.  456. 
policy  of  insurance  unstamped  not  evi- 
dence on  indictment  for  burning,  &c 
with  intent,  &c.  457.  458. 
party  when  compellable  to  produce  writings,  to 

be  stamped,* previous  to  trial.  388. 
lost  instrument  presumed  to  be  Ramped,  when.  458* 
want  of,  when  to  be  repaired,  and  how.  459*  460. 
want  of  stamp  not  to  be  objected  to,  after  pay- 
ment of  money,  into  court.  460. 
agreement^,  what,  to  be  stamped  ;  460. 

minute  of  agreement  by  auctioneer. 

460. 
fresh  item  added.  461. 
receipt,  properly  Stamped  as  such* 
admissible,  though  it  contain  an 
.    agreement.   Id. 
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STAMP,  (continued.) 

cognovit  need  not  be  stamped;  Id* 
agreements  exempted  from  stump,  what ;  462. 

1 .  memorandum  of  assurance.  Id. 
.  2.  memorandum    for    granting 
lease.  Id. 
agreement,  when  a  present  de- 
mise. Id. 

3.  memorandom  for  hire  of  la- 

bourer, &c.  463. 
.  agreemfept  for  assignment  of 
apprentice  not  exempted* 
Id. 

4.  memorandum  for  or  relating 

to  sale  of  goods.  463. 

agreement  to  take  a  share  of 
goods,  &c*  Id. 

Agreement  to  indemnify  on  re- 
sale; &c.  Id* 

guarantee  for  payment  of 
goods.  Id. 

agreement  for  .  makyig  of 
gpods,  463.  464. 

agreement  for  sale  of  crops, 
464. 465. 

5.  memorandum  between  master 

and  mariners  of  ship,  &c.  465. 

6.  letters  containing  agreement 

respecting  merchandize  be- 
tween merchants*  465.  466. 
STATUTE  OF  FRAUDS,  (st.  29.  C.  2.  c.  3.) 
first  and  second  sections;  353. 

leases  of  land  by  parol— their  effect  353. 
leases,  not  exceeding  three  years,  excepted. 
Idi 

meaning  of  these  sections;  364. 
easement  in  land  not  within  the  first,  354. 
as,  agreement  for  use  of  a  way, 
other  examples ;  354. 
leases  by  parol,  Chough  not  available  as  to 
the  duration  of  interest,  yet  may  be  evi- 
dencerfor  other  purposes  ;  355. 
parol  leases  for  more  than  three  years,  cre- 
ate a  tenancy  from  year  to  year ;  356. 
third  section.  353. 

as  to  assignment  or  surrender  of  leases  ;  Id. 

04 
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STATUTE  OF  FRAUDS,  (continued.) 
meaning  or  this  section.    356. 
if  a  deed,  before  the  statute,  wis  requisite 

for  a  surrender,  still  necessary ;  356. 
lease  not  surrendered  by  mere  cancelling; 

Id. 
recital  in  a  lease,  that  a  former  lease    is  tur- 
.  '  rendered,  not  a  writing  within  the  section. 
Id. 
fourt h  section.  357. ; 

cases  to  which  it  applies  ;  Id. 

where  the  agreement  is  not  the  subject  of 

anactfen;  Id. 
agreement  need  not  be  declared  upon,  as 

written;  358. 
must  be  shewn  by  defendant's  plea  to  be  in 

writing  ;  Id.  f)» 

when  defendant  has  paid  money  into  court 
on  plaintiff's  declaration,  written  agree- 
ment need  not  be  proved  ;  358. 
party,  admitting  the  mere  fact  of  an  agree- 
%  meat,  may  avail  himself  of  the  statute  ; 

359. 
where  an  agreement  is  for  several  things,  if 
the  plaintiff  cannot  recover  upon  part  of 
-it. for  want  of  a  written  memorandum,  he 
cannot  recover  at  all ;  359. 
promise  to  answer  for  another  person9  9  debt; 
358*  * 

general  rule ;  and  cases  within  this  clause. 

369.361. 
facts  tending  to  shew  which  party  liable ; 

360. 
original  undertaking — collateral ;  361. 
5        -       ■■  -,  promise  to  pay  in  consideration  of  staying 
-  a  suit  against  J.  S.  when  within  the 

clause  ;  361. 
.purchasing  the  dehts  of  creditors  of  third 

person,  not  within  the  clause  ;  362. 

/promise  to  pay  for  attendance?  on  third 

person,  when  defendant  was  under  legal 

obligation  to  pay  y  362. 363. 

agreement  in  consideration  of  marriage*  363. 

9  ■      t  mutual  promise  to  marry,  not  within  the 

clause;  363.  364. 
contract  or  sale  of  lands f  &c.  364. 
meaning  and  extent  of  the  clause.  Id. 
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STATUTE  OF  FRAUDS,  (continued.) 

sale  of  latids  by  auction,  within  it ;  365. 
agreement  for  rent  charge,  right  of  com- 
mon, &c.  365. 

that  an  arbitrator  shall  determine 

as  to  a  lease  ;  365. 
for  easement  in  land  ;  Id. 
for  abatement  of  rent  of  land.  Id. 
for  crops  growing  in  land ;  Id. 
agreement  not  to  be  performed  within  a  year* 
366. 
cases  within  the  clause ;  Id. 

'   depending  on  contingencies ;  Id. 
agreement  to  be  in  writing';  367. 

1 .  Subject-matter  of  the  writing ;  Id. 
#  meaning  of  the  word  "  agreement"  in 
this  clause ;  Id. 
consideration  to  be  stated  ;  367.  368. 
amount  of  debt  of  third  person,  which 
defendant  has  promised  to  pay,  need 
not  be  mentioned  ;  360. 
contracting  parties  must  be  named.  368. 
s2.  What  a  "  memorandum  or  note  of  agree" 
nient."  369. 
deed,  though  not  available  as  such,  yet 
in  some  cases  evidence  of  terms  of 
contract,  Id. 
terms  of  agreement  need  not  be  contain- 
ed in  a  single  paper ;  Id. 
if  several  papers*  they  need  not  be  con* 

temporaneous ;  Id. 
must  be  connected,  and  not  by  parol 

evidence;  Id. 
examples  of  contracts  proved  by  seve- 
ral connected  papers;  370. 371. 
Agreement  to  be  signed.  372. 
mere  draft  of  agreement  read  over,  not 
sufficient;  Id. 

though  perused  and  altered  by 
defendant;  Id. 
ptrt  of  the  paper,  where  the  signature  it 

made,  inyiaterial.  Id. 
whether  sufficient,  if  the  defendant's  nam* 
.    is  written  in  the  body  of  the  agreement. 
Id. 

"defendant's  name  printed,  sufficient ;  373. 
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STATUTE  OF  FRAUDS,%(c<Mi*iWd.) 

signing  as  witness,  with  knowledge  of  con- 
tract. Id. 
draft  of  lease  recognized  by  indorsement 
of  the  party,  Id. 

or  by  his  tetter ;  Id. 
Signing  by  the  party  charged,  or  some  other  person 
thereunto  lanfully  authorized  by  him.    373. 

1.  As  to  party,  who  ought  to  sign  ;  374. 
memorandum  of  agreement,  naming  both  parties, 

but  signed  only  by  one,  will  bind  that  one.  374. 
omission  of  signature  supplied   by   letter,   &c 
374. 

2.  Who  a  person   lawfully  authorized  within  the 

fourth  section.  Id. 
agent  need  not  be  authorised  by  writing  ;  Id. 
auctioneer,  the  agent  of  seller  ;  3?5. 
auctioneer's  receipt  of  deposit,  when  sufficient 

note  of  agreement ;  Id. 
auctioneer's  clerk)  when  authorised  to  sell ;  375. 
auctioneer,  agent  of  purchaser ;  Id. 
'  agent  mutf  be  a  third  person,  not  one  of  the  con* 
tracting  parties  ;  375. 
Seventeenth  section  ;  376. 

executory  contracts  within  it ;  377. 

contract  for  the  making  of  goods,  not  within  it, 

377. 
as,  bespeaking  a  chariot  not  yet  made;  Id. 
or  buying  wteat,  which  was  to  be  threshed ; 

378. 
sale  of  goods  by  auction  seems  to  be  within 

this  section ;  378. 
written  memorandum  not  necessary,  where  parL 

of  the  goods  has  been  accepted  ;  380. 
what  such  an  acceptance  ;  Id. 
acceptance  of  sample ;  Id. 
what  tantamount  to  delivery,  where  goods  are 
ponderous ;  380. 

delivery  of  key  of  Warehouse ;  Id. 
delivery  of  minuments  ofship  ;  Id. 
sale  of  part  of  the  gootf s  fey  the  buyer  ; 

381. 
order,  for  delivery,  to  warehouseman ;  Id- 
weighing  ancj  measuring  by  order  of  buy- 
er; Id. 
buyer's  writing  his  name  on  the  goods; 
Id. 
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STATUTE  OF  FRAUDS,  (continued.) 

buyer's  using  them  as  his  own  ;  Id. 
delivery  to  carrier,  by  order  of  the  buyer,  an 
acceptance  ;  382* 

or  in  the  usual  course  of  dealing  ; 
Id.  ■     . 

carrier  not  employed  by  buyer,  but 
by  seller ;  Id. 
contracts  for  transfer  of  stock  within  this  sec- 
tion ;  383. 
note  or  memorandum  of  bargain,  what  within 

the  section;  384. 
consideration  of  the  bargain  need  not  be  sta- 
i  ted ;  Id. 

what  signing  sufficient ;  385. 
signing  by  one  party  alone  binds  him  ;  Id. 
signature  of  broker,  when  the  signing  of  both 
parties  j  385. 

entry  of  broker  in  his  book  ;  Id. 
bought  and  sold  notes ;  Id. 
auctioneer,  at  sale  of  goods,  the  agent  of  buy- 
er and  seller ;  Id. 
memorandum  of  sale  by  auction ;  Id. 
STEWARD, 

entry  by  deceased,  as  to  receipt  of  money  ;  207. 
SUBPCENA, 
ad  testificandum,  writ  of,  (see  tit.  Witness.) 
what,  2.  , 

bow  jQany  may  be  put  m  one  writ ;  3. 
duces  tecum  ;  14,  386. 
SUBSTANCE, 

of  issue  to  be  proved.    See  tit.  Evidence. 
SURRENDER 

of  lease,  how  made.  353. 
SURVEY.    See  tit.  Terrier. 
of  benefices  by  Pope  Nicholas ;  321. 
history  .of, 

evidence  of  what ;  Id. 
valor  beneficiorum  in  reign  of  H.  8.  322. 
in  time  of  the  commonwealth,  Id. 

their  great  authority  in  questions  of  tithes,  Id. 
ancient  surveys,  evidence,  without  proof  of  commis- 
sion, when.  322. 
of  manor  or  estate,  when  evidence.  203. 
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TAXATION,    . 

of  Pope  Nicholas  321. 
TENANT, 

♦not  allowed  to  dispute  landlord's  title.  181. 
TERRIER, 
of  manor*  evidence  of  boundary  or  tenure.  334. 
'ecclesiastical,  what.  Id.      < 

evidence  of  church  possessions  ;  Id. 
for  parson,  when ;  334.  336. 
.against  him,  when.  Id. 
from  what  repository ;  334. 335. 
by  whom  to  be  signed  ;  336. 
signed  by  inhabitants  of  a  parish,  evidence  of 
a  farm-modus,  though  the  persgns  signing  are 
not  shewn  to.  have  been  occupiers.  336. 
not  evidence,  unless  possession  satisfactorily 
explained.  335. 
TIME, 

variance  in  proof  of.  173. 
TITHES, 
evidence  of  parson's  title  by  admission.  181. 
etftry  by  deceased  rector,  evidence.  199 — 202. 
modus  on  one  particular  farm,  not  evidence  of  modus 
on  another.  137. 

unless  some  connection  shewn.  Id. 
composition  real,  not  to  be  presumed  frojn  usage.  124. 
in  action  for,  plea  that  plaintiff  had  not  read  the  thir- 
ty-nine articles,  to  be  proved  by  defendant.  158. 
answer  of  occupier  of  land,  in  a  tithe  cause,  evidence 
against  a  succeeding  occupier.  284. 

See  tit.  Prescription*    Terrier.   Modus*    Survey. 
TOLLS, 
hearsay  evidence  of  right  of ;  204. 
verdict,  evidence  of,  though  between  other  parties. 
252. 
TRADESMAN, 
entry  in  his  books,  by  deceased  shopman,  evidence  of 

delivery  of  goods.  210—214.  • 
observation  on  this  sort  of  evidence.  211. 
entry  by  tradesman  himself  not  evidence.  211.  214. 
entry,  used  as  memorandum  by  shopman.  211. 
entry  by  clerk,  who  is  living,  though  abroad,  not  evi- 
dence. 212. 
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TRADESMAN,  (continued.) 
entry  by  servant,  stating  terms  of  agreement,  not  evi- 
dence. 213.  "  . 
book,  open  to  customer,— effect  of,  as  a  bill  deliver* 

ed.  213. 
clause  in  st.  7  Ja.  c.  12.  as  to  admissibility  of  shop- 
books.  213. 
TREASON, 
confession,  evidence  in  case  of.    See  tit.  Confession. 
conspiracy  to  seize  the  king's  person,  an  overt  act  of 

conspiring  his  death.  130. 
so,  conspiring  with  foreigners  to  effect  an  invasion ;  Id. 
no  overt  act  of  distinct  treason  to  be  proved,  142. 
proof  of  overt  act  by  two  witnesses ;  1 14. 

otherwise,  where  the  overt  act  laid  is  assassina- 
tion, &c.  115. 

or  in  treason  for  impairing  the  Qoin. 
113. 
when  other  acts  of  the  prisoner  are  evidence  against 
him,  as  shewing  his  intention,  his  contemporaneous 
acts  are  also  evidence  for  him.  144. 
TRESPASS, 

for  assault.    See  tit.  Assault. 

any  number  of  trespasses,  within  the  days  men- 
tioned in  the  declaration,  may  be  proved  ;  1$9. 
14Q. 
or  one  trespass  beyond  the  remotest  day.  Id. 
co-trespasser,  competent  witness  ;  33. 
for  taking  goods, 

defendant  may  shew  title,  under  general  issue; 

135. 
what  property  sufficient,  to  maintain  the  action ; 

123. 
action  by  agister  of  cattle, 

by  stage-coachman ;  Id. 
for  mesne  profits, 

judgment  in  ejectment  conclusive  as  to  right  of 
possession ;  255. 
quare  clausum  fregit, 

title  of  defendant  may  be  shewn,  under  gene- 
ral issue ;  134. 
or  title  in  a  third  person,' and  entry  by  his  com- 
mand ;  Id. 
licence  from  plaintiff,  cannot ;  *Id« 
nor  defect  of  fences,'  • 
nor  easement ;  Id. 
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TRESPASS,  (continued.) 

proof  of  entry  for  distress  admissible,  under 

general  issue ;  Id. 
on  plea  of  soil'  aqd  freehold,  a  verdict  on  the 
same  plea  in  a  former  action  conclusive ; 
243. 244. 
TRUSTEE, 
not  incompetent  witness,  as  liable  to  action  ;  42. 

U 

UNDER-SHERIFF, 
declarations  by,  when  evidence  againpt  the  sheriff; 
80.     See  tit.  Sheriff.  * 
UNDERWRITER, 
competent  for  another  underwriter  in  action  on  poli- 
cy of  insurance ;  39. 
USAGE, 
evidence  of  agreement ;  124. 125. 
to  explain  ancient  charters,  476. 
private  deeds,  477,  478. 
mercantile  contracts,  488—492. 
See  tit.  Custom*    Easement.    Presumption. 
USE  AND  OCCUPATION, 

in  action  for,  unnecessary  to  describe  where  the 
'premises  lie;  174 

if  described  as  lying  id  a  particular 
parish,  they  ought  to  be  so  prov- 
'     *d ;  Id. 
USURY, 

in  action  for  penalties,  the  borrower  competent ;  40. 

evidence  of  other  usurious  con- 
tracts not  admissible ;  227. 
may  be  given  in  evidence,  under  non-assumpsit ;  132. 

not  in  debt  on  bond,  unless  pleaded ;  134. 
UTTERING, 
indictment  for  uttering  forged  notes  or  bad  money — 
proof  of  prisoner  having  uttered  others  similar,  used 
as  evidence  of  his  knowledge,  &c.'  143. 


VARIANCE,  f 

in  proof  of  contract,  168. 
of  deed,  1*U 
of  record,  171. 
when  the  record  only  described,  Id. 
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■  Variance,  (continued.) 

when  its  substance  set  out,  172. 
in  proof  of  time,  173. 

of  place.  174.  175* 
/    examples  of  variance  ; 

demise  pleaded  to  hold  from  a  certain  day— demise 

proved  an  that  day.  163. 
in  replevin— jtarf  only  of  the  cattle  proved  to  be  le- 
vant and  couchant ;  Id* 
proof  of  larger  right  than  that  claimed  ;  163. 
on  issue  whether  A.  and #B.  were  churchwardens — 

proof  that  only  one  was  ;  164. 
averment,  that  plaintiff  was  constable  in  parish  of  P. 
♦    and  proof  that  be  was  sworn  in  for  a  liberty,  of 

which  P.  was  only  part.  Id. 
prisoner,  charged  as  principal  in  1st  degree — proved 
to  be  principal  in  2d  degree,  not  a  variance ;  165. 
Variance  as  to  means  of  killing,  on  charge  of  murder  f  / 

164. 
in  assumpsit,  it  is  no  variance,  that  others  besides  the 
defendant  are  parties  to  the  contract ;  132.  170. 

but  if  others  ought  to  join  as  parties  io  the 
action,  the  defendant  may  take  advantage 
of  it,  on  non  assumpsit.  132.  170. 
in  action  of  tort,  it  is  not  a  van'  xnce  to  shew  that  oth- 
ers ought  to  have  joined.  170. 

See  other  examples  under  tit*  Murder.  Princi- 
pal. Evidence. 
VENUE,  .     - 

when  the  place  is  only  for  venue,  a  variance  in  the 

place  proved,  not  material.  174. 
on  indictment  for  felony  at  a  certain  place >  if  there  is 
no  such  place  in  the  county,  the  indictment  void  \ 
176. 
VERDICT.     See  tit.  Judgment. 
admissible  in  evidence,  when.  241,  &c. 

considered  with  reference  to  the  parties ;  241. 
242* 

conclusive  between  the  same  parties  when  \ 

242. 
evidence  between  privies  to  the  first  suit ; 
245. 

verdict  by  Ancestor  evidence  for 

heir,  Id,  * 

verdict  by  one  remainder-man,  ev- 
il* 


184  INDEX. 

VBRDICTV  (continued.) 

idence  for  another,  Id. 

for   or  against  lessee,  evi- 
dence for  or  against  re- 
versioner ;  246. 
between  vicar  and  occupier 
of  land,   cm  question  of 
tithes,  is  evidence  between 
him  and  another  occupier. 
246. 
decree  between  vicar  and  im- 
propriator evidence  between 
their  successors ;  246. 
judgment  for  schoolmaster  of 
hospital  evidence  for  suc- 
cessor. Id. 
judgment  of  ouster  in  que  war- 
ranto.  246. 
not  evidence  for  one  of  the  parties  against  a 
stranger ;  247. 

verdict  against  another  person 
who  justified  as  servant  of,  &c. 
evidence  on  the  question  of 
right;  247. 
conviction  of  principal  evidence 
against  accessary.  248. 
not  evidence  for  a  stranger  against  a  partv  -f 

judgment  in  rem  in  the  Exchequer. 

250. 
Judgment  of  quarter  sessions ;  Id. 
conviction  against  parish  fornon- 

repair  of  a  road,  250.  251. 
verdict  on  issue  to  try  a  partner* 

ship  ;  251. 
on  question  of  custom,  tolls,  &c.  a 

verdict   is    evidence     between 

•  third  persons ;  252. 

■  special  verdict,  stating  a  pedigree, 
whether  evidence  between  third 

•  persons :  253. 

verdict  in  action  for  negligence  of 
servant,  is  evidence  in  action  by 
the  master  against  the  servant; 
247. 
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VERDICT,  {continued.) 

considered  with  reference  to  the  subject-mat- 
ter* 253,  &c. 

verdict  in  trover,  a  bar  to  an  action 
for  money  had  and  received  ;  254* 
where  plaintiff  in  first  action  failed 
from  defect  of  pleading ;  Id. 

or  gave  no  evidence  of 
the  demand  rid* 
verdict  final  only,  as  to  its  proper 

purpose  ;  255.  256. 
verdict  in  action  for  a  nuisance  not 
conclusive  as  to  the  right ;  255. 
id  ejectment,  not  conclusive  as 
to  title  In  another  ejectment ; 
Id. 
M  verdict  in  criminal  case,  whether  ev- 

idence in  civil ;  256 — 260. 
evidence,  that  the  verdict  was  entered  by 
mistake,  not  admissible  ;  237.     * 
where  special  verdict  may  be  found,  though  a 

general  one  cannot ;  163. 
in  debt  on  award,  and  "  no  suck  award?'  plead* 
ed,  the  jury  cannot  find  the  award  void  by 
matter  dehors ;  148. 
proof  of  verdict;  311. 

postea indorsed,  not  evidence  of;  Id. 

evidence  that  pause  was 
"tried ;  Id. 
judgment  to  be  shewn,  entered  up ;  Id. 
on  issue  out  of  Chancqry,  decree  to  b* 
shewn  ;  Id. 
VESTRY-BOOK.    See  tit.  Parish. 
VICARAGE, 

endowment  of,  when  presumed ;  124. 
VICE-CONSUL, 

certificate  of,  abroad  ;  306.    See  tit.  Certificate. 
VIDELICET, 

effect  of,  in  pleading ;  171. 
VOIRE  DIRE.    See  tit  Witness. 
objection,  arising  on,  may  be  removed  on  the  same ; 
101. 
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WAGER, 
in  actioD  for,  one  who  lays  a  similar  wager  is  compe- 
tent.    105. 
on  event  of  prosecution,  will  not  make  witnessincom- 
petent;  107. 
WAGES, 

in  action  for,  by  seamen,  the  contract  to  be  produ- 
ced by  the  defendant ;  387. 
rule  confined  to  voyages  on  board  of  British  ships ; 

Id-  (4). 
the  captain  must  produce  the  articles  without  notice, 
if  he  has  any  objection  upon  them ;  Id. 
WAR,' 
articles  of,  how  proved  ;  323* 
proof  of,  by  proclamation  for  reprisals  in  Gazette  ; 

323. 
notoriety  of,  sufficient  proof;  Id. 
declaration  of,  by  foreign  government,  evidence  of 
commencement  of  hostilities  ;  Id. 
WARRANT.    See  tit.  Writ. 
WARRANTY, 
action  in  tort  for  breach  of  warranty  of  goods — plain- 
tiff need  not  prove  that  defendant  knew  the  goods 
to  be  in  an  unfit  state,  though  so  averred  ;  167. 

the  substantive  parts  of  the  warranty  to  be 
Stated  and  proved ;  161. 
WAY.    See  tit.  Read. 
public  right  of, 
hearsay  of ;  204. 

verdict,  evidence,  though  between  other  parties;  252. 
private  right  of, 

hearsay,  whether  evidence  of ;  205. 
usage,  evidence  of;  125. 

extent  of  right  limited  by  the  usage ;  12?. 
use  of  way  for  carriages,  evidence  of  a 
grant  of  drift-way  ;  128. 
WIFE.    See  tit,  Husband  and  Wife. 
WILL, 
*  of  personal  property, 

proof  of,  in  ecclesiastical  court ;  264. 
probate,  evidence  of,  Id.     See  tit.  Probate. 
ledger-book  of  ecclesiastical  court,  317, 318^ 
copy  of ;  318. 
of  real  property,  — 

requisites  of,  by  stat  of  frauds  ;  431 . 
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WILL,  (continued.) 

of  copyhold,  requires  neither  attestation  nor  sign- 
ing ;  430.  C#) 
exemplification  of  will,  not  evidence  ;  433. 

probate  of  whether  evidence  to  prove  a  pedigree  ; 

Id. 
as  secondary  evidence  ;  433. 
*  proof  of  will,  by  subscribing  witness;  434. 

single  witness,  sufficient,  at  law  ;  Id.  • 

rule  in  Chancery ;  Id. 
"  credible  yitnesses,"  who,  within  5th  section 
of  stat.  of  frauds ;  432. 

convicted  of  infamous  crime,  not  good 

witness;  432. 
witness  interested  under  will ;  Id. 

w^her  competent,  after  release  ; 

devise  to  witness,  void.  433. 
creditor  may  attest,  though  will  charg- 
ed with  debt.  Id. 
subscribing  witness,  what  to  proye.  435. 
may  prove  the  will  forged*  34. 
signing;  435. 

in  any  part  of  will; 
of  part,  intending  to  sign  the  whole  \ 
by  mark) 

by  stamped  name  ;  435.  * 

by  seal,  insufficient.  435.  436. 
when  testator  is  blind.  Id. 
attestation  ;  436. 

need  not  express  that  they  subscrib- 

#4  ed  in  the  testator's  presence.  437. 

on  the  trial  of  an  issue  from  Chancery,  all 

the  witnesses  must  be  examined.  434. 
witnesses  need  not  see  testator  sign ;  437. 
if  he  acknowledges  his  will,  sufficient. 

Id. 
need  not  at  all  attest  at  the  same  time  ; 
Id, 
nor  attest  every  page.  Id. 
whole  will  must  be  present.  438. 
attestation  by  mark.  437.  * 

in  presence  of  testator ;  436. 
if  he  might  see  the  attestation  sufficient.  438« 
execution,  how  proved,  when  subscribing  wit- 
ness dead,  insane,  or  abroad.  440. 

when  hand-writing  cannot  be  proved; 
440,  441, 
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WILL,  (continued.) 

will  30  years  old,  whether  to  be  proved.  441. 
»  if  witnesses  deny  the  due  execution,  they  may 

be  contradicted*  440. 
will  impeached  fqg  fraud — evidence  it  admis- 
sible of  what  testator  said  at  the  time.  484. 
if  impeached  by  witness,  who  imputes 
fraud  to  the  other  subscribing  wit- 
r  nesses  deceased,  evidence  of  their 

gopd  character  admissible.  440* 
ambiguity  in  will  when,  explained  by  parol 

evidence ;  467.  See  tit  Antiquity. 
mistake  in  will,  as  to  devisee's  name,  or  de- 
scription of  property,  when   explained. 
467. 
s  trust  in  will  raised^  parol  evidence,  when. 

512.  *• 

WITNESS, 
attesting  witness  to  deed.  See  tit.  Deed. 

to  will.    See  tit  Will. 
deceased,  testimony  of,  when  evidence.  214. 
depositions  of.  See  tit.  Deposition. 
attendance  of,  to  give  evidence,  at  trial.  2. 
mode  of  procuring  attendance, 
ijq  civil  cases.  Id. 
*  subpoena  ad  testificandum, 
*  how  many  may  be  put  in  one  writ.  3. 

service  of.  4. 
duces  tecum.  14.  3S6. 
before  commissioners  of  bankrupt  6. 

expences  need  not  be  tendered.  6. 
commissioners  may  all§jr  expenses.        I 

bankrupt  charged  in  execution.  6. 
before  commissioners  of  ioclosure.  6. 
before  court  martial.  7.  i 

before  magistrates.  6.  7.  j 

in  criminal  cases.  7. 
subpoena  ad  testificandum, 

service  of,  in  different  parts  of  the 
kingdom.  8. 
*  witness  cannot  refuse  to  attend, 

though  expences  not  tendered; 
•      10. 
.  recognizance.  7. 

habeas  corpus  ad  testificandum.  12. 
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WITNESS,  (continued.) 

whco  the  writ  lies, 
how  sued  out  and  served.  12. 
for  prisoners  to  come  before  commission- 
ers. 12. 
or  court  martial, 
expense  of  witness  in  civil  cases.  2.  3. 

coming  from  abroad.  3. 
expense,  in  criminal  cases.  8.  9. ' 
felonies.  9. 
misdemeanors.  9. 
privilege  of,  from  arrest  on  trial.  5. 

before  arbitrator.  5. 
before  -  commissioners  of  bank- 
rupt, 
before  court-raartial.  5. 
In  going  and  returning.  5. 
proceedings  against,  for  non-attendance.  4. 

attachment.  4.  • 

action  on  case  or  damages, 
or  on  stat.  5  Eliz.  4. 
incompetency  of  witness;  from 

1.  Want  of  understanding.  15. 

insane,  idiots,  lunatics.  • 

deaf  and  dumb,  how  to  give  evidence  ; 
children,  whpn  competent.  16. 17. 

their  declarations,  not  upon  oath, 
not  evidence.  1 7. 

2.  Want  of  religious  principle.  10. 

general  rule ; 

atheists,  infidels,  incompetent.  19. 
excommunication,  not  a  ground  of  objec- 
•      tion.  20. 
oath,  how  administered.  21. 

Quakers  may  affirm,  when.  22. 
See  tit.  Quakers. 

3.  Infamy  pf  character.  23. 

what  offences  incapacitate.  23. 24. 
proof  of,  by  record  of  judgment.  26.     . 
petty  larceny  does  not  incapacitate.  28. 
competency,  how  restored.  26. 

purgation,  ancient  doctrine  of.  26.  * 

benefit  of  clergy,  and  burning  in  hand. 
26.  27. 

punishment  in  lieu  of  burning. 

27.    ' 
transportation.  27.  (4) 


• 
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WITNESS,  (continued.) 

who  entitled  t»  clergy  without 

the  burning.  27. 
proof  of  benefit  of  clergy,  how* 

27.  28. 

proof  of 'attainder,  and  reversal  of.  28. 

29. 
competency  restored  by  pardon*  29. 
under  great  seal, 
by  act  of  parliament.  Id. 
if  pardon  conditional,  perform- 
ance to  be  shewn.  29.  30. 
when  disability  part  of  sentence  \ 

3Q. 
warrant  under  privy  seal,  insuffi- 
cient; Id. 
accomplices,  competent ;  30. 
See  tit.  Accomplice* 
•  witness  giving  evidence  to  avoid  his  own  in- 

strument, not  incompetent ;  3& 
4.  Interest  renders  witnesses  incompetent ;  36. 
reason  of  the  rule ;  36, 38. 
objection,  when  to  be  made ;  96* 
of  the  nature  of  the  interest  which  disqualifies ; 
36—56. 

interest,  in  the  question — in  the  event  of 

the  Suit ;  38.  v 
wishes,  or  bias  on  the  subject,  expecta- 
tion of  benefit,  &c  38* 
several  actions  of  assault,  or  several  in- 
dictments for  perjury, — -defendant  in 
one  competent  for  a  defendant  in  an- 
other ;  38.  39. 

one  underwriter  competent  for  an- 
other; Id. 
sublesee  competent,  in  action  against 

tenant  for  mismanagement ;  40. 
on  indictment  for  perjury  in  answer 
to  a  bill  filed  by  B.,  B.  is  compe- 
tent; 40* 
borrower  of  money   competent  to 

prove  usury;  40.  41. 
subscribing  witness  to  a  deed  cannot 
be  objected  to,  as  interested,  by  a 
party  who   asked  him    to    attest, 
*  knowing  his  situation  ;  421.  (2). 

-  that  the  event  may  make  it  more  easy 
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to  recover  in  his  own  case,  or  that 
the  verdict  may  be  heard  of  by  the 
jury — no  gtOund  of  incompetency* 
40. 
liability  to  action  or  information,  not  suf- 
ficient objection ;  41. 
persons  in  office, 
executor  de  son  tort/ 
trustees,  agents,  41. 42. 
,  wilness  thinking  himself  interested ;  42. 44* 
honorary  engagement  to  pay  costs;  43. 
1.  Where  a  verdict  rtiay  be  evidence  (ot  or  against  * 
witness*  be  is  incompetent. 45. 

servant  cannot  disprove  his  own  negligence  in 

action  against  his  master ;  Id. 
person  claiming  under  same  custom ;  46. 

of  common,  46. 
of  away-going  crop,  47. 
of   liability  to  repair  fences 
contiguous  to  a  common; 
46. 
Of  parochial  triodus,  47. 
of  common  by  vicinage ;  47. 
Otherwise,  when  the  right  is 
merely  prescriptive  \  47. 
fried  iriiabitants  in  apptifth ;  48. 
person  liable  to  costs,  not  competent ;  49. 
defendant's  bail $ 
sheriff's  officer,  giving  security ; 
prochein  amy  or  guardian ;  49. 
after  proof  bf  sale  of  goods  to  defendant  and  J. 
S.  as  partners,  J.  S  is*  not  competent  to  prove 
the  sale  to  himself  alohe  {  49.     > 
in  action  by  indorsee  against  acceptor,  the 
drawer  of  kt\  accommodation  bill  is  not  com* 
petent  witness  for  defendant  to  prove,  that 
plaintiff  took  it  for  usurious  consideration  ; 
49. 50.  7 

in  ejectment,  the  Upi&nt  In  possession  is  not 
competent;  for  defendant  under  whom    he 
holds ;  48.  49. 
one  who  is  to  have  a  lease  of  the  lands,  if  re* 
covered,  not  competent  for  plaintiff;  49. 
Where  witness  directly  grains  or  ipse*  by  the 
feVent,  he  is  incompetent ;  50. 
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however  small  the  gain  or  loss ;  53. 
witness  not  competent,  who  has  to  pay,  or 
be  paid  on,  the  event ;  50. 
bankrupt  not  competent  to  increase  the  fund ; 

51.    See  tit.  Bankrupt. 
creditor  of  bankrupt  not  competent  to  increase 
tfee  fund ;  52. 

See  tit.  Bankrupt. 
witness  discharging  himself  of  a  debt ;  53. 
in  ejectment,  witness  not  competent  for  defend- 
ant to  prove  himself  the  real  tenant,  and  the 
defendant  hb bailiff.  Id. 
where  the  witness  isAdifierent  to  either  party,  having 
an  equal  interest  towards  each,  he  is  competent,  54. 
as,  a  person  who  received  money,  in  assump- 
sit for  money  had  and  received  ;  Id. 
in  question  on  priority  of   demise,  lessor 

competent,  when ;  54. 
bill  of  exchange  drawn  as  in  partnership 
firm, — either  party    competent  to    shew 
want  of  authority  in  the  drawer,  in  action 
by  payee  against  acceptor  ;  54,  55. 
where  defendant  pleads  in  abatement,  that  he  prom- 
ised jointly  with  A.  and  B.,  A.  is  competent  for 
the  plaintiff,  that  defendant  was  not  authorized  by 
the  partners,  &c.  55. 
where  the  witness  has  a  remedy  against  either  par- 
ty, the  circumstance  of  its  being  more  easy  to 
enforce  it  in  the  one  case  than  in  the  other,   will 
not  make  him  incompetent ;  56,57. 
interested  witness  cannot  give  any  evidence,  that  is 
+         material  for  enabling  the  party  to  recover,  on  the 
side  on  which  the  interest  lies  ;  57. 
party  to  suit  incompetent ;  58. 
though  mere  trustee,  Id. 

corporate  body,  liable  to  costs  individually,   in- 
competent, though  indemnified,  Id. 
.but  competent  if  liable  only  in  corporate  ca- 
pacity; Id. 
exception,  in  action  on  stat*  of  Winton,  58.    See 
tit.  Hundred.* 

inaction, for  malicious  prosecution  ;  59. 
party,  not  compellable  to  give  evidence ;  61. 
rated  inhabitant  not  compellable  ;  Id. 
may  give  evidence  against  joint  suitor  ;  Id. 
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defendant,  when  and  how  to  be  made  witness  ;  Id* 

See  tit*  Defendant* 
husband  and  wife  of  party  to  the  suit  incompetent ; 

64.     See  tit.  Husband  and  Wife*    » 
admissions  of  party,  evidence  against  him  ;  74. 

See  tit.  Admission. 
party  injured,  competent  in  criminal  prosecutions ; 
91. 
See  tit.  Prosecutor* 
exceptions  to  general  rule,  on  the  subject  of  interest. 
06. 
'informers,  competent,  when,  96, 97. 
inhabitants  of  county,  parish,  &c.  when  ;  97. 

See  tit.  Inhabitant* 
surveyor  of  parish,  in  prosecution  under  high- 
way act ;  98. 
persons  entitled  to  reward  on  conviction ;  99.  ' 

agents,  servants,  factors,  when  competent ;  99* 
competency  of  interested  witness,  restored,how;  101* 
by  release,  payment,  &c.  102,  103. 
release  on  trial  of  forgery ;  103. 
release  of  residuary  legatee ;  163, 104. 
competency  of  bankrupt,  how  restored,  103. 
of  creditor  of  bankrupt ;  Id. 
of  member  of  corporation,  104. 
,      by  resignation-  or  disfranchisement ; 
Id. 
release,  when  unnecessary  ;  164. 
See  tit.  Release* 
objection  to  competency,  when  to  be  made  ;  101. 
examination  of,    • 
on  interrogatories,  13. 
of  prisoner  of  war,  Id. 
of  witness  resident  abroad,  Id* 

in  Iqdia,  14. 
going  abroad ;  12. 
by  consent;  13. 
leading  question,  allowed  in  cross-exflpiination,  221. 
222. 

when,  in  examination  in  chief;  Id. 
what  are  leading  questions.  Id. 
privileged  from  answering,. when ;  225. 

to  expose  himself  to  criminal  charge,    ,  * 

or  penalty,  222. 
or  forfeiture  of  estate.  226. 
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not  compellable  tu  declare  bis  own  infamy;  223 — 

225. 
not  privileged,  if  his  answer  would   only  subject 
hjm  to  *  civil  action,  225. 

or  charge  him  with  a  debt ;  U. 
op  voire  dire;  101. 

witness  may  be  examined  as  to  the  contents 
of  writings;  101. 
cross-examination  of,  rule  as  to  ;  227. 

not  to  collateral,  irrelevant  facts ;  Id. 

what  questions  are  Irrelevant ;  227. 228. 
*  witness,  called  ami  sworn,  but  not  examined, 

may  be  cross-examined;  228. 
whether,  after  cross-examination,  a  party, 
may  recaH  the  witness  to  prove  his  case* 
and  put  leading  questions ;  Id. 
books,  called  for  and  produced,  but  not  used, 
are  not  therefore  evidence  for  the  party 
who  produces,  22&  229. 

but  are  evidence  for  him,  if  inspect* 
ed,  though  not  used  ;  Id. 
credit  of,  how  impeached ;  229. 

by  witness  to  hi?  general  character,  229. 
by  disproving  the  facts  stated,  by  him,  Id. 
by  proof  of  contradictory  statements;  230* 
proof  that  he  affirmed  theaame  thing  o& 
former  occasions,  whether  admissible 
in  answer  $  230. 
evidence  to  prove  witness  guilty  of  felony  o* 
Qthe*  crime,  not  admissible ;  229. 
•  depositions  signed  by  witness,  evidence  to  con- 

tradict; 297. 
conviction,  purporting  to  set  out  his  deposi- 
tion, not  evidence ;  230.  • 
party  calling,  oannot  discredit  him  by  evidence 
of  his  general  bad  character ;  232. 
may  disprove  facts ;  Id., 
number  of  witnesses,  to  prove  a  fact ;  1 12. 

in  trial  for  perjury ;  Id. 
In  treason ;  110.  See  tit  Treason*. 
'in  courts  of  equity ;  116* 
hi  ecclesiastical  courts;  116* 
memorandum  to  assist  memory  ;  226. 
opinion  of  witness,  when  evidence ;  226. 
WORDS,  , 

action  for.    See  tit.  Libel.    Slander;,  ^ 
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WRIT.    See  tit.  Sheriff. 
return  of  sheriff,  upon  evidence  of  the  fact ;  80.  312, 
suing  out,  how  proved ;  31 1.  312. 
when  only  inducement, 
when  the  gist  of  the  acttya;  Id. 
fieri  facias,  without  proof  of  judjpent,  evidence, 
when*  312. 
•    proof  of  title  under  elegit ;  31 2. 
of  habeas  corpus  ad  testificandum, } 
of  subpoena  ad  testificandum,  >  See  tit.  Witness* 

duces  tecum.  3 

WRITING.    See  tit  Etndenfie. 
how  proved  to  be  forged ;  1J9.  429. 

by  witness  acquaints  with  writing  of  the  sup- 
posed writer,  179, 
by  clerk  of  post-office  5  429. 
ancient,  when  evidence ;  333. 

proper  custody  of,  to  be  shewn ;  335. 401. 404, 
public,  not  judicial^  320.  &c. 

inspection  of ;  See  tit.  Inspection* 
proof  of  entry  in  \  338. 
private.    See  tit.  Deed.    Evidence. 

copy  of,  when  evidence ;  389.  398.  401. 
secondary  evidence  of  ancient   writings* 

when  admissible ;  401* 
parol  evidence  of  writing ;  Id. 
duplicate  original ;  395. 
process  for  compelling  production ;  14. 387. 
party,  when  excused  from  produ- 
cing; 386. 
notice  to  produce ;  386.387.  See  tit.  Jfotice%      / 
proof  of  writing  in  a  party's  possession  ;  390. 
rule  of  court  to  produce,  to  get  the  writing 

stamped;  388. 
rule  for  inspecting  and  taking  copy.  388. 
judge's  order  for  producing,  in  action  on 

policy;  389. 
proof  of  written  instrument;  411.  &e. 
handwriting  how  proved.    See  tit.  Hand. 
writing. 
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